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PROGRESS  OF  THE  LAW. 

As  Marked  by  Decisions  selected  fhom  tmb  Advancb 
Retorts  pdr  Decemrer. 


Bditad  bgr  Arurmus  StrwarT. 

Accordifii;  to  a  recent  decision  of  the  Supreme  Court  of 
Texas,  when  parents  have  voluntarily  relinquished  their  ri^ht 
to  the  custody  of  their  child  to  othen,  who  there- 
upon formally  adopt  it ;  and  both  its  parents  and 
foster  parents  are  fully  capable  of  providing  for  it ; 
the  court  will  not,  on  habeas  corptts^  return  it  to  its  parents. 
Rnlcss  it  appears  that  it  would  be  benefited  by  the  change  of 
custody :  Legate  v.  Legate.  28  S.  W.  Rep.  281  ;  and  in  the 
opinion  of  the  Supreme  Court  of  Rhode  Island,  an  adopted 
RiiM  ^^^  ^'^'  ^  accorded  the  same  right  of  inheri- 
to  laRtiii  tancc.  both  as  to  real  and  personal  property,  in 
itatcs  whose  lam-s  are  the  same  in  this  regard  as  those  of  his 
domicile,  as  if  hb  adoption  had  taken  place  in  the  former : 
MtMm  V.  MarHm.  30  Atl.  Rep.  467.  This  is  in  full  accord 
with  the  general  rule,  which  is,  that  the  status  of  an  adopted 
chad,  midcr  the  laws  of  the  state  of  his  adoption,  will  be  rcoog- 
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nitc«J  and  upheld  in  every  cyther  ;Ute.  unless  that  status,  or 
tlie  ri'^hts  flom'ing  tliercfrum,  is  inconsistent  with,  or  in. oppo- 
sition to.  the  laws  and  poItc>*  of  the  state  where  it  is  sought  to 
be  enforced :  yk/tMain  v.  SmmJ^cr,  148  III.  536 :  S.  C.  36 
N.  K.  Rep.  628 :  Kftgan  v.  Gfra^ki)\  101  III.  36 :  R^ss  v. 
R0U,  139  Ma.ss.  243. 


Jud;;c  Dallas,  uf  the  Circuit  Court  for  the  Eastern  District 
of  Pennsylvania,  in  /v  re  Bodtk^  63  Fed.  Rep.  813,  has  very 
succinctly  defined  the  limit  to  the  right  of  an  alien 
tr>  become  a  citizen  of  this  country,  a  right  which 
lias  been  t(>o  much  abused  in  the  interest  of  political  parties. 
According  to  Judge  Dallas's  opinion,  the  o^ith  of  an  ap|>licant 
for  naturalixfitton  to  support  the  Constitution  of  the  United 
States,  should  not  be  accepted,  if,  upon  examination,  it  appears 
th.it  he  does  not  understami  its  significance,  or  is  without  such 
ktiowlvtfge  of  the  constitution  as  is  essential  to  the  rational 
asstini|>tion  of  an  undertaking  to  support  it ;  and  tlie  courts 
sh<»tilfl  not  admit  an  appikant  to  citi2cnshi|>,  without  being 
satir>tit  d  that  he  has  at  least  some  general  comprehension  of 
what  the  constitution  is,  and  of  tlie  principles  which  it  affirms. 
The  requirements  as  to  moral  character  and  a  disposition  to 
good  order  >hould  also  be  shfm'n  by  competent  ciidence. 

The  Supreme  Court  of  North  Carolina  has  lately  held,  that 
the  owner  of  premises,  who,  with  knowledge  of  the  vicious 
and  dangerous  character  of  a  dog  owned  by  bis 
agent.  |K'miits  the  agent  to  rcuin  him,  and  to 
alK»w  him  to  run  at  large  on  the  premises,  is  liable  for  any 
damages  dime  by  him  to  a  passer  by :  Harris  v.  Fisktr^  20 
S.  H.  Rep.  461. 

The  master  is  also  liable  for  damage  done  by  his  servant's 
dog  to  sheep,  if  lie  knew  its  viciousness:  Jae^me/er  v. 
Poggcm&ciier,  47  Mo.  App.  560.  An  unck:  who  allows  hii 
nephew,  living  with  him,  to  keep  a  dog  known  to  be  vidous, 
b  liable  for  damage  done  by  it :  SM/der  v.  /kOlrrMir,  161  Fil 
98;  S.  C.  34  W.  N.  C.  288;  28  Atl.  Repi  1006;  and  the 
owner  of  the  premises  is  liable,  regardless  of  fhe  ownership  of 
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the  dog«  if  he  suflm  the  dog  to  be  on  his  preoiMes.  and  cxcf^ 
dies  rights  of  onmerihip  o\'er  him,  knowing  his  \icious 
diaracter:  Hcrmbdm  v.  Bi^ttckmrd,  35  Pac.  Rep.  187.  But 
directors  of  the  poor  are  not  liable  for  damages  done  by  a  dog,  . 
kept  by  the  steward  of  the  poorhouse  on  the  premi^eii,  and  left 
there  after  his  remoi-al  from  the  county  (arm.  there  being  no 
evidence  that  the>'  authorized  or  acquiesced  in  the  animal's 
prexnce :  Sproat  v.  Dinxtvn  €f  th€  /Wr,  145  Pk.  598 ;  S.  C, 
39  \V.  N.  C.  461  ;  33  Atl.  Rep.  380.  And  the  owner  of  a 
stable,  who  allows  an  employe  to  keep  a  vidous  dog  there,  is 
not  liabk:  to  another  emplo}'e,  who  knew  the  dog's  character 
as  well  as  the  employer,  but  went  voluntarily  H*ithin  his  reach, 
though  he  was  securely  chained  at  the  .time :  Parity  \,  Pkwd^ 
;8  Hun,  560;  S.  C.  39  X.  Y.  Suppl.  802.  There  is  a  very 
fill!  collection  of  .cases  on  this  subject  in  27  A  Ml  L.  Reg.  631. 

The  Supreme  Court  of  Oregon  has  reccmly  decided  a  wry 
inteivsting  question,  in  DmrUng  v.  Vulcan  Irtm  Works^  38  l*ac. 
_  Rep.  343,  b}'  holding  that,  under  articles  of  ap- 
prcmiccship,  .illowing  a  master  to  retain  ten  per 
cent,  of  the  apprentice's  wages  till  the  expiration  of  the  con* 
tr^  to  be  forfiHtcd  if  he  left  the  master's  scr\'ice  without  the 
aiaster*8  consent,  or  was  db<charged  for  any  wilful  \-iolatkm  of 
the  contract,  and  giving  the  master  the  right  to  terminate  the 
contract  at  any  time  on  papng  the  apprentice  the  amount 
standing  to  his  credit,  if  the  master  atbitrarily  discharges  the 
apprentice,  without  making  such  pajrment,  he  is  liable,  not 
only  for  the  amount  standing  to  the  appivntice*s  credit,  but 
also  for  all  damages  sustained  hy  htm  by  reason  of  his  dis« 
chaiige.  

The  Supceme  G>urt  of  Texas  has  affirmed  the  decision  of 
the  Court  of  CKil  Appeals,  in  City  Nad,  Bk.  v.  Mtftk.  NaU. 
.  Bk.,  27  S.  W.  Rep.  848,"that  se\«cral  intcfdcpen- 

'  r  II  m  dent  deeds  of  trust,  passing  titles  to  all  of  a 
iiCMMMs  ii^inor-g  property  subject  to  execution,  for  the 
benefit  of  certain  cfcditon,  with  a  proviso  that  the  surplus,  if 
any.  is  to  be  dirtributcd  among  his  other  credteocs,  holding 
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legal  claims,  wi!l  constitute  a  general  assignment:  Cily  SaH, 
Bk.  V.  Mark.  Naii,  Bk,,  28  S.  \V.  Rep.  277 ;  see  1  Am.  L. 
Reg.  &  Rev.  (N.  S.)  850. 

It  has  been  recently  decided  by  the  Supreme  Court  of  Mis- 
souri, in  State  v.  Morj^ait,  28  S.  W.  Rep.  17.  that  (l)  In  pro- 
P,n  ccedingit  .hi  a  ui./a.  to  show  cause  why  a  judg- 
L*«Miity  mcnt  against  the  bondsmen  for  breach  of  the  con- 
dition of  a  recognizance  of  bail  entered  into  by  a  defendant 
should  not  be  made  absolute,  the  validity  of  the  indictment 
cannot  be  inquired  into:  (2)  That  such  proceedings  are  so 
nearly  civil,  that  an  answer  over,  after  a  demurrer  is  over- 
ruled, is  a  waiver  of  the  demurrer ;  and  (3)  That  the  fact 
that  indictments  similar  to  that  drawn  against  defendant  were 
held  bad,  and  the  case  in  which  his  was  held  to  be  good  over- 
ruled, is  no  excuse  for  his  failure  to  appear  according  to  the 
condition  of  the  rccognixance.  And  the  same  court  has 
ruled,  in  State  v.  Murmann^  2%  S.  W.  Rep.  2.  that  whfn  the 
surety  produced  his  principal  in  court  at  the  time 
named  in  the  recognisance,  and  the  ca.^  was 
called,  the  jur>*  impanelled,  the  evidence  taken,  and  a  verdict 
of  guilty  rendered,  and  thercu|x>n  a  deputy  sherifT  took  hold 
of  the  principal,  and  left  the  court-room  with  him  to  conduct 
him  to  jail,  and  no  order  was  made  for  a  continuance  of  the 
case,  this  manual  caption  of  the  principal  by  the  sheriff  dts- 
pai.sed  with  the  necessity  of  a  formal  surrender  of  tlie  prin- 
cipal, and  the  surety  was  di-^charged. 

A  formal  surrender  is  not  in  all  ca-ws  essential ;  and  yet 
the  surety  is  so  strictly  held  to  his  undertaking,  that  it  is 
always  the  safer  course.  Any  act  of  the  law,  however,  which 
takes  the  principal  out  of  the  hands  of  the  bail,  as  in  the 
present  caitc.  or  which  interferes  with  the  power  of  the  bail 
over  tlie  principal,  is  justly  held  to  release  the  surety.  Aocord- 
in<;ly,  the  surety  is  discharged,  when,  after  the  prisoner  is 
delivered  by  him  to  the  sheriff,  pursuant  to  an  order  of  court, 
he  is  then  released  by  another  order,  made  without  the  appli- 
cation or  knowledge  of  the  boil,  and  oc^iei :  /Vv.  v.  McRty^ 
ncids^  (Cal.)  36  Pac.  Rqi.  390. 
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Bat  the  fe-arrest  and  conviction  of  the  principal  on  the  i 
clnrge,  after  the  bond  has  been  forfeited,  will  not  release  the 
sureties  thereon  :  SiaU  v.  IVkrvkk,  3  Ind.  App.  508.  And 
when  the  principal  in  a  recognizance  pleaded  guihy,  and  was 
fined  on  another  charge,  in  the  same  court  in  which  hb  pres* 
ence  was  required  by  the  recognifance,  and  was  then  taken  by 
a  deputy  sheriflfto  the  clerk's  oflicc,  where  the  fine  was  psud, 
the  whole  time  so  spent  not  being  o\-er  five  minutes,  the 
detention  was  held  not  to  release  the  suret>';  nor  «ras  he 
released  by  a  mere  request  to  a  deputy  sherilT  to  taUce  the 
principal  into  custody :  Pt0^  v,  RM^  98  Mkh.  397 ;  S.  C, 
57  N.  W.  Rep.  257.     . 

The  Supieme  0>urt  of  New  Jcn«c>*  lias  \X'r>*  justly  ruled, 
that  if  a  question  is  raised  as  to  the  truth  of  a  statement  in  a 
bid,  m-hich,  under  the  kim-,  would,  on  itn  face,  entitle 
the  bidder  to  the  contract,  the  awar«iing  buard 
cannot  decide  that  question  against  the  bidder,  and  award  the 
contract  to  another,  without  giving  the  first  bidder  an  oppor* 
tunity  to  be  heard:  State  v.  Beard  tf  Ckoaum  FrtckMin  ^ 
Hmdsam  Cr.,  30  Atl.  Rep.  548.  But  the  Supreme  Court  of 
Minnesota,  in  Ettwtt  v.  City  of  MmiuapoiU,  60  N.  \V.  Rep. 
1081,  maintains,  that  in  the  absence  of  fraud  or  abuse  of  dis- 
cretion, a  municipal  corporation  may  award  a  contract  to 
another  than  the  lowest  bidder,  if  the  municipal  charter  docs 
aot  pcescribe  the  mode  of  awarding  and  entering  into  such 
cotttractSb  and  if  the  contract  made  is  otherwise  within  the 
scope  of  the  corporate  powers.  There  is  an  excellent  anno- 
iatmo  on  this  subject  in  1  Ax.  L.  Reg.  &  Rev.  (N.S.)  899. 
See  also  ibid..  742.  8 19,  820.  851. 


The  Supreme  Court  of  Nebraska  has  decided  a  most  impor- 
tant quertion  in  rq;ard  to  the  rights  of  members  of  building 
,  in  tUmdaU  v.  AW.  Bdg.  Umm  &  Pir— 
Uctioe  Umim,  60  N.  W.  Rep.  1019,  where  it  heki, 
that  when  a  contract  of  membership  in  a  building  assodatinn 
provided  for  the  forfeiture  of  the  stock  in  case  any  payment 
•houU  not  be  nade  when  due ;  and  a  member  having  bor- 
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rouYcl  monc>*  on  mortf^ge.  made  a  number  of  payments  on 
the  9iiKk,  and  also  on  intcrcsit  and  premium,  but  then  ceasied 
to  pay.  whereupon  the  association  dcclanid  her  stock  foricited, 
and  brou{rht  suit  to  foreclose  the  mortf^agc;  the  payments  on 
tlie  stock  shouki  be  applied  as  payments  pro  fanfc  on  the  kMUi» 
in  an  accounting  of  the  amount  due  on  the  mortgage. 


According  to  the  Supreme  Court  of  Florida,  a  supreme 
court  has  power,  on  the  common  law  suit  of  cfrtianui\  to 
review  and  quash  the  proceedings  of  inferior  tribu- 
nals, when  they  proceed  in  a  cause  without  juris- 
diction, or  when  thdr  proceedings  are  essentially  irregular, 
and  not  according  to  the  requirements  of  law,  and  no  appeal 
or  other  direct  mode  of  reviewing  their  proceedings  exists. 
The  writ  in  such  a  case,  however,  does  not  issue  of  right,  but 
rests  in  the  sound  discretkm  of  the  court ;  and  when  issued, 
will  not  ser\'c  the  purpose  of  a  writ  of  error,  or  appeal,  with 
bill  of  cxccptioa^.  The  office  of  such  a  writ,  when  Issued  to 
nr\-iew  the  proceedings  of  an  inferior  court,  is  to  bring  up  for 
inspection  the  entire  record  of  the  proceedings  of  that  court,  in 
order  that  the  superior  court  may  determine  tlicrcfrvmi  whether 
the  inferior  court  acted  within  its  jurisdictional  powers,  or 
wlwtber  its  proceedings  were  essentially  regular,  and  in  accord- 
*anoe  with  the  requirements  of  law :  /ukMtviUe,  T,  &  K,  IK 
Rj,  Cp.  v.  Spy,  i6  So.  Rep.  290. 

The  Grcuit  Court  of  Appeals  of  the  Eighth  Circuit,  in 
TXmw  V.  iV.  Pac.  Ry.  Cc,  64  Fed.  Rep.  84.  has  lately  held, 
Cirtwctif  ^^*^  ^^  action  for  death  by  wrongful  act,  occa- 
!-•«•  sioned  in  a  state  which  gives  three  >*ears  within 
which  to  bring  suit  therefor,  may  be  maintained  at  any  time 
within  the  three  years,  in  another  state,  which  limits  the  time 
of  suit  to  two  years ;  and  the  Court  of  Appeals  of  Kentuck>* 
holds,  that  in  such  a  case  the  amount  recovered  is  to  be  dis- 
tributed according  to  the  laws  of  the  place  of  the  act  which 
caused  the  death :  McD^mM  v.  MeDmtMt  Admr^  28  S.  W. 
Rep.  482. 
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The  great  railroad  strike  is  over,  but  the  litif^ation  to  which 
it  ga\-c  rise  is  still  \igorous.  The  Grcuit  Court  lor  the  East- 
ern District  of  ML<(souri  has  again  passed  upon  the 
eflGxt  of  the  Act  of  Congress  of  July  2,  1890,  26 
Stat,  at  Large,  209.  and  in  accordance  with  the  current  of 
anthority,  ruled:  (1)  That  a  combination  of  railroad  em- 
plo}ics  to  pre\'cnt  all  the  railroads  of  a  large  cit>%  engaged  in 
carrying  the  United  States  mails,  and  in  interstate  commerce, 
from  carri-ing  freight  and  passengers,  hauling  cars,  and  secur* 
ing  the  sen-ices  of  persons  other  than  strikers,  and  to  induce 
persons  to  lea\'e  the  ser\'ice  of  such  railroads,  b  within  the 
first  section  of  the  act  mentioned,  which  provides  that  every 
comract,  combination  in  the  form  of  truiit,  or  otherwise,  **  or 
cooipiracy  in  restraint  of  trade  or  commerce**  among  the 
itales,  b  illegal ;  (2)  That  under  {  5  of  the  same  act.  aa 
injunction  order,  in  an  actkm  to  enjoin  an  illegal  conspiracy 
gainst  interstate  commerce,  may  provide  that  it  shall  be  in 
force  on  defendants  not  named  in  the  bilf.  but  who  are  within 
the  terms  of  the  order,  when  it  also  pro\'ides  that  it  b  opera- 
tive on  all  persons  acting  in  concert  with  the  designated  coo- 
aptrators,  though  not  named  in  the  writ,  after  the  commissioa 
of  some  act  b>-  tlicm  in  furtherance  of  the  conspiracy,  and 
■er\-ioe  of  the  writ  on  them  :  I/,  S.  v.  FJiwii,  64  red.  Rep.  2j. 
Ste  Im  tr  EUhit^  62  Fed.  Rep.  801.  and  1  Am.  L.  Reg.  ft 
Rei  .  (N.  S.),  823. 

The  SiqMeme  Court  of  FennsyU-ania,  in  the  Gallitxin  School 
e,  recently  decided,  missted  an  excellent  opportunity*  to  indi- 
cate iU  ability,  and.  instead,  laid  itself  open  to 
severe  censure.  In  that  case  it  held,  Willbms,  J., 
g,  that  the  employment  by  the  school  directors,  in  the 
commoa  schools,  of  nuns  of  the  sisterhood  of  St  Joseph,  a 
religkMissooiet}*  of  the  Roman  Catholic  Church,  in  the  absence 
of  proof  of. religious  securian  teaching  orexerdscs^  was  purely 
M  excrdw  of  the  discretkMi  of  the  directors,  was  hiwful,  and 
Ml  tobjcct  to  review  by  the  courts ;  (which  b  true,  if  the 
premises  are.  gramed.)  and  then  deliberately  went  on  to  hold, 
an  the  coolest  dbregard  of  fiKts,  that  the  wearing  of  the  dis- 
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tsncti\'e  garb  and  iniUgnia  of  that  sisterhood  by  the  nuns, 
while  teaching  in  the  public  schools,  coupled  with  free  instruc- 
tion in  the  catechism  of  tlieir  church  to  all  who  cho.se  to 
attend,  both  before  and  after  school,  could  not  be  termed  sec- 
tarian teaching,  and  was  not  unlawful ! ! !  Hysong  v.  Sckpei 
Dist.  of  GaiiUsim  Boromgh^  30  Atl.  Rep.  482.  It  would  really 
seem  as  if  the  learned  court  had  forgotten  the  vast  superiority 
of  practice  over  precept,  and  the  peculiarly  impressionable 
nature  of  young  children. 


The.  Supreme  Court  of  Washington  has  recently  held  that 
a  promiw  to  a  third  party  to  accept  a  bill  of  exchange  which 
has  been,  or  is  to  be  issuecl,  does  not  fall  witliin 
the  statute  of  frauds ;  and  that  when  the  defend- 
ant authorized  B.  to  draw  certain  orders,  which  he 
agreed  to  pay,  and  after  those  orders  were  drawn,  told  plain- 
tiflfs  that  if  they  would  purchase  thcmi,  he  would  aftci«'ards 
accept  and  pay  them,  and  plaintiffs  purchased  some  of  the 
said  orders,  the  defendant  cannot  set  up  as  a  defence  that  the 
plaintiffs  were  neither  parties,  privies,  nor  beneficially  inter- 
ested in  his  contract  with  B. :  KcUcy  v.  GrtcntfHgh^  38  Pac, 
Rep.  1 58.  The  Court  of  Appeals  of  England  has  gone  a  step 
farther,  and  held  that  a  promise  b>*  the  defendant,  that,  in  con- 
sideration of  plaintifTs  accepting  certain  bills  of  exchange  for 
a  firm  of  which  defendant's  son  was  a  partner,  he,  the  defend- 
ant, would  pro\*ide  plaintiff  with  funds  to  meet  those  bills,  is 
a  contract  of  indemnity  from  liability  to  make  payment  on 
such  billsy  and  not  of  guarantee,  and,  therefore,  not  within 
the  statute  of  frauds,  and  may  be  made  orally :  GuUd  v. 
C^rad^  [(^]  2  Q*  B-  ^5-  It  seems  to  be  now  the  gcner- 
.  ally  accepted  view,  that,  apart  from  special  statutory  provi- 
sions, a  promise  to  accept  a  bill  of  exchange  is  not  within  the 
statute  df  frauds,  on  the  ground  that  the  acceptance  of  a  bill  of 
exchange  is  an  original  undertaking :  Scudder  v.  Bmtdi^  91 
U.S.  406:  HaU^i.  CardeU,  142  U.  S.  116;  S.  C,  I3  Sup. 
Ct.  Rep.  154;  affirming  C0rd€U^.  HaU,  34  Fed.  Rep.  866; 
and  Missouri  and  Pennsylvania,  at  least,  have  found  it  neoea- 
sao*  to  pass  statutes  fcqusring  aooepCanoes  to  be  in  writinis: 
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First  Xati.  Bt.  cf  Rh/o  v.  Gt^rJ.m,  45  >U.  Apji.  293 :  \a:i. 
Stait'  Bk.  cf  CamdiH  w  UmhrmaH^  161  Pa.  199;  S.  C,  28 
Atl.  Rep.  io^2.  Hut  even  when  !>o  reqiria*d.  no  (>ne  but 
the  acceptor' can  raise  the  «»bjccit«»n  that  the  acceptance  w.tsi 
oral:  nruk  v.  //#»«vr.  156  \\\,  414  ;  S.  C,  33  W.  N.  C.  1;  ; 
27  Atl.  ke|i.  243;  J/iV/.rv.  SchntitUr^  158  Pa.  41  J:  S.  C, 
33  W.  N.  C  259:  2;  Atl.  Rep.  10JJ8. 

In  i^eneral,  a  mere  promi.se  oT  indemnity  to  a  thtril  fKrsim  iH 
not  within  the  statute  of  frauik:  Thomas  \\  Co%>k\  8  H.  &  C. 
728:  WUdts  wDndliKc,  19  L.  R.  Kq.  198;  in  rt  Bolton,  t^ 
T.  L.  R.  668 ;  and  this  rule  a|i|>lies  to  a  pmmise  to  indenmt^- 
the  surety  cin  a  liipior  dealer's  bond :  Smith  v.  Ptlant^w  (14 
Comn,  264 :  S.  C  29  Atl.  Rep.  496 :  to  a  ct^tract  of  ai;enc>\ 
hy  which  the  agent  at;recs  to  be  responsible  for  the  non-piiy- 
mrnt  of  debts  which  may  tliereafter  become  due  by  others : 
StUtoH  V.  Gny,  69  L.  T.  (N.  S.)  354 ;  to  a  proinise  tu  indemnify 
one  if  he  will  indorse  K.*s  notes.  90  that  K.  can  have  them 
discounted:  Jones  v.  BaroM,  72  Ilun.  506 ;  S.  C,  25  N.  V. 
Suppl.  212:  and  to  a  \xTbal  promise  of  A.  to  B..  to  indemnify 
him  if  he  will  become  surety  for  C.  for  a  debt  of  the  latter  to  D. : 
Afinuk  V.  Hitf,  (Neb.).  59  N.  W.  Rq>.  795.  But  it  is  held 
m  Illinois,  that  a  {guarantee  of  indemnity  to  a  surety  is  within 
the  statute:  Waterman  v.  Kcsutir^  45  111.  Ap|>.  155 :  Famwrs' 
&  Jifi'thsMU-s'  Bk,  V,  S/kar,  49  111.  A|)p.  509. 


In  the  opinion  of  the  English  Court  of  Appeals,  copyright, 
under  their  statute,  cannot  be  claimed  in  a  cardboard  pattern 
sleeve,  containing  upon  it  scales,  figures  and 
descriptive  words,  for  adapting  it  to  sleeves  of  any 
dimensions,  as  a  **  map.  chart  or  plan.**  but,  sftMf,  h  might 
be  the  subfect  of  patent,  as  an  instrument  or  tool :  HoUimrake 
V.  TrmweU,  [1894]  3  Ch.  420 ;  rcversmg  [1893]  2  Ch.  377. 
Such  a  chart  has,  however,  been  held  the  proper  subject  of 
copyright  as  a  "  book.**  under  the  U.  S.  sutute :  Dmrjr  v. 
Bmng,  I  Bond.  540. 

The  Circuit  Court  for  the  Northern  District  of  Alabama, 


lO  PROGRESS  OP  THE  LAW. 

Southern  Diiitrict.  hsi^  held  that  wltcn  the  statute  requires  the 
directors  of  a  corponition  to  be  stockholders, 
holdini;  and  m»'nin];  shares  of  the  capital  stock  in 
good  faith  and  in  their  nui'n  right,  a  person  who  holds  and 
owns  no  shares  of  strKk  can  be  elected  a  director,  and 
afterwards  qualify  himself  by  acquiring  the  requisite  number 
of  shares  in  good  faith  and  in  his  own  right :  Grtenvuf^  v. 
WAf.  &  G..S.  R.  Co,,  64  Fed.  Rep.  22. 

It  has  been  recently  decided  by  Stirling,  J.,  in  the  Chancery 
Division,  in  Kngland,  that  when  a  company,  having  the  power 

^^         to  distribute  its  profits  as  dividends  or  as  capital, 

MvMaatf.  declarcs  a  dividend,  which  it  is  in  a  position  to 
*■"•  *••**•  pay  as  cash,  and  pays  one-half  in  cash,  and  in 
respect  of  the  balance  oilers  an  allotment  of  new  shares  to 
the  stockholders,  paymg  the  rest  of  the  dt%'idend  in  cash  to 
such  as  do  not  accept  the  offer ;  and  trustees  for  a  wife, 
tenant  for  life  under  the  will  of  a  testator  who  owned  shares 
in  the  company,  accept  the  allotment,  and  allow  the  new 
shares  to  be  allotted  to  the  tenant  for  Hie;  (1)  That  the 
company  intends  to  distribute  the  profits  as  dividends,  and  not 
to  capitalise  them  ;  and  (3)  That  the  tenant  for  life  is  entitled 
to  only  so  much  of  the  value  of  the  new  shares  as  represents 
the  dtWdend  applied  by  the  trustees  in  taking  them  up,  the  bal* 
ance  <»f  such  value  forming  part  of  the  capital  of  the  estate:  In 
re  JMam,  [1894]  3  Ch.  578.  This  is  in  accord  with  the  de- 
cision in  /fitf  V.  I/ite,  (Ky.),  20  S.  W.  Rep.  778.  There  is  an 
annotation  on  this  latter  case  in  i  Am.  L.  Reg.  &  Rev.  (N.  S.)  149. 

In  tlie  opinion  of  the  Supreme  Court  of  Washington,  an 
agent  in  charge  of  a  branch  store  belonging  to  a  corporation 
that  has  a  manager  exercising  general  control  of 
the  bu.siness,  including  that  transacted  by  such 
agent,  is  not  a  "  managing  agent,**  within  a  sta- 
tute pro\'kiing  that  service  on  a  corporation  may  be  made  by 
delivering  a  copy  of  the  summons  to  its  managing  agent : 
Osdormr  v.  Cf/mmSia  Co,  Farmtrs*  AUuinci  Corp.,  38  Pac  Rep. 
160.  The  general  superintendent  of  a  corporation  is  within 
that  description,  however:  Barrtn  v.  Amtr,  TtUphomt  6" 
Tititrmpk  Co.,  138  N.  Y.  491 ;  S.  C^  34  N.  E.  Rep.  289. 
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A  %-€?>-  interesting  dcctston  on  the  question  of  the  contmtMi 
Uw  powers  of  the  icderal  courts  has  been  rendered  by  Gross- 
cup.  Dist.  J.,  in  the  Grcuit  Court  for  the  Northern 
District  of  Illinois,  in '5ti^  v.  PhUa.  &  R^atiittg 
R,  R..  64  Fed.  Rq>.  59.  He  acknoi!i'ledt;ei  the 
^^^  existence  of  a  common  law  of  the  United  States 
in  territory  under  exclusiv'e  federal  jurisdiction,  but  denies  it 
elsewhere,  ctaimin^  that  within  the  boundaries  of  the  !ie\*eFal 
states,  there  exists  no  common  law  of  the  United  States  as  a 
diittinct  sovereignity,  neither  the  constitution  nor  Congress 
Having  adopted  that  law,  and  the  povi-er  of  the  nation  to  make 
laws  within  the  field  of  power  assigned  to  it  by  the  constitution, 
being  exerdsed  only  by  express  enactments  of  Congress,  or 
b>-  treaties ;  and,  therefore,  an  action  lor  excessive  rates  on 
interstate  freight  cannot  be  maintained,  unless  based  on  the 
]»rm-i!iions  of  the  tntcrftate  commerce  act,  as  that  »  exclu- 
sively within  the  jurisdiction  of  the  federal  courts.  See  Sw^t 
▼.  /%Zt.  &  RiMimg  R,  R.  C0,,  58  Fed.  Rep.  858. 

The  Supreme  Court  of  the  United  States.  Justkcs  Field 
and  Shiras  dissentmg,  has  just  enunciated  a  ver}'  important 
doctrine,  which,  it  is  to  be  hoped,  will  act  as  a 
check  to  the  unscrupulous  abuse  of  legal  process 
by  some  criminal  lawyers,  to  the  effect  that, 
except  in  ca«cs  of  ur^ncy,  (which,  of  course, 
rest  in  the  discretion  of  the  judge),  one  \tk  custody  under  pro- 
cess from  a  state  court  should  not  be  released  by  a  federal 
court  on  Imbeas  carpms^  00  the  ground  that  the  crime  with 
which  he  is  charged  is  within  .the  exclusive  jurisdictkm  of  the 
federal  courts,  or  that  he  is  detained  in  violation  of  the  fed- 
eral constitution ;  but  the  deciskm  of  the  highest  court  in  the 
state  should  be  first  obtained  on  the  quesu'on,  and  this,  if 
adverse,  may  be  reviewed  by  the  Supreme  Court  of  the 
United  Suies :  Ntw  York  v.  Em9,  15  Sup.  Ct.  Rep.  3a  This, 
ft  is  to  be  hoped,  will  forever  quiet  the  preposterous  chiim, 
thai  the  mere  suggestion  of  a  federal  question  b  enough  to 
make  the  issuing  of  a  kabtms  cmfiu  by  the  federal  courts  a 
matter  of  right. 

The  same  coott,  in  Ueyd  v.  M^Utkeufs,  15  Sup.  Ct.  Rep. 
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70,  has  very  clearly  defined  the  method  necessary  to  fMropcrly 
rai?(c  the  question  of  iIr*  **  full  faith  and  credit  '* 
to  be  {riven  to  the  laus  i>f  other  st.itcM,  by  hold- 
^tjM  *"^  *^'**  when,  in  an  action  in  a  state  court,  the  ' 
INirties  plead  and  claim  ri(;hts  under  statutes  of 
a  fortri^rn  stale,  but  the  de^NitccI  |iiirty  d<ics  n<»t  plead  the 
ct instruction  ;;iven  to  such  statute  by  the  courtfi  of  the  foreign 
state,  or  put  in  evidence  the  lawfi  and  the  printed  b<ioks  of  the 
adjudged  ca>ics  of  such  state,  or  prove  the  common  law  of 
that  state  by  the  parol  evidence  of  fHrrsons  Icameil  in  tliat 
law,  as  nx|uired.by  the  law  of  the  state  wlierc  the  action  is  tried, 
such  party  r«inn<»t  afifical  from  the  hi^^liest  court  of  the  latter 
state  In  the  !>upreme  Court  of  the  United  Slates,  on  the  ((nnind 
that  such  court  did  nfH  \;Wv  the  full  faith  and  credit  to  the  public 
acts,  records  and  judicial  proceedings  of  nuch  foreign  iitatCt 
which  the  Constitution  and  Uws  of  the  United  States  require, 
and  that,  thcTefore,  a  federal  questi<in  is  preiiente«l. 

Another  very  intcTesttn^  ()uestion  has  recently  been  passed 
u|Min  by  the  Circuit  Court  for  the  Soutliem  District  of  Ohio, 

.        ICastem  District,  as  to  followini;  state  decisions, 

MiM*  tliat  when  a  fctleral  court;  has  dc^cidcd  on  dc* 
'*^***~  murrcr  that  a  state  statute,  the  validity  of  which 
has  never  been  fiassetl  uinm  by  tlie  highest  court  of  the  state, 
is  in  violatifvn  of  the  constitution  of  that  state,  and  after- 
wards, but  be(<>re  final  decree  entered  in  the  federal  court,  the 
Suprente  Court  of  that  state  decides  that  the  statute  is  constitu- 
tional, the  fc«leral  court  will  reverse  its  former  ruling  m 
deference  to  the  dcxision  of  the  state  court :  UVi/imr  C/m^it 
Tikgraph  C0.  v.  /W.  64  Fed.  Rep.  9. 


Ihe  Supreme  Court  of  Tennessee  has  lately  rendered  a  very 
sensible  decision,  in   Wilcox  y.  5>!rf/r,  2^  S.  W.  Rq>.  312,  to 
the  effect  that  an  *'  irresistible  impulse  "  is  not  an 
irr«»MiM*    excuse  for  crime,  when  the  person  who  commits 
'™'^"'"      it  Ls  callable  of  knowing  right  from  wrong ;  and 
that  if  a  person,  otlierwisc  rational,  commits  a  homicide  through 
delusion  on  a  subject  connected  with  the  homicide,  he  »  crimin- 
ally responsible,  provided  he  was  conscious    of  right  and 
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wmng  as  applied  to  the  act.  and  had  the  abiljt\ ,  bccauxe  of 
Mich  ccmsdousncss,  to  ch<H>sc,  by  an  eAbrt  of  the  will,  whether 
he  would  comntit  the  act  or  not.  See  1 5  Crim.  L.  Maj;.  ^fit)- 
The  Supreme  Court  of  Missix^tppi  lia^  Intt-ly  Ix-cn  ctm- 
fronted  with  one  of  the  most  .nin^ular  and  absurd  tkrIenceH 
that  a  court  of  law  wai  c\'cr  molested  with  by  the 
perverted  inj^enuity  of  the  prr4e<dr>nal  |>alliator!t 
of  crime.  It  wax  i^raixsty  claimed  that  a  prosecution  for 
mufder  could  not  be  susctained.  because,  at  the  time  when  it 
ws»  committed,  the  accused  was  a  con%'ict  under  sentence  of 
imprisonment  for  life  for  a  prc\'ious  munler.  But  the  court 
was  equal  to  the  occasion,  and  as  ;;ra\*c1y  replied  that  the  plea 
of  mmirrfm  attamt  was  no-er  reo'tf^izcd  in  this  OHintr)*,  sn\'e 
in  one  caae»  Crtmkm^w  St^9te,  Mart.  &  Ver|;.  (Tenn.).  122, 
and  was  expressly  repu<fiated  in  Staif  w  MvCarfr,  1  Bay. 
334 :  Hawkms  v.  Stah\  1  Port.  (Ala.).  475 :  that  it  was  not 
admissible  in  this  countr>',  because  attainder,  corruption  of 
blood,  and  consequent  f<irfciture,  resultinj;  from  conx-ictions 
under  the  common  law,  do  not  exlM  in  this  countr\- :  and  that, 
eircn  if  such  were  the  case,  the  rule  would  not  apply  to  the 
circttmstanccs  of  the  case  in  hand :  Singieton  v.  Stati,  16  So. 
^>-  295.  

The  Chancer)-  Division  of  England,  in  In  re  Isaacs,  [\^<}a\ 
3  Ch.  506,  following  Lawa  v.  Bimmctt,  1  Cox.  167,  ha«>  ru!cd, 
that  the  purchase  mone>'  of  real  estate.  !<^ld  in 
punuancc  of  an  ojition  exercisable  only  after  the 
death  of  the  giver,  will  be  treated  ^<  pe-^onalty, 
and  go  to  the  personal  representatti-es,  thou'^h  the  decea«(ed 
died  intestate. 

The  Court  of  Appeal  of  England,  in  Ilafthirr  v.  Hanbiirr, 
[1894]  2  Q.  B.  31  $,  has  held,  that  when  a  hu«baml  is  a  iNirtner 
in  a  firm,  and  entitled  to  recoive  a  certain  sum  per 
month  inreapect  of  his  share  of  the  pmfiu,  but  can* 
not  draw  an>'  further  share  thereof  without  the  assent  «if  the 
other  partner,  be  is  to  be  regarded  as  hamg  an  income,  for 
pwpofct  of  alimony,  of  only  the  monthly  sum.  when  that  is  in 


14  PROr.RBV  OP  THE   LAW. 

fiict  all  that  he  has  recei*.-ed  for  several  years,  though  his  actuat 
share  of  profits  wait  much  in  excess  of  that,  the  surplus  being 
carried  to  his  credit  on  the  partnership  books. 

The  Supramc  Court  of  Nebraska  has  lately  had  occasion  to* 
pass  upon  a  complicated  state  of  aflairs,  in  the  contested 
election  case  of  Hendte  v.  Haydim,  60  N.  W. 
Kcp.  1034.  In  one  precinct  the  "spoiled  ballots," 
c>f  which  several  had  been  cast  at  the  election,  had 
been,  irregularly  and  contrary  to  the  protisiuns  of  the  election 
laws,  but  without  any  fraudulent  intent,  .strung  upon  the  same 
string  as  the  ballots  cast,  but  at  one  end  thereof,  and  in  a  sepa- 
rate bumlle,  with  the  string  looped  and  tied  around  it,  making 
a  knot  which  dKndcd  the  spoiled  from  the  other  ballots.  On 
the  trial  of  the  case,  the  votes  cast  in  that  precinct  were 
brought  into  court,  and  the  package  in  which  they  were  en- 
closed and  seakxl  \ra^  opened,  and  the  balloto  recounted ;  but 
during  the  recount  the<e  spoiled  ballots  were  counted  with  the 
ones  cast  at  the  election,  and  so  mi.xed  with  them  as  to  be 
indiittinguisthablefrom  them.  On  this  stnte  of  fiicts  the  Supreme 
Court  held.  (1)  That  the  recount,  under  such  circumstances, 
did  not  establish  the  result  of  the  election  as  between  the  con- 
testing parties,  and  that  b>-  the  intermingling  of  tlie  **  spoiled*' 
ballots  with  the  others,  the}*  were  rendered  incompetent  as 
ei'idence  of  the  result  of  the  election ;  (2)  That  as  the  wilt 
and  choice  of  the  \'oters  expressed  at  the  election,  in  the 
absence  of  fraud  or  illegalit)*,  should  be  ascertained,  if  any 
authentic  or  satisCictor>*  testimony  existed  by  which  the  result 
might  be  pro\'ed,  the  returns  made  by  the  county  clerk  being 
/nw«r  fade  eiidence  of  the  fiicts  therein  set  forth,  were  com- 
petent, and  should  have  been  considered  by  the  court ;  (3) 
That  it  was  not  competent,  under  the  drcumstances  abrnv  de- 
tailed, to  apportion  the  **  spoiled  **  ballots  between  the  con- 
testing parties,  and  to  deduct  from  the  vote  of  each  a  share  of 
the  spoiled  balkrts,  proportioned  according  to  the  whole 
number  of  voles  cast  for  him. 


The  Supreme  Court  of  Illiiiois,  in  kWes  v.  Aminm^  38  N. 
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E.  Rep.  644,  has  ralcd,  that  when  it  is  admitted  that  pUtnttfT 
and  defendant  conversed  by  telephone  at  a  certain 
TiimiiUM  time,  a  witnns  who  heard  one  side  of  the  conver- 
bf  TiTifHiii  jg^ij^n  n^y  testily  to  it,  though  he  could  not  hear 
the  replies,  and  did  not  know  of  his  own  knowledge  with 
whom  the  conversation  wa^  held ;  though,  perhaps,  h»  testi- 
mony is  entitled  to  but  little  weight. 

It  is  proper  to  admit  statement  made  by  telephone,  when 
the  witness  to  whom  the  statements  were  made  testifies  that 
he  knew  and  recogm'zed  the  voice  of  his  interlocutor :  5/r// 
v,S/a/f.  31  Tex.  Cr.  Rep.  349;  S.  C,  20  S.  W.  Rep.  753. 
And  it  has  even  been  held  that  conversations  by  telephone  are 
admisitible  as  evidence,  though  they  were  carried  on  through 
the  tiiedium  of  an  operator  at  an  intermediate  station,  the 
parties  being  unable  to  hear  each  otlier :  Oskamp  v.  GtuhHtn^ 
(Neb),  52  N.W.  Rep.  718. 

The  Supreme  Court  of  Missouri  Ims  lately  hekl,  m  SitUt  v* 
Es^Ms,  2%  S.  W.  Rep.  8,  that  though  the  declarations  of  a 
deceased  f»erson  are  inadmissible  when  first  uttered, 
yet  if  he  subsicquently  reaffirms  them,  under  a 
consdottsness  of  the  fact  that  he  is  dying,  Ihey  are  adrntssibte 
as  dying  declarations  ;  and  that  when  the  dccca^ied  states  that 
he  \%  shot  to  death,  hb  declarations  made  at  the  time  are  ad- 
mbisible,  though  he  also  asks  that  a  physician  be  sent  for,  as 
such  a  wish,  under  the  circumstances,  shows  merely  a  dcfire 
to  be  relieved  from  pain. 

Declarations  made  when  not  in  expectation  of  death  are 
adnti^isible,  when  subsequently  reaffirmed  by  deceased  when 
conscious  of  the  approach  of  death,  tf  re-read  or  repeated  to 
him,  and  then  assented  to  by  him :  Miilwm  v.  Comm,.  (Ky.), 
3$  S.  W.  Rep.  105*9 ;  ^^g'  V.  ^eeU,  \2  Cox  C.  C.  168;  and 
are  admissible,  if  so  reaffirmed,  even  though  not  repeated  or 
fe-ncad : /mUjmi  v.  StaU,  (Ala.),  16  So.  Rep.  99;  A'#.  v. 
Onw,  (Cal.).  36  Pac.  Rep.  367. 

Sendtng  for  a  physician  will  not  negative  the  expectation 
of  death,  if  that  fact  is  shown  by  the  declarations:  R,  v. 
fiwwa.  1  Den.  C.  C.  1 ;  AicOmeen  v.  Suae,  (Ala.),  15  So. 
Rq>.  824;  MKM,  Mmtkiriy  v.  OwM..  (Ky.),  19  S.  W.  Rep.  977- 
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According  to  the  Court  of  A|)pcaU  of  Colorado,  a  letter, 
duly  addrcsj«cd,  stamped  and  mailed,  with  a  return  card 
ff^ggi^  ^  attached  thereto,*  which  Iiar  not  been  returned  to 
L«<*^  the  Slender,  is  conclusively  presumed  to  have  been 
received,  in  the  absence  of  rebuttinf;  eiidence :  Skerturitt  v, 
Xti/f.  Cask  RenisWr  Co,,  38  Pic.  Rep.  393.  Thw  is  in  con- 
f<»rmity  with  the  i^vncral  rule  on  the'  subject,  that  proof  of 
mailing;  a  properly  stimped  and  addressed  letter  is  prima 
facU  e\'tdence  of  its  receipt  by  the  addressee:  Yimmgy,  Oapp^ 
14;  III.  i;6:  S.  C,  35  N.  K.  Rep.  iji-,  afVirming  32  N.  K. 
Rep.  187:  McFarlaad  v.  U,  S.  Mmi.  Ace.  Assn.  of  City  tf 
N,  v..  (Mo.),  27  S.  W.  Rep.  436*  and,  if  not  denied,  will  be 
conclusive:  Heme  Ins,  Co.tfN,  Y,  v.  Marple^  1  Ind.  App. 
411:  and  will  overcome  the  merely  nei^tive  testimony  of  the 
addressee  that  he  did  not  receive'  it :  In  r€  Wiltu,  25  N.  Y. 
^I'P'-  733  :  ^'  C..  5  Misc.  Rep.  105.  This  presumption  may. 
however,  be  rebutted :  Whitmmr  v.  Ins.  Co.,  148  Pis.  40$  ; 
S.  C.  30  W.  N.  C.  277  ;  23  Atl.  Rep.  1131;  and.  if  denied, 
becomes  a  question  for  the  jurv' :  but  a  \xrdict  for  the  plain- 
tifT  generally  implies  a  finding  that  the  defendant  rcxeived  the 
letter  in  question :  Jenun  v.  McCorMl^  1 54  I'a.  323  ;  S.  C, 
32  W.  N.  C.  355  ;  26  Atl.  Rep.  366.  Proof  by  the  sccreUry 
of  a  c«>rporation  that  a  letter  was  folded  and  enclosed  in  a 
sesiled  envelope,  .ind  put  in  a  ba-skct  in  the  office,  in  which 
letters  were  usually  put  for  mailing,  coupled  n-tth  the  (act  that 
it  was  not  found  among  the  papcrrs  of  the  corporation,  is  evi- 
dence to  go  to  the  jury  on  the  .score  of  mailing,  though  the 
porter  whose  duty  it  was  to  mail  the  letters  put  in  that 
basket  did  not  recollect  mailing  .such  a  letter:  Hastings  v. 
BroMyn  L.  /.  Co,,  138  N.  Y.  473;  S.  C,  34  N.  E.  Rep. 
289:  aflirmmg  17  N.  Y.  Suppl.  333.  But  the  date  of  a 
letter  aflbrcb  no  basis  for  calculating  the  time  of  its  receipt, 
nor  proof  of  the  time  of  nviiling.  nor  that  it  was  e\'er 
m.iiled:  Uklmmn  v.  Amkcit  &  Sekaifrr  Bnewit^  Co,,  53 
Fed.  Rep.  48$. 


The  Supreme  Court  of  New  York,  FiAh  Department,  at 
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fencnl  term,  has  affinned  the  opinion  of  the  special  term,  in 
^^^_^^^^^^  Aw.  \\  Hantutm,  y>  N.  Y.  Suppl.  370,  holdbig 
that  under  the  treaty  between  the  United  Sutea 
I  Great  Britain,  which  provides  for  the  extradition  of  pcr- 
^sons,  **  chafgcd  with  the  crime  of  murder,  or  assault  with 
•intent  to  commit  murder,"  a  person  extnuiitcd  on  a  chart^eof 
** assault  with  intent  to  commit  murder**  cannot  be  com-icted 
of  an  assault  with  intent  to  do  great  bodily  harm ;  See  1  Am. 
L.  Reg.  ft  Rev.  (N.  S).  S14;  28  Am.  L.  Rev.  56S. 


U( 


The  Supneme  Court  of  Michigan,  in  Tkom^n  v.  Sfmrtey^ 
60  N.  W.  Rep.  976.  has  held,  that  when  a  fiither,  who  had 
been  fraudulently  induced  to  exeaite  an  absolute 
deed  of  hi*«  land  to  one  of  liU  children,  b}*  itpre- 

^''^  iicntationii  that  that  chil«i  would  hold  it  in  trust  for 
the  other  children.  sub!H9qucntly  executed  another  deed  to  that 
child  for  the  same  land,  no  fraud  biing  used,  such  child  took 
the  land  free  from  any  trust  in  fiivor  of  the  other  children, 
nooe,  as  the  fraud  used  in  the  procurement  of  the  first  deed 
nercly  created  a  resulting  trust  in  fiivor  of  the  lather,  the 
express  trust  being  void  as  not  being  in  writing,  the  second 
deed  carried  the  father's  equitable  interest. 

The  Supreme  Court  of  Wyoming  has  wry  justly  deadcd.. 
that  when  a  polic>'  of  accident  insurance  requires  an  action 
thereon  to  be  brought  within  one  year  from  the 
date  of  the  happening  of  the  alleged  injur>\  the 
limitation  begins  to  run  at  the  date  of  the  death  of 
Ihe  insured,  and  not  at  the  time  at  which  the  cause  of  action 
accrues :  MtFariand  v.  Ry,  Off,  &  Empi.  Ace,  Aum,  tf  Imdum- 
•ptGt,  38  Rk.  Rep.  547.  The  Supreme  Court  of  Wisconsin  has 
improved  on  this,  and  asserts  that  when  an  accident  policy 

provided  that,  in  case  of  death  or  injury,  notice  of 

claim  should  be  given  to  the  secretary  of  the  com- 
pany immediately  after  the  accident,  and  posith-v 
proof  of  death  should  be  furnished  sbc  months  thereafter,  as  a 
Qonditioa  precedent ;  and  the  insuved,  a  tugboat  engineer,  dis^ 
Hveared  November  9,  1892,  and  hb  body  was  found  in  the 
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miter  near  tiie  tugboit  April  19,  1893,  and  notice  of  death 
wail  furnished  May  J6,  1893,  and  proof  thereof  July  12, 
11^3;  it  showed  a  feasonaUe  compliance  with  the  terms 
of  the  policy:  Ktmtsltr  v.  Am.  hhn.  Art.  Asm,,  60  N.  W. 
Rep.  1003. 

In  the  opinion  of  the  Supreme  Court  of  Illinois,  when  an 
insuranoe  company,  by  its  adjuster,  on  befaig  requested  to 
rebuild  a  house  destro^xd  by  (ire,  unconditionally 
refused  to  do  so,  and  stated  that  it  would  pay  the 
amount  of  low  when  the  same  was  determined  by 
arbitRition,  the  company  elected  to  pay  the  loss,  and  waived 
iti  right  to  rebuild :  Bmii  v.  jEim  Itu,  C0..  38  N.  R.  Rep. 
$«o  

The  Supreme  Court  of  North  Carolma  has  lately  held,  in 
/«  re  SidkiH,  ao  S.  E.  Rep.  375,  that  a  resident  of  North 
^^^^^^  Camlina,  who,  while  m  Pennsylvania,  procured  by 
•wiMiaa,  fiilste  representations  a  shipment  of  goods  from  that 
raiNivt  pii^^  1^  ^  residence,  and  then  returned  thitlicr. 
and  there  received  tlic  goods,  and  was  indicted  in  Pennsylva- 
nia for  the  false  representations,  is  a  ** fugitive"  from  justice, 
and  may  be  surrendered  on  requisition.  This  is  a  correct 
application  to  the  rule,  that  a  fugitive  from  Justice,  within  the 
nHsanin};  of  the  rendition  act,  is  any  one,  who,  having  cum* 
mitted  the  ofleiwe  with  which  he  b  charged  fai  one  state,  is 
found  fai  another  at  the  time  when  it  is  sought  to  enforce  his 
criminal  liabilit)-,  irrespecthw  of  his  motive  in  leaving  the  jnris- 
liiction :  /»  rt  CsmI,  49  Fed.  Rep.  833 ;  /« iv  fl'Slaflr,  55  Fed. 
Rep.  54;  JMrrer  v.  £infffy,  1 16  U.  S.  80;  S.  C, 6  Sup.  Ct. 
Rep.  391.  And  it  does  not  matter  that  he  has  merely 
gone  to  the  place  of  his  domicile:  Ku^gMkarfs  Que.  106 
Maw.  S33. 

In  the  same  case,  it  was  also  held,  that  when  a  warrant  of 
extradition  is  granted  by  the  governor,  the  courts  will  not,  cm 

^_  ^  _  MMMff  tofftu,  inquire  into  the  motive  and  purpose 
of  the  extradition  proceedings,  to  asoertmn  whether 
the  ofafect  thereof  is  to  punish  crime,  or  collect  a  debt. 

The  Supreme  Court  of  Nebraska  has  laid  down  the  fbliowing 
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nilei:  (i)  That  when,  on  rendition  proccedia{pi.  a  cop%*  of  the 
cvkfance  adduced  at  the  preliminary  hearing  in*the 
stale  from  which  the  accused  has  fled,  k  attached 
to  the  requisition,  the  court  will  not,  on  JMimt 
mfm,  exaoMie  into  the  evidence,  to  see  if  it  sustains  the 
dwse  of  crime  alleged  hi  the  information,,  or  whether  it 
s^iports  the  finding  of  the  eseamming  court  that  there  wis 
probable  cause  to  believe  that  the  party  committed  the  crime 
charged ;  and  (a)  That  in  rendition  proceedings^  an  imUct- 
BKat  found  is  /rmm  fmck  evidence  that  the  act  charged 
aaouits  to  a  crime;  and  when  a  state  has  adopted  criminal 
procedure  by  informatiun,  aifd  it  appears  that  the  person 
baa  been  gken  a  prelindnary  hearing,  been  held  to 
r  at  a  higher  couit,  and  an  hiformation  has  been  6led  hi 
\  epmu  a  copy  of  which  is  attached  to  the  requisition,  such 
I  b  of  as  high  a  grade,  as  a  criminal  pleading,  as  an 
,  b  entitled  to  the  same  weight  as  evidence,  and  will 
be fo  construed:  /«  rr  Fmit  Setwer^  60  N.  W.  Rep.  1037. 


The  opvft  last  mentioned  has  also,  bi  conformity  with  the 
wdght  of  authori^-,  decfaved,  that  when  bottles  of  intoxicathig 
liquor  were  each  hiclosed  in  a  paper  wrapper  or 
boK  which  was  sealed  with  snling  wax,  and  a 
number  of  these  paper  boxes,  each  contaoiing  a 
flask  of  such  liquor,  was  packed  fai  a  wooden  box 
hf  a  party  in  one  slate»  and  shipped  to  hb  agent  in  another 
tmc;  and  the  agent  opened  the  wooden  box,  took  out  the 
psper  boxes  m  which  the  flasks  of  Uquor  were  contained,  and 

pickagc,  and  not  tfK  sealed  paper  box  or  wrapper,  and  the 
isric  theiebi  bickMed:  iMrr  v.  SMe,  60  N.  W.  Rep.  96a. 

Thb  b  Ae  geneml  opmion :  HmmtMi  v.  SkUe,  91  Ab.  6a ; 
S.C^  10  So.  Rep.  30:  SkUe  v.  Ob^Nsaa,  I  S.  Dak.  414; 
& C 47  N.  W.  Rep.  41 1 ;  /«iv Nmwm,  43  Fed.  Rep. 37a ; 
whether  the  -boms  are  chMed  or  open :  Smitk  v.  SMr,  54 
Atk.a48;  SC..15S.W.  Rep.88a.  See  Cmmi.  v.  SbbdJWr- 
4ig«r,  (Ph.).  2f  AtL  Rep.  30 ;  Omm.  v.  2Mr,  138  Fa.  615 ; 
&C3I  AtLRep.  7.    The  courto  of  Iowa  have  behl  the  eoo- 
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tniry :  Suue  v.  Cmmw.  82  Iowa.  400 :  S.  C,  4S  K.  \V.  Rq>. 
921 ;  SuUey.  «l/!ffrr.  (Iowa).  $3  N.W.  Rep.  330:  though  even 
there  a  sile  of  such  bottles  over  the  bar,  with  permission  to 
the  purchasers  to  open  them  on  the  premises,  and  iadlities 
fuminhed  for  drinking  the  contents,  has  been  held  not  a  sale 
from  the  original  package :  a  doctrine  utterly  faiconststent  with 
the  former  one :  H0^kuu  v.  Ltwis^  84  Iowa,  690 ;  S.  C.«  5 1 
N.  W.  Rep.  255.  If,  howei-er.  the  bottles  arc  Mrparmtely 
wnqjped  and  labelled,  and  delivered  to  a  carrier,  and  the  latter, 
for  its  own  con%-enienoe.  puts  them  in  a  box  furnished  by  itself, 
and  fastened  to  the  floor  of  the  car.  so  as  to  be  \*irtually  a  part 
thereof,  the  bottles,  and  not  the  box,  are  then  the  original  pack* 
ages :  KHtk  r.  Stmte,  (Ah.).  %  So.  Rep.  353 ;  and  the  same 
rule  applies  to  any  box  furmshed  by  the  carrier  without  the 
knowledge  of  the  consignor,  whether  iastened  to  the  car  or 
not :  Timker  v.  SMtc,  96  Ala.  115  ;  S.  C,  11  So.  Rep.  383. 


According  to  tlic  opinkm  of  Romer,  J.,  of  the  Chancery 
DiWsion,  a  coi^enant  in  a  lease  not  to  erect  w  build  on  the 
,  ^,yy  demised  premises,  without  the  written  coasent  of 
^"'■■■■*  the  lessor,  "any  other  building  whatsoever,"  save 
and  except  a  stable  and  coach-house,  is  vk>latcd  by  the 
erection,  without  the  lessor's  constent,  abo\'e  the  boundary 
fence  of  tlte  premises,  of  an  open  trdlis-work  screen  of  wood, 
about  fifty-eight  feet  long  and  twelve  feet  high,  which  niter- 
fered  to  some  extent  with  the  light  flowing  to  the  ground  floor 
windows  of  the  adjacent  premises,  held  on  a  kase  from  the 
same  ksvor,  with  co\xnants  similar  to  those  of  the  defendant ; 
and  thiit.  under  the  circumstances,  the  erection  was  also  a 
breach  of  a  covenant  not  to  do  on  the  demised  premises  any 
act,  nuittcr  or  thing,  which  might  be  an  annoyance  or  nuisance 
to  any  tenant  of  the  lessor:  W^ad  v.  CW;^,  [1894]  3  Ch. 

671. 
The  Supreme  Court  Of  Missouri  has  recently  deckled,  that 

when  an  owner  of  valuable  mhieral  lands  makes  a  le«ae  of 
^  them,  in  consMeratkNi  that  the  leasee  will  crtabliah 

^'^^^"^^    manufactories  thereon,  and  dig  and  quany  stone 

or  other  mineral  therefrom,  and  of  the  payment  of  one  dollar 
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per  ortooid  of  mineral  mined:  and  the  lesiec  fiub  to  tn€X 
nttDttfectories  or  work  the  mineral,  but,  one  year  thereafter, 
agitcB  with  several  manufacturers  not  to  work  the  mineral  lor 
three  years :  the  kssor  may  rescind  the  contract:  CV/tvr  v. 
G^rts,  2%  S.  W.  Rep.  441. 


The  Supreme  Court  of  Oregon  holds,  that  when  a  libek>us 
article  docs  not  name  the  person  alluded  to  therein.  witncs<(cs 

ij^^  niay  testify,  on  a  criminal  prosecution,  that,  in 
wmnmmmmM,  reading  the  article,  they  understood,  from  their 
aoquamtance  with  the  prosecuting  witnen  and  the  drcum- 
Hances  alluded  to  in  the  article,  that  it  was  intended  to  refer 
to  him:  SUmif  v.  Masmt,  3S  IVic.  Rep.  130.  So,  when  a  wit- 
ness testi6es  that  the  words  used  referred  to  the  ptainttif,  and 
tiuit  he  knew  the  defendant  was  Ulking  about  the  plaintiA^  the 
cvkfence  is  sufficient  to  prove  that  the  words  were  spoken  of 
dw  plaJntiflT:  ZVjt/rr  v.  /AtrrwMr,  (III.)  54  N.  £.  Rep.  46.  But, 
when  a  Ubelous  aurticic  is  ambiguous,  a  witness  may  not  state 
to  whom,  in  his  opinion,  it  refers,  but,  after  simply  replying  in 
dw  affirmative  to  the  questkm,  **  Do  you  know  to  whom  it 
applied?*'  may  subsequently  give  fects  and  drcumttances 
which  show  who  was  pointed  to  by  the  publicatkNi :  Smnfil 
w.  Sum  /W.  Cf^  50  Fed.  Rep.  399^  If  the  plaintifTs  name  n 
wsed  by  mistake,  there  being  no  intention  to  refer  to  him,  and 
the  name  is  not  accurately  given,  there  can  be' no  recovery : 
Hmnm  y.  GUe  Newtf^afer  C#.,  (Mass.),  34  N.  E.  Rep.  462. 

The  Court  Of  Appeals  of  Colorado  has  reached  the  just 
\  that  a  newspaper  article,  giving  an  account  of  a  per- 
son's arre.^,  and  stating  that  he  has  been  guilty  of 
infemous  crimes,  though  published  hi  gcKMl  feith, 
is  not  privileged:  RefMkmm  /W.  O.v.  Cmny^i^V^c.  Rep. 
4^3 ;  See  Ikmotrmt  PtA.  C0,  v.  Jcmes.  83  Tex.  302.  An 
aecnsatioii  of  crime  will  not  be  privileged,  merely  because  the 
person  accused  b  a  public  offichU,  or  a  candidate  for  office: 
IjMnt  V.  /fjmir,  (Oreg.X  33  Bk.  Rq>.  810;  /VnT.  /M.  C#.  v, 
/ftfOriv.  59  Fed.  RcpL  530b  affirming  HmUmmy.PlM.  /M.  €0^ 
SS  Fed.  Rep.  456. 

The  Court  of  Appeal  of  Engfamd,  hi  MiiUm  y.  Wkkt. 
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[i^]  3  ^  >7^>  Imu  Ijilcly  pMied  upon  a  ver>'  inlercttiiig 
y^^^  case  of  trade  libel.  IVk^e^  a  chcrolit,  utw  sa|^ 
IJM  plied  by  iMIuv  with  "  MelKn's  Infimtt*  Food.*' 
made  up  In  bottles,  and  labelled  ff^ifr  noM  it  at  retail,  firat 
afliNmg  to  each  bottle  a  notice  an  followi:  "The  public  aro 
rcomimcnded  to  try  /V.  Vmrnrf's  Brt/mnd  F^od  for  itf^mH 
mmi  immUds.  k  being  Ux  more  healthful  and  nutritiocis  than 
any  other  preparation  yet  oflered.'*  IVkkt  was  the  aoftuBt  of 
Dr.  Vance's  prqwration.  MHHm  brought  an  action  for  an 
hijunction  to  restrain  WkUe  from  affixing  these  notices,  and 
adduced  evidence  to  show  that  hw  food  was  much  better  than 
Dr.  Vance's,  especially  for  hifimts  under  six  months  of  age ; 
but  the  case  was  dismissed  by  the  Judge  below,  after  hearing 
the  plaintiflTs  evidence,  without  calling  on  the  dcfondant,  on 
the  ground  that  the  deicndant's  notice  «'as  a  mere  puflTof  Dr. 
Vance's  preparation,  and  gave  the  plafaitKTno  legal  ground  of 
comphunt.  This  was  held  error  by  the  Court  of  Appeal,  for  if, 
on  the  whole  of  the  evidence,  it  should  appear  that  the  state- 
ment contahied  hi  the  defendant's  notice  was  a  iaise  statement 
atKHK  the  pbuntiflT's  goods,  and  to  the  disparagemem  of  them, 
and  had  faijured,  or  was  Hkdy  to  hijure  the  phuntiff;  the  action 
»*Otttd  Ue. 

False  statements  concerning  the  goods  or  business  of 
another  are  actionable,  If  special  damage  results:  WvHam 
Cm,  MatMtft  C¥.  v.  Lgwts  Ckem,  Matmrt  C^r.,  9  L.  R.  Exch. 
2 18.  Such  are  insinuations  that  goods  are  spurious :  Tkmmt 
V.  Ul^ms,  14  Ch.  D.  864;  or  that  a  patent  b  faifiringedby 
the  articles  manufectured  by  the  pklntiflT:  FKmi  v.  Hnickiium 
Smakt  Burmtr  Co^  1 10  Mo.  493 ;  See  Gmmd  Rmfii$  S^md 
Fmrmimft  C#.  v.  Hmmty  Selmt  Fmrmnart  C^^  9a  Mich.  5S8 ; 
S.  C.  S2  N.  W.  Rep.  1009.  If  the  words  used  are  not  action»- 
ble  far  jr,  but  constitttte  an  untrue  statement,  maliciously  pub- 
wuied  concerning  plaintin  *s  business,  which  statement  is  in* 
tended,  or  is  reasonably  likely  to  produce,  and  hi  the  onfinaiy 
course  of  things  does  produce  a  general  loas  of  business,  ae 
distinct  from  the  loss  of  particular  known  customen,  evfcience 
of  such  gcnenl  loss  of  bttsiacsB  is  admissible,  and  sufficient  to 
support  the  actfcm:  RM^t  v.  Awiw,  [189a]  i  Q.  R.  514. 


Moamcn  or  thb  law.  aj 

The  Supreme  Court  of  Rhode  Islaiid  has  latdy  nikd  tiwi 
vim  a  cofporation.  bong  financblly  cmbairMtcd,  plaers  ili 
ummm  «i  afl'i's  *^  ^^  bands  of  a  cowmittec  ofiu  crediton^ 

*•«»»  far  acyttstment  aod  acttleinent,  the  paymeot  of  a 
dhridcnd  by  the  cooiniittce  to  a  creditor  of  the  oorporalioii,  m 
nch  a  voluntaiy  payment  by  the  coiporation  as  will  taice  the 
daim  of  that  creditor  out  of  the  sUtute  Of  limiutioni :  Aw- 
Hr  V.  Temm^.  30  At!.  Rcpi  456. 

AooonVng  to  a  raccnt  dednon  of  the  Supreme  Court  of 
North  CaroUna,  irUle,  ordinarily,  the  dismiual  of  a  warrant 
by  a  juftioe  of  the  peace,  with  the  consient  of  the 
patty  pfosiccutmg,  is  a  sufficient  dctcrndnation  of 
the  proceeding  to  authorite  an  action  for  malicious  prosecu- 
IM ;  yet,  when  the  prosecution  is  dbmissed  by  an  agreement 
between  the  parties,  by  which  the  party  prosecuted  h  to  pay 
pait  of  the  costs,  tlie  burden,  in  an  action  tor  malicious  proAC^ 
oition,  of  showmg  probable  cause,  b  not  thrown  on  the 
ddeadant :  IVdek  v.  OmI,  ao  S.  E.  Rep.  460. 

A  discharge  tiy  a  justice  on  preUminary  examination  is  a 
mffident  termination  of  the  pr«>secution  to  found  an  action 
for  malidous  prosecution :  Dnjfmi  v.  ifn/,  29  Neb.  191 ;  even 
vhen  be  was  at  first  faicUned  to  bold  the  accused  to  bail,  but 
dbcharged  him  on  a  promise  of  good  behavior :  RMimi  v. 
M6imi^  133  N.  Y.  597;  S.  C^  |0  N.  K.  Rep.  977.  The 
wne  is  true  of  an  entry  of  #«ASr  prmtpd:  IKmh/mmut  v.  Am- 
Mtf,  (N.  H.).  aa  Atl.  Rep.  456.  But  when  a  magistrate  dis- 
charges a  prisoner  without  in\'estigation  into  the  merits*  and 
fer  lade  of  jurisdiction,  and  a  prosecution  b  afterwards 
bcoeght  in  another  county  for  the  same  oAence,  and  a  mtOt 
frnth/mk  cntefed  with  the  oonsem  of  the  prosecutor,  and 
tfter  having  the  advice  of  counsel,  that,  aside  from  the  truth 
of  the  cbaige,  the  prosecution  b  Ukdy  to  (ait  for  the  same 
fSBson,  neither  discharge  can  be  cnn^dtered  as  a  fact  from 
which  to  infer  malice  or  want  of  probable  cause :  MkOt^ir^ 
V.  ns^,  151  Fa.  $6;  S  C,  30  W.  N.  C  539;  a4  AtL  Rep. 
104a  I  tad  when,  after  a  criminal  complaim  entered  m  the 
cowt  00  appeal,  a  eMOr/rvM^'b  entered  by  the 
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frnvsccutint;  oAkcr  hy  the  procurement  of  the  deTendant't 
atlome}',  his  discharge,  not  being  ordered  by  the  court,  is  nol 
stich  a  termination  of  the  prosecution  as  will  enable  htm  to 
ni«iintain  an  action  for  malicious  prosecution :  iji^gffni  v. 
fiMfam  &  W/Air»/  R.  R.  Cp^  144  Mass.  431 ;  S.  C,  1 1  N.  £. 
Rep.  697.  So,  when  the  ju«tioe,  instead  of  committing  the 
priiioncr,  decided  that,  though  **  no  wrong  was  intended,  the 
act  was  wrong  and  unlawful,"  and  dL«icharged  the  prisoner  on 
the  bitter  paying  a  fine  of  one  dollar  and  cosu,  and  exprests- 
tng  r^rct  lor  what  he  had  done,  dechring  that  he  intended 
no  wrong,  and  asking  for  mercy,  the  discharge  b  not  suffi- 
cient to  disprove  probable  cause :  HergettnUktr  v.  Spkimmti^ 
<Md.),  It  Atl.  Rq>.  1 106.  If  a  prosecution  for  a  pmlty  is 
settled  hy  agreement  of  the  parties,  it  is  a  sufficient  teimma- 
lion  of  the  prosecution  to  found  an  action:  StUimi  v.  AfcCm* 
Mdt,  (\VU.).  so  N.  W.  Rep.  414. 


Kekewich.  J.,  of  the  Chancery  Division,  has  lately  made 
an  interesting  ruling  on  the  question  of  the  enforcement  of 
a  contract  for  personal  services,  in  Dmv  v.  /wv* 
Mw».  [1894]  3  Ch.  654.  In  that  case,  an  agree- 
ment for  the  emplo>-ment  of  a  manager  of  a  busi* 
ncHs  house  contained  a  clause  providing  that  the  emplo%*er 
would  not.  except  in  the  case  of  nusconduct  or  a  breach  of  the 
agreement,  require  the  manager  to  leave  his  employ.  The 
empto}'er,  however,  ga\'e  the  manager  a  notice,  purporting  to 
<iclermtne  the  agreement  and  the  service  created  thcfcb)* ;  and 
the  manager  thereupon  brought  an  action  for  an  injunction  to 
rcKtratn  the  employer  from  acting  on  the  notice  But  the 
court  held,  that  though  the  clause  above  mentioned  was  nega* 
tive  in  form,  it  was  affimuti\'c  in  substance,  being  equi\*a]ent 
to  a  stipulation  by  the  employer  that  he  would  retain  the 
manager  in  hb  employ,  and  an  injunction  ought  not  to  be 
granted. 

This  case  is  almost  unique,  the  ccmiplatm  usually  comii^  from 
the  master.  Perhaps  the  only  pandlel  instance  to  be  found  is  in 
Baatk  V.  Brvum^  62  Fed.  Rep.  794,  which,  however,  was  de» 
dded  without  reference^  to  this  question,  the  court  teeming  to 
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admit  that  it  possessed  the  power,  in  a  proper  case,  to  rclie\'€  the 
complainants,  (strikers  discharged  from  a  railroad  operated  by 
recei\Trs),  though  this  may  be  questioned.  The  circumstances 
in  Jahmsom  v.  Shrrsi*shiry  &  BimdnglMm  R,  R,  Co.,  3  De  G.» 
M.  &  G.  914,  were  somewhat  similar,  but  not  parallel.  The 
analog}-  nith  the  cases  where  the  master  seeks  to  enforce  the 
service  of  his  emplo>*e  is  complete,  nevertheless,  and  the  same 
rules  apply. 

The  general  rule  is.  that  a'  contract  for  serx-ices  cannot  be 
specifically  enforced :  Stacker  v.  Brockelbatik^  3  MacN.  &  G. 
250 ;  nor  can  this  be  done  indirectly,  b>'  an  injunction  restrain- 
ing the  emplo)*c  from  leaving  tlie  ser\'ice  :  Arthur  v.  Oaktt, 
63  Fed.  Rep.  310,  re\'ersing,  pro  tanto.  Farmer's  Loam  & 
TrmU  Co,  v.  N,  Pae,  Ry,  Co,,  60  Fed.  Rep.  803.  See  i  Am. 
L.  Reg.  &  Rev.  (N.  S.)  865.  But  if  the  contract  ci  .«er\ice 
contains  a  negative  stipulation,  not  to  perform  services  for 
another  during  the  period  of  employment,  that  stipulation  may 
be  enforced  by  injunction :  LumUr  v.  Wagner,  1  De  G..  M.  & 
G.  604.  affirming  5  De  G.  &  Sm.  485  :  GrimstoH  v.  Camag" 
Jlunn,  [1894]  I  Q.  B.  125  ;  Dtiff  v.  Russeil.  133  N.  Y,  678; 
S.  C,  31  N.  E.  Rep.  622,  affirming  16  N.  Y.  Su|)pl.  958.  & 
14  N.  Y.  Suppl.  134  :  Hoyt  v.  Filler,  19  N.  Y.  Suppl.  962. 
If,  howe\*er,  the  contract  contains  no  negative  stipulation,  none 
will  be  inferred,  and  an  injunction  will  not  be  granted.  Thus» 
when  the  manager  of  a  manufacturing  company  merely  agreed 
to  give  hb  whole  time  to  the  company's  business  during  a 
specified  term,  the  company  was  held  not  entitled  to  an 
injunction  to  restrain  him  from  giving,  during  tlie  term,  a  part 
of  his  time  to  a  rival  company:  Whitivooti  Ckankai  Co,  v. 
HardmoH,  [>^>]  ^  Ch.  416;  disapproving  Momtague  v. 
Fhcklam^  16  L.  R.  Eq.  189,  which  asserted  the  contnuy. 
See  FeckUr  v.  Moatgofucry^  33  Beav.  22.  The  true  distinction 
would  seem  to  be.  as  suggested  in  WMtwood  v.  Ckem,  Co,» 
M/rm,  that  the  injunction  will  only  be  granted  when  the 
employe  is  one  «*ho  has  a  special  qualification  for  the  service, 
and  cannot  be  readily  replaced,  so  that  his  performing  simiUr 
services  for  another  would  occasion  great  and  trreparsble 
damage  to  the  employer ;  otherwise  not.    A  sensible  middle 
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couine  was  taken  in  IMsierv.  Dilhm^  3  Jur.  (N.  S.)  432» 
where  an  injunction  was  granted  to  restrain  an  actor  from 
acting  at  any  other  theatre  during  the  time  that  the  employer^ 
theatre  was  ordinarily  open  for  public  performances. 

The  Supreme  Court  of  Pennsylvania,  in  FrtUkk  v.  Des/mr, 
30  Atl.  Rep.  521,  has  hcld»that  when  an  emplo)^  has  entered 
Tra4t  i**^^  ^^  agreement,  prior  to  entering  the  service, 
■mnm  not  to  divulge  or  use  any  secrets  of  the  business 
the  employer  might  make  known  to  him,  but  subsequently 
leaves  the  plaintifT's  employ  and  begins  the  manu&cture  of 
similar  goods,  using  plaintiffs  secret  processes,  he  will 
be  restrained  from  so  doing  by  injunction.  To  the  same 
eAect  are  Ptabodj  v.  XorfM^  98  Mass.  452 ;  Smlmnm  v. 
Mfrts.  40  X.  J.  Eq.  400;  S.  C.  2  Atl.  Rep.  379. 

.  The  .Supreme  Court  of  Pennsylvania  lias  also  decided,  that 
when  the  husband  contracts  in  his  own  name  for  the  erection 

nmiiBUi-    ^  ^  building  on  his  wile's  bind,  and  she,  with  full 

L^Mt        knowledge  of  her  husband's  contract,  converses 

with  the  contractors  in  regard  to  the  work,  and  makes  na 

objection  at  any  time  during  its  progress,  she  is  liable  to  a 

uire  facias  sur  mechanics  lien :  J^be  v.  Huater^  30  Atl.  Rep. 

452.  

In  the  opinion  of  the  Supreme  Court  of  Ilb'nois,  a  tenant 
in  common  of  a  reversion,  subject  to  a  liie  estate,  may  main- 

p^n,^      tain  a  suit  for  partition  again>t  his  co-tenant  before 

utaflMMt  the  expiratfon  of  the  life  estate:  Drake  v.  Merkie, 
38  N.  R.  Rep.  654.  It  has  been  held  that  there  can  be  no 
partitk>n  im  pratstnd  between  a  life  tenant  and  a  remainder* 
man :  Siatuhary^,  tngfehart,  19  Wash.  Law  Repr.  594 ;  but 
in  Alabama  lands  may  be  sold  for  partition  among  tenants  int 
common,  though  the  surviving  husband  of  a  deceased  tenant 
in  common  has  a  life  estate  in  his  wife's  undivided  interest: 
McQacen  v.  Turner^  91  Ala.  273 ;  and  in  Missouri  the  life 
tenant  and  a  remamder-man  may  maintain  partition  against 
the  other  remainder-men,  though  there  are  contingent  estates 
in  the  land  which  may  afterwarcb  be  vested  in  persona  not  itt 
au:  Stkmeierv.  Gatvim,  27  S.  W.  Rep.  551. 
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The  sune  court  alio  holds  that  the  wives  of  tenants  fai 
common  are  not  necessary  parties  to  suits  Ipr  paititioo,  sinoe 
their  inchoate  dower  fights  are  subject  to  the 
expectant  liability  of  the  loss  of  their  husbands* 
seisin  by  partition  sale :  Dms  v.  Lai^,  3S  N.  E.  Rep.  635. 


The  House  of  Lords,  in  Uvdi  v.  Bemifk^m^,  [i^]  APP> 
Cas.  607,  has  decided  an  interesting  point  in  regard  to  part* 
yg,, 1^     nership,  viz. :  That  in  an  action  against  a  firm,  of 

i"*M*  which  it  appears  that  one  partner  is  an  in£uit,  lor 
goods  supplied  to  the  firm,  judgment  cannot  be  recovered 
against  the  firm  shnply,  but  may  be  recovered  against  the 
"*  «kfendams  other  than  "  the  in6nt  partner. 


The  Supreme  Court  of  the  United  States,  with  a  dnplay  of 
cnidilion  worthy  of  a  better  cause,  and  e>*en  suspiciously 

^^^  elaborate,  has  solemnly  laid  down  the  principle 
that  the  United  Sutes  is  at  Uberty  to  appropriate 
and  use  a  patented  invention,  without  any  compensation  to  the 
in%>entor:  Sekiilhigar  v.  Umiid  SkUa,  15  Sup.  Ct,  Rep.  85. 
Verfly,  it  is  not  strange  that  we  are  a  nation  of  defiiuhers  juid  * 
swindlers,  when  both  Congress  and  the  Supreme  Court  seem 
to  thus  disregard  the  imtional  honor.  It  is  only  just  to  thooe 
gentlemen,  however,  to  state  that  Justices  Harlan  and  Shiias 


Accoidnig  to  the  Supreme  Court  of  California,  an  exhibit 
attached  to  a  complaint,  and  referred  to  therein,  becomes 

_  a  part  thereof,  though  the  complaint  does  not 

esqyressly  make  it  a  part :  Smk^g9  Bamk  ^  Stm 
Dkg9  C#.  V.  Burtis^  38  Pte.  Rep.  102.  There  n  an  annota> 
lion  on  dds  tubfect  in  1  Am.  L.  Rbo.  ft  Rev.  (N.  S.)  307. 


The  Supreme  Court  of  Kansas  has  htely  decided,  that 
a  railroad  company  procures  competent  surgeons  to 
attend  a  brskeman,  injured  in  its  employ,  and 
proceeds  to  transport  hfan  to  a  hospital,  in  pursii- 
of  the  advice  and  direction  of  such  surgeons,  and  oom» 
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plies  with  all  thdr  directions  as  to  his  safety  and  care,  it  is  not 
liable  for  any  mistake,  error  in  judgment,  or  want  of  foresight 
on  the  part  of  the  surgeons  :  Aichisam,  7*.  &  S.  F,  Rj.  Co,  v. 
ZeiUr.  38  Pac.  Rep.  282. 

The  Supreme  Court  of  Michigan  has  lately  settled  a  curious 
coropUcation  of  affairs  in  a  rcple\in  suit.     Both  parties  were 

mortgagees,  the  plaintiflf  having  the  prior  lien. 

The  jury  found  the  value  of  the  property,  and 
that  it  wa5  wrongfully  detained  by  the  defendants.  The  plain- 
tiflf had  taken  the  property  into  possession,  under  the  writ. 
The  court  below  directed  a  verdict  to  be  entered  for  the 
defendants  to  the  amount  of  their  lien.  This  was  held  error, 
and  that  the  defendants  were  not  entitled  to  a  money  judg- 
ment agaia«it  the  plaintiflf  for  their  lien,  without  first  tendering 
to  the  plaintiflf  the  amount  of  his  prior  lien :  OSm  v.  Lfek- 
wcoJ,  60  N.  W.  Rep.  972. 


The  Supreme  Court  of  North  Carolina  is  of  opinion, 
that  a  statement  that  a  person  is  a  *'  forger.*'  is  not  per  u 

actionable,  when  coupled  with  a  charge  of  some 

specific  act,  which  of  itself  does  not  constitute 
forgery :  Barms  v.  Crawford,  20  S.  £.  Rep.  386. 


The  Supreme  Court  of  New  Jersey,  in  Stoic  v.  Mayor  of 
A'lti'or/t,  30  Atl.  Rep.  543,  holds,  that  if  an  amendatory 
statute  changes  a  section  of  tlie  prior  statute,  by 
merely  eliminating  one  of  its  promions,  the  recital 
at  length  of  the  section  so  amended,  in  compliance  with  the 
constitutional  direction,  will  not  be  deemed  a  re-enactment  of 
the  prm'isions  which  are  retained,  so  as  to  repeal  all  laws 
which  arc  tlR*n  inconsistent  with  them.  This  seems  hardly 
consistent  with  the  ruling  in  I\'o.  v.  WUmerding^  136  N.  Y. 
363 :  S.  C,  32  N.  E.  Rep.  1099,  that  an  amended  statute  is 
wholly  merged  in  the  amending  statute,  and  if  the  latter  is 
repealed,  the  former  is  not  revived,  but  falls  with  it.  It  would 
be  a  better  statement  of  the  last  proposition  to  say  that  the 
amending  statute  is  merged  in  the  one  amended,  so  that  the 
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repeal  operates  really  on  the  prior  statute.  See  an  annota- 
tion on  the  subject  of  amendments  to  statutes,  in  i  Am.  L. 
Reg.  &  Re%-.  (N.  S.)  566. 

The  Supreme  Court  of  Colorado  has  ruled,  that  on  an  issue 
as  to  whether  an  act  wa*t  passed  in  conformity  with  the  con- 

stitutional   requirements   as  to  procedure,  resort 

may  be  had  to  the  journals  of  the  two  houses  of 
the  legisLiture,  to  ascertain  the  steps  taken  by  each  in  its 
pas5at;e :  Robertson  v.  Pto.^  38  Pac.  Rep.  336.  This  seems  to 
be  the  proper  doctrine:  Cnrriey.  So.  Pnc.  Ry,  Co.,  21  Oreg. 
566 ;  S.  C.  28  Pac  Rep.  884  ;  though  there  are  some  courts 
which  still  ascribe  to  an  act,  sij^ned  and  enrolled,  the  divinity 
that  I  loth  hedge  a  king,  (presumably  to  save  themselves  labor): 
Boytfv.  U.  5..  143  U.  S.  649;  WUiiattuv.  Tajior,  (Tex.),  19 
S.  W.  Rep.  1 56.  The  journals,  however,  arc  of  value  only 
when  they  present  positive  c\'i Jencc  of  neglect  of  constitutional 
requirements :  Cmrrie  v.  So.  Pac.  Ry.  Co.,  supra;  merely  nega- 
tive evidence,  b>'  silence,  is  not  enough  to  rebut  the  presump- 
tkm  of  validity  due  to  enrolnK*nt :  Mass.  Mut  L.  /.  Co.  v.  Coto. 
Lfiaa  &  Tr.  Co.,  (Colo.),  36  V^.  Rep.  793 ;  unless  the  con- 
stitution requires  the  omitted  focti  to  be  noted :  Ettis  v.  EUU, 
(Minn.).  56  N.  W.  Rep.  1056. 

The  Supreme  Court  of  New  Jersey  has  also  held,  in  Siate 
V.  SiaU,  30  Atl.  Rep.  480.  that  the  title  of  an  act.  under  the 
constitutional  provision  that  every  law  shall  em- 
brace but  one  object,  and  that  shall  be  exprcs.sed 
in  the  title,  is  not  only  an  indication  of  the  legislative  intent, 
but  also  a  limitation  upon  the  enacting  part  of  the  law.  There- 
fore, if  any  parts  of  the  statute  are  beyond  the  scope  of  the 
title,  they  must  be  dropped,  if  independent,  so  that  the  act 
maysund:  Haufrkkson  y.  Fries,  AS  N.  J.  L.  555;  /MMsf 
V.  Sortkampton^  50  N.  J.  L.  496;  S.  C,  14  Atl.  Rep.  587  ; 
Siate  V.  Becker,  (S.  Dak.),  51  N.  \V.  Rep.  1018 ;  but.  if  the 
invalid  portion  of  the  act  appears  on  inspection  to  have  been 
an  mdttcement  to  its  passage,  the  whole  act  is  void  :  Trmmhie 
V.  TnmMi.  (Neb.).  55  N.  W.  Rep.  869. 

The  Court  of  Appeal  of  England  has  recently  given  a  very  • 
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important  decision  in  regard  to  the  use  c(  trade-names,  in 


3  Ch.  449.  The  plainkiflTand  his  predecessors  in 
tmde  had  for  thirty-four  >'ears  made  and  sold  a  sauce,  under 
the  name  of  **  Yorkshire  Relish."  these  words  being  printed 
upon  labels  on  the  bottles,  an5l  upon  the  wrappers.  In  1884 
theplaintiflTregistered  the  words  "Yorkshire  Relish'*  as  his 
trade-mark,  but  in  1893  that  trade-mark  was,  at  the  instance 
of  the  defendants,  removed  from  the  register.  Down  to 
No%*ember,  1893,  no  sauce  but  plaintiflCs  was  on  the  market 
under  the  name  of  **  Yorkshire  Relish.**  but  about  that  time 
the  defendants  began  to  place  on  the  market  a  sauce,  which 
they  also  described  as  **  Yorkshire  Relish.'*  This  name  was 
printed  on  the  \abeU  placed  on  their  bottles,  and  on  the 
wrappers  of  the  bottles,  but  the  labeb  differed  in  their  gen- 
eral appearance  from  those  of  the  plaintiflf,  and  there  was  a 
statement  on  both  the  labels  and  the  wrappers  thit  the  sauce 
was  manufiictured  by  the  defendants.  The  plaintilf  brought 
an  action  to  restrain  the  defendants  from  passing  oflf,  or  at- 
tempting to  pass  off*,  their  sauce  as  his.  Upon  a  motion  lor  an 
imterim  injunction,  e\'idencc  was  given  by  a  chemiiit,  who  had 
anal)ied  both  vauces,  that  there  was  a  wide  difference  between 
them.  It  was  held,  howe\'er,  that  the  defendants  had  not  suf- 
ficiently duttinguished  their  sauce  from  plaintiflTs,  and  that  ah 
hitcrim  injunction  must  be  granted,  restraining  them  from 
using  the  .vords  **  Yorkshire  Relish,"  as  descriptive  of  or  in 
connection  m-ith  their  sauce,  without  clearly  distinguishing 
their  sauce  from  that  made  b>'  plaintiflT. 

A  trade^name,  to  be  the  sole  property  of  its  user,  must  be 
either  artificial  and  arbitrar>%  or  have  acquired  an  arbitrary 
meaning  in  that  connection ;  and  not  be  merely  descriptive  of 
the  article  manufactured  or  sold.  The  inventor  of  a  patented 
subfvtance.  wholly  new,  who  has  given  it  a  distinctive  name,  is 
n<it  entitled  to  the  exclusive  use  of  that  name,  after  the  expira- 
tion of  hb  patent,  disconnected  with  any  other  distinguishing 
titles,  as  against  other  makers  of  the  same  articles,  (presum- 
ably on  the  ground  that  it  is  merely  descriptti-e  of  that  article) : 
Lim^imm  Sfg,  O.  v.  yamti,  7  Ch.  D.  834.    But  if  the 
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mme  bean  no  relattoa  to  the  subject-matter,  it  b  a  good 
trade-name  :  Brakam  v.  Batstand^  i  H.  &  M.  447 ;  Xmssaa  v. 
JhHefs  CaiiU'F^od  Co,,  14  Ch.  D.  748;  Aftmtgatiury  v. 
Tkmfsm,  [1891]  App.  Cas.  217.  See  an  annotation  on  this 
subject,  in  i  Am.  L.  Reg.  &  Rev.  (N.  S.)  514.  But,  in  any 
case,  though  the  right  to  use  the  name  may  not  be  exclusi\'cly 
in  the  plaintifT.  yet,  if  the  defendant's  description  of  h»  articles 
is  tikdy  to  deceive  purchasers,  and  induce  them  to  !«u|ipose 
those  articles  are  made  by  the  plaintiflT,  the  latter  is  entitled  to 
an  injunction,  whhout  proof  of  actual  intent  to  deceive :  Rtd* 
4Aifiwr  V.  Btutlum  Hemp  Spinmmg  Co.,  [1892]  2  Q.  &  639. 


The  Supreme  Court  of  VVashint^on  ban  recently  hekl,  tliat 
it  tf  unlawful  lor  a  water  company,  although  a  riparian  omner 
^^1^  at  the  point  of  diversion,  to  dcprhx  other  riparian 
c*"S""*M  proprietors  of  the  use  of  a  Mtreatn.  by  diverting 
therefrom,  and  not  returning  thereto,  large  quantities  of  water ; 
and  that  the  mere  bets  (1)  That  a  stream  of  water,  flowing 
into  a  swamp,  spreads  out  into  a  broad  sheet,  with  currents, 
coiering  a  large  area  of  low  ground,  to  which  the  appellation 
of  swamp  or  lake  has  been  given ;  and  (2)  That  a  stream, 
having  a  bed,  banks,  and  current,  has  been  deepened  artificially 
for  dramage  purposes,  or  that  it  is  at  times  dr>- ;  m-ill  not 
deprive  it  of  its  character  as  a  water  course:  Rignty  v. 
Ueoma  Ligki  &  Water  Co.,  38  Tac.  Rep.  147. 

In  the  absence  of  statutory  provisions,  a  water  company  has 
only  the  rights  of  a  riparian  proprietor ;  and  cannot  exercise 
those  rights  to  the  damage  of  other  riparian  ovraers  below 
or  above;  nor  interfere  with  their  exercise  of  their  rights: 
Sottrndtrs  V.  BUttfiiUs  IVaterufor/h  &  Imp.  Co,,  58  Fed.  Rep. 
133 ;  Bmnt  WeOer  Co,  v.  CWnsKf.  65  Vt.  626;  S.  C.  27  Atl. 
Rcpu  609* 

The  Irish  Chanceiy  Division  has  lately  uttered  an  opinion, 

extremely  interesting  for  its  refined  technicality,  to  the  cflect 

^ygi^       that  when  a  testator  drew  a  will  in  his  own  hand- 

•■■■■iii"  writing,  signed  it,  and  subsequently  added  some- 
thing alto  ligned,  hi  whkh  he  referred  to  the  above  as  his  te^ 
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will ;  summoned  witnoiitei  into  his  fx>om,  who  saw  the  paper 
there.  .si;;iied  with  the  two  signatures;  acknowledj^ed  his  signa- 
ture in  their  presence,  |x>inting.  according  to  the  evidence,  to  the 
first  signature  in  doing  so.  and  directed  the  witnesses  to  sign 
opposite  that ;  and  thereafter  executed  a  codicil  duly  attested ; 
the  first  and  third  parts  of  the  paper  were  to  be  regarded  aft 
his  wilt,  and  the  seccmd  should  be  excluded :  Waodratfe  v. 
rnr^.[i894]  i  /r.  R.  508. 

In  the  Chancerv'  Division  of  England.  Stirling,  J.,  has 
recently  decided  a  note%i-orthy  case:  In' n  DcakiM,  [1894] 
3  Ch.  565.  In  that  case,  a  testator,  by  his  will, 
gave  nil  his  profierty  to  his  wife  for  life,  and  after 
hvr  death  directed  the  |iayment  of  legacies,  and  gave  a  moiety 
of  the  residue  to  his  wife's  "  relations/*  as  she  might  direct. 
The  tcstitor's  wife  was  bom  out  of  wedlock,  but  her  parents 
married  after  her  birth,  and  had  other  children;  she  was 
always  recognized  by  her  fxirents  as  their  child,  and  no  difler- 
cnce  was  made  between  her  and  her  natural  brothers  and 
sisters.  The  testitor  was  aware  of  his  wife*s  origin,  and  at  the 
dite  of  his  will  she  was  fort>'-sevcn  years  old.  and  childless. 
Slie  .<iumved  him,  and  by  her  will  purported  to  exercise  the 
power  in  fa%'or  of  children  and  grandchildren  of  her  natural 
brothers  and  sisters.  Under  the^  circumstances,  the  court 
held  tliat  the  word  "  relations  "  must  be  construed  as  meaning 
tho!«e  persons  who  would  have  been  her  relations  if  she  had 
been  legitimate ;  but  that  the  power  was  good  as  to  the  rest 
of  kin  only,  and  did  not  include  an  illegitimate  nepheu*. 

As  a  general  lule.  if  there  is  nothing  in  the  will  to  show  a 
contrar>*  intention,  the  word  *'  relatives  **  means  only  legiti- 
mates: fn  re  Sat'if/es  Trusts,  14  \V.  R.  603  ;  and  even  when 
the  testator  had  always  treated  his  two  illegitimate  children, 
by  a  woman  whom  he  afterwards  married,  as  his  children,  and 
had  none  by  her  after  marriage,  but  left  a  will  by.  which  his 
property  was  to  be  di\*ided  among  "  my  children  by  her,**  it 
was  held  that  the  illegitimates  took  no  interest:  Darin  v. 
AW//.  7  L.  R.  H.  L.  568.  This  decision,  however,  is  too 
unjust  to  require  comment,  and  can  hardly  be  law  at  the 
present  day.    When  a  testator,  in  the  previous  part  of  hit- 
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wot,  meiitiofied  tllegitinutes  by  name  as  his  "  consfais,**  a 
foiduary  bequest  to  his  relatives  thereinbefofe  named,  was  held 
to  include  tfa«Me  iltegitimates :  Ar  fv/nMQT,  44  Ch.  D.  590. 

Similarly  the  word  ''children,"  in  a  will,  mcana  jfnmm 

/mat  legitiinate  children ;  but  a  gift  to  illegitimate  Uwring  chiU 

drcn  as  a  class  may  be  good,  if  the  words  used  by  the  testator 

dcstfly  show  that  such  children  were  mtended  to  be  obfeeto  of 

his  bounty:  MB  v.  Ow^.  6  L.  K.  H.  U  96$. 

SnmMr,  that  the  word  "relatioos''  used  in  n  will  mens 
oalf  peraoos  widiin  the  statute  of  dutributiMi :  gdi|f*ir  r. 
Omkt^  i$2  N.  Y.  558 ;  S.  C,  JO  N.  E.  Rep.  746. 
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Bf  C  WBTMSmtU.. 


To  those  who  watch  the  phenomena  of  a  nation  of  rapid 
development,  nothing  can  be  more  interesting  than  the  con- 
sideration of  the  growth  of  national  customs  and  ideas  com- 
pared with  the  de\'clopmcnt  of  the  laws  bearing  upon  them. 
The  customs  are  the  wisdom  of  the  present  time,  the  laws 
usually  the  wisdom  of  a  past  age ;  and  in  nothing  is  this  more 
apparent  than  in  the  aflairs  of  commerce  in  the  United  States. 
Commercial  operations  are  conducted  regardless  of  sute  boun- 
daries, great  systems  of  trade  carr}*  their  debits  and  credits 
into  e\'ery  state  in  the  Union,  but  the>'  do  so  almost  without 
national  protection,  or  indeed  any  adequate  protection  of  law. 
No  single  state  can  govern  beyond  its  boundaries,  and  the 
powers  of  the  natif>nal  government  are  so  limited  that  any 
attempt  on  its  part  to  afford  an  adequate  legal  protection  to 
the  commercial  interests  of  the  country  arc'  but  half  way 
measures,  which  often  seem  to  do  more  harm  than  good. 
The  United  States  stands  alone  as  an  example  of  a  great 
commercial  community  operating  with  a  wonderful  degree  of 
success,  without  adequate  protection  of  law. 

When,  in  1 789,  the  wisest  men  in  America  drew  up  the 
national  constitution,  they  dealt  with  the  conditions  before 
them,  the  countr}'  was  then  composed  of  thirteen  small  sepa- 
rate communities,  the  people  were  poor,  the  country  thinly 
populated,  and  each  colony  was  jealous  of  all  the  others. 
Commerce,  m  now  understood,  manufactures  as  now  carried 
on.  mining  as  at  present  conducted,  the  present  methods  of 
transit  of  merchandise,  men  and  ideas  were  absolutely  unknown. 
Each  state  was  unwilling  to  surrender  its  independence  except 
so  iar  as  the  needs  of  the  moment  seemed  to  demand. 
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TKcy  eslablbhcd  a  central  agency  for  limited  puipoMn  and 
reserved  all  powers  not  thus  granted  to  each  state  respectively. 
The  central  agency  might  Icgwiate  only  upon  the  subjects  so 
given  to  iu  care :  the  states  legislated,  each  for  itself  on  all 
other  points,  and  each  state  remained  sovereign. 

The  convention,  recognizing  that  their  work  was  but  a 
compromise  to  supply  the  needs  before  them,  and  foreseeing 
the  confusion  w^hich  would  result  from  the  operation  of  such  a 
system  as  the  coumry  developed,  wisely  inserted  into  the 
document  the  invaluable  power  of  amendment  by  the  people 
themselves. 

Since  the  date  of  its  adoption  changes  have  taken  place 
which  could -not  have  been  contemplated  b)"  the  men  who 
drew  up  that  instrument. 

By  purchase  and  conquest  the  area  of  the  country  has 

become  enormously  extended,  and  from  the  survA'al  of  the 

systems  of  law  which  prevailed  before  such  annexation,  the 

dodrines  of  French,  Svpanish  and  even  of  Russian,  bws  have 

become  to  a  certain  extent  prevalent  in  diffin-ent  localities, 

vhile  the  admission  of  new  states  into  the  Union,  each  one 

vith  its  own  legal  and  judicial  system,  has  great'y  increased 

the  confusion  and  conflict  of  law.    At  the  same  time  the 

Rrowth  of  the  commercial  interests  has  bound  the  country 

more  (irmly  together  than  it  was  originally,  and  the  United 

Stales  are  now  fiir  more    truly    united — more    truly    one 

country  in  their  interests— than  the>'  ha\x  ever  been  before  r 

meanwhile  the  growth  of  a  system  of  .rapid  transit  has  made 

it  easy  for  any  man  who  wishes  to  take  advantage  of  any 

particular  local  legislation,  to  change  his  habitat,  or  shift  hut 

assets  according  to  the  legal  requirements  of  any  scheme*^ 

Wrongful  or  otherwise— that  he  may  desire  to  pursue.    The 

present  system— or  rather  lack  of  system— -of  law  in  the 

United  Sutes  by  reason  of  its  diversity,  uncertainty  and 

diange.  is  hindering  the  development  of  the  legitimate  bust* 

■%ess  interests  of  the  country  and  serves  to  protect  those  who* 

%je  punuing  dishonest  sdiemes;  the  practkal  operatkm  of 

tlie  law.  as  it  now  stands,  is  really  less  honest  than  the  aver- 

^^e  citiaen. 
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The  above  statements  are  confined  to  the  law  bearing  on 
commercial  relations,  but  they  are  nearly  as  true  considered 
as  to  other  chapters  of  the  law ;  and  the  great  demand,  the 
preMing  need,  of  the  American  people  to-day  is  a  uniform 
system  of  law  for  the  whole  country  on  all  matters  of  gen- 
eral interest  t6  the  eitiaen,  and  this  should  be  a  national 
system. 

And,  as  the  lamv.  if  made  uniform,  could  not  remain  so,  if 
the  courtH  enforcing  these  laws  foiled  to  act  in  unison,  a 
•  national  law  could  only  be  properly  administered  by  a  national 
system  of  courts. 

The  next  great  political  issue  should  be  upon  the  abolition 
of  state  laws  and  state  courts.  All  laws  within  the  country 
should  be  national,  and  eveiy  court  of  record  should  be  a 
court  of  the  United  States.  But  in  this  connection  it  is  of 
the  first  importance  to  define  the  meaning  of  the  word  **law.** 

Law  is  said  to  be  the  command  of  the  supreme  power  in 
the  state  relating  to  the  civil  conduct  of  those  who  are  sub- 
ject to  its  control,  and  the  national  law  should  deal  with  all 
those  subjects,  the  rcguUition  of  which  b  of  general  interest 
to  the  citizens  of  the  country  and  for  these  purposes,  both  for 
legislative  enactment  and  for  judicial  and .  executi\T  enforce- 
ment, the  fullest  and  most  sovereign  power  should  be  vested 
in  the  Federal  gm-emmcnt. 

Hut  there  are  many  important  subjects  of  legislation  which 
are  not  of  general  interest.  It  would  be  impossible  for  a 
national  government  to  regulate  the  detaib  as  to  the  goixm- 
ment  of  cities,  the  local  systems  of  public  education  and 
many  other  matters  of  local  concern,  which  are  the  subjects 
of  regulation  in  all  dviliied  countries. 

These  should  be  the  subject  of  local  legislation  by  ordi- 
nance ;  for  ordinance  is  that,  which  b  locally  ordained,  as  dit- 
tingubhed  from  law,  which  b  supremely  commanded ;  so  in 
a  well-established  legal  system  there  should  be  national  laws 
«nd  state,  rural  and  municipal  ordinances;  but  all  should  be 
under  tlie  protection  of,  and  enforced  by  a  national  judicial 
jystem* 
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A  iticct  nilwij'.  oonstractcd  ia  a  highwij  vmkr  ciithoritjr  of  law, 
•with  a  roail4»td  which  wiU  admH  oT  the  free  we  of  the  highwajr  hjr  aU 
other  lawful  meant,  opetatcd  by  car*  pattcncil  after  the  ftyle  aad  aiae  of 
can  ocdinariljT  ia  we  by  hone  ntlwaya,  the  notive  power  of  which  it 
electricity,  wpplied  ht  neaae  of  orerhcMl  wim  wippoited  bj  poiea 
plaated  ia  the  sidewalks  imnediatel j  within  the  cwfaa,  is  bat  a  owdifios- 
tloa  of  the  pobllc  ose  to  which  the  hif^hway  was  ofigiaally  devoted,  aad 
is  not  an  additioaal  baidea  on  the  land,  for  which  compeosatioa  nuiy  bt 
fv<|ttired. 

Kquitj  will  not  enjoin  an  ananthorisc«l  ofastmetion  in  a  fmUic  highwsy 
at  the  inttanoe  of  a  private  person,  corpontc  or  nUtural,  who  does  not 
sofler  some  special  danage  from  it  diflering  in  kind  from  the  damage 
which  sach  person  sustains  merely  ss  a  member  of  the  community ;  aad, 
within  this  rule,  a  nilroad  eompany.  thoo^  It  does  public  service,  stands 
subsuntially  upon  the  footing  of  a  private  Indliridnal. 

ftuch  special  damage  is  not  suffered  by  a  sleam  railway  company 
which  has  merely  the  right  to  operate  its  road  across  the  hi^way 
at  grsde,  through  the  establidiment  in  the  highway  of  a  stnct  railway, 
the  motlTe  power  of  which  is  electricity,  supplied  by  means  of  wires 
elerated  a  sufficient  hciitht  to  admit  the  frse  pmisgr  of  the  cam  of  the 
steam  road  thereunder. 

Electric  Railroads  Upon  Pubuc  Highways. 

In  the  desire  to  iadlitate  the  introduction  of  improved 
roc.ins  of  tranyit  by  cars  running  upon  the  public  streets  and 
road4.  the  rights  of  the  general  public,  of  land-owners,  and  of 
the  proprietors  of  other  methods  of  transportation,  have  not, 

*  Eepoctod  la  sy  AIL  Rep.  4ai> 
3« 


VJBCnilC   BAILSOADS  UPON  PUfeUC  HIOHWAVS.  39 

perhaps,  always  been  duly  considered  by  legislative  bodies, 
and  it  is  to  the  judiciary  that  the  aggrieved  parties  have 
looked,  and  must  look  lor  protectioa  and  redress. 

The  rapidly  ^Kcading  network  of  poks  and  wires  over  the 
suburban  and  outlying  districts  of  the  great  cities,  indicates 
very  plainly  that,  in  its  local  passenger  traffic,  at  least,  the 
steam  railroad  is  finding  a  dangerous  rival. 

The  '*  trolley  "  system  has  the  advantages  of  cheapness  and 
convcnicnoe ;  it  runs  upon  the  public  highwa>*s,  and  is  not 
compelled  to  purchase  iu  right  of  way;  it  has  obtained  a 
feotnig  as  a  street  railway,  with  the  attendant  advantages, 
while  in  tbe  rapid  course  of  invention,  it  bids  fiur  to  subserve 
many  of  the  uses  of  a  steam  railway ;  and,  a  consummation  to 
be  deprecated  we  may  find  in  a  lew  years  that  the  camel  has 
.  thrust  his  whole  body  into  the  hut — that  the  highways,  so 
carefiilly  .guarded  against  the  encroachments  of  steam  rail* 
roads,  are  monopolized  by  the  electric  railroad,  and  that, 
without  any  compensation.  These  considerations  make  it 
interesting  and  important  to  ascertain/if  possible,  the  present 
current  of  judicial  opinion. 

The  decision  in  the  principal  case  is  re-en(brced  by  two 
others,  also  decided  during  the  past  year,  and  upon  almost 
klentical  iacts:  Morrit  &  E,  Rmtroad  C^,  ei  a/,  v.  Ntwark 
PMi.Ry,  r«.,29Atl.  184  (N.  J.);  Ckkago  &  C  TcrmimU 
Ry,  O.  38  N.  E.  604  (Indiana). 

The  basis  of  these  dedsicms  is,  that  the  right  of  way 
acquired  by  a  stcgun  railroad  company  is  impliedly  subject  to 
tbe  easement  of  the  public  in  the  street ;  in  other  words,  that 
the  authority  of  the  railroad  to  invade  the  highway  b  limited 
to  its  necessity  in  crossing ;  and  that,  as  the  operation  of  a 
street  railway  (even  by  electricit)*).  imposes  no  additional 
burden  on  the  street,  a  street  railway  company  which  has 
acquired  proper  authority  to  build  so  as  to  cross  the  tracks  of 
a  steam  railroad  where  they  intersect  a  street,  may  construct 
ill  road  across  such  tracks  without  compensation  to  the  steam 
railroad  company. 

The  first  part  of  this  proposition  that  the  public  easement 
of  pn«age  along  the  highway  is  modified  only  so  fiir  as  is 
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absolutely  iweemry  tor  the  purposes  of  the  raihxMd  in  ( 
ing— may  be  conceded  particuhirly  where  the  railroad 
acquires  its  fight  d  crossing  only  by  implication:  See 
Lfki^  VuUty  R.  C0.  V.  Omnge  WuHr  Co,,  42  N.  J.  E.  aos ; 
Raritan  v.  Anf  Rtmdbtg  R,  C0.,  49  N.  J.  E.  1 1. 

Substantially  the  same  principle  was  applied  in  a  case 
recently  decided  in  New  York,  m'here  a  telephone  company, 
operating  its  lines  upon  a  street  by  authority  of  law.  sought 
to  restrain  the  use  of  the  trolley  system  upon  a  street  railway, 
on  the  ground  that  the  escaping  current  from  the  trolley  wires 
seriously  impaired  the  useAilness  of  the  telephones :  Hwdtm 
Rhtr  Ttkphom  C0,  v.  WtUeniki  Tmrmpike  &  Rmkomy  Cf^ 
135  N.  Y.  393  (1893). 

The  court  there  said :  *'  The  primary  and  dominant  purpose 
of  a  street  being  for  public  passage,  any  appropriation  of  it  by 
legislative  authority  to  other  objects  will  be  deemed  to  be  in 
subordination  to  this  use,  unless  a  contrary  intent  is  clearly 
expressed.  ...  As  platntiir  had  accepted  its  franchise, 
which  authorises  it  to  construct  and  operate  its  lines  upon 
streets  and  highwasrs,  upon  the  express  condition  that  they 
shall  not  be  so  constructed  as  to  incommode  the  public  use, 
and,  as  defendant  m-as  occupymg  the  streets  in  such  a  manner 
as  to  expedite  public  travel  and  promote  the  public  use  to 
which  they  were  devoted.  plaintiflTs  franchise  was  of  a  sul>- 
ordinate  character,  and  it  could  not  comphun  that  the  system 
adopted  by  defendant  interfered  with  the  operation  of  its 
lines/* 

The  second  part  of  the  proposition,  however,  presents  a 
(Tiflerent  question. 

Is  it  good  law  to  say,  without  qualification,  that  a  street 
railway  opersted  by  electricity  is  not  an  additionaf  burden 
upon  the  land  of  the  highway,  for  which  abutting  ownen  are 
entitled  to  compensation  ?  The  queries  in  the  principal  case 
suggest  a  necessity  for  some  limitations  upon  the  rule,  vis. : 

(1)  "Whether  there  may  not  be  methods  of  operating  an 
electric  railway  resorted  to  which  will  be  within  the  obyection 
that  it  constitutes  an  additioiial  servitude." 

(3)  -Whether scrioM  ityuiy  to  iuiptostmcms  which  th* 
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abotting  bnd-owner  nay  make  tipo  and  under  Mdewallcs,  by 
dK  pbnting  of  poles  to  support  the  overhead  wires,  will  no( 
be  within  like  objection.** 

The  authorities  present,  at  first  glance,  little  that  is  enHght- 
coing  or  leassuring  to  an/  but  the  street  car  companies.  Yet, 
perhaps,  a  more  caiciul  reading  would  show  some  grounds 
for  anticipating  the  adoption  of  a  more  satisfactory  rule,  at  no 
very  distant  date. 

When  horse  railways  were  first  projected,  and  long  after,  it 
was  a  debatable  question  whether  their  tracks  could  be  built 
upon  the  streets  without  compensation  to  abutting  owners. 

But  it  was  finally  established  by  a  great  preponderance  of 
andiority,  that  the  horse  railway  was  only  a  modification  of 
the  public  use  of  the  street,  and  imposed  no  additional 
burden  on  the  land :  Bmm  v.  DupUsm^  14  La.  Ann.  84a 
(1859);  EHUi  V.  Fmr  Haven  &  W.  R.  Co^  32  Conn.  579 
(i860);  ChmmmHer  S,  G,  Sirtet  Rjt.  C0.  v.  CmmmuuvUte^  14 
Ohio  St.  523  (1863);  Hmdimam  v.  Ptiitnam  Hwu  R,  Cp.^  17 
N.  J.  Eq.  75  {1864);  Jersey  City  &  B,  R.  O.  v,/eney  Giy  ifi^ 
C.  R.  C^^  ao  N.  J.  E.  66  (1869);  N^bmi  r.  MShtmmJ^e  Giy 
R.  C0,.  27  Wise.  194  (1870);  StaU  V.  UveracJt,  34  N.  J.  L. 
301  (1870);  Pleddkwd  v.  Baltimort,  6v.,  /kcr.  Ry.  C0.,  34 
Md.  463  (1871):  PiKtersam  Hone  R.  C0.  v.  Paterun,  24 
N.  J.  E.  158  (1873);  Grand  Rnpids  R.  C0.  v.  Neisei,  28 
IGch.  62  (1873);  Ammey-General  v.  MetropoUiem  R.  Co.,  125 
ICasa.  575  (1878);  Gtuens*  Coach  Co.  v.  Cemden  Horu  R. 
C^'f  33  N.  J.  E.  267  (1880) ;  JEukeis  v.  EuansvMle  Street  Ry. 
Co.,  78  Md.  261  (1881);  NewOls.  MmneapoUs,  L&M.  Ry. 
Co..  35  Mum.  112  (1886);  S.  C,  2S  Amer.  L.  Reg.  N.  & 
431  and  note;  Briggs^t.  Lewaion  &  Anhim  Horu  R.  Co., 
79  Me.  363  (1887);  Newark  Pus.  Ry.  Co,  v.  Block,  55 
N.  J.  L.  605  (1893) ;  S.  C,  27  Atl.  1067. 

The  words  of  Magie,  J.,  in  Gtuens*  Coach  Co.  v.  Camdem 
Horu  R,  Co.,  setf^et,  are  significant  of  the  methods  of  reason- 
ing which  fint  permitted  the  street  car  rails  to  be  laid : 

**  The  cars-are  drawn  by  animab  which  usually  draw  ths 
vdddcs  used  on  highways.  They  carry  along  the  highway 
snch  pBBSingtri  as  otherwise  would  be  obliged  to  pass  over  it 
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on  loot  or  in  vehicles,  and  do  so  with  no  more  ii^iiry  in  the 
way  of  noise,  jar  or  di!«turbance  than  would  be  occisiocied  by 
the  passage  of  other  vehicles :  '*  See  also  Chancellor  Green  in 
Hiackmam  v.  Rjr.,  supra. 

Had  not  the  public  groHti  accustomed  to  the  use  of  the 
streets  b>*  horse  cars  for  many  >*ears,  would  the  electfic  cars 
have  recett'ed  so  wann  a  welcome  at  the  hands  of  the  courts  ? 

If,  however,  this  rule  as  to  horse  rail«vays  is  firmly  estab- 
lished, the  rule  as  to  ordinary  steam  railroads  is  just  as  well 
esublishcd  to  the  contrary.  An  ordinary  traffic  railroad,  opera- 
ting: locomoti\'es  and  trains  of  cars  by  steam,  is  undoubtedly  an 
additional  burden  upon  the  highway,  and  may  not  be  built 
mithout  compensation  to  abutting  land-owners :  Siarr  v.  Oum- 
dtm  &  Atlantic  R.  Co,,  4  Zabr.  592 ;  HttfiM  v.  Ctmind  R.  Ca„ 
5  Dutch,  571;  NiMckmamv,  PaUnaa  None  R.  Ca.,  I J  N. 
J.  E.  75  (1864):  Af,&,£.R.  Ca.y.  PnMtn,  19  N.  J.  E.  j86 
(l8(>8):  Cox  V.  LtmisvUU  N,  A.  &  C  R,  ^..48  Ind.  178 
(1874);  fhM,  5.  K  R.  Co,  V.  mUsk,  124  P^.  544  (1889}; 
Wfstrrn  Rf.  tf  Alabama  v.  Alabama  &  G.  T.  R,  Co,,  1 1  So. 
483  (Ala.  1892);  /  Rfd/,  on  Railways  (5th  Ed.),  314,  ei,  sif. 

As  was  said  in  Taf^gart  v.  Newport  Si,  Rf,  jCo„  16  R.  I. 
668  (1890).  19  Atl.  326 :  "  The  distinction  is  often  sUted  as  a 
distinction  betii'ccn  steam  and  horse  railroads,  but  properly  it 
depends  not  on  the  power  that  is  used,  but  on  the  eflect  that 
U  prtiduccd.  A  steam  railroad  is  held  to  impose  a  new  servi- 
tude, because,  as  ordinarily  operated,  it  largely  prevents  the  use 
of  the  street  in  the  usual  modes.  .  .  .  It  is  not  the  motor,  but  the 
kind  of  occupation,  whether  practically  exclusive  or  not,  which 
is  the  criterion.  A  steam  railroad  as  ordinarily  operated, 
dangerously  interferes  with  the  usual  modes  of  travel  and  ia 
a  perpetual  embarrassment  to  them,  in  greater  or  less  degree, 
according  as  its  business  b  greater  or  less ;  .  .  •  whereas  the 
ordinary  street  railway,  instead  of  adding  a  new  servitude  to  the 
street,  operates  in  furtherance  of  iu  original  uses,  and,  mstead 
of  bang  an  embarrassment,  relieves  the  pressure  of  local  busi- 
ness and  travel.** 

Thete  have  been  cases  holding  that  a  steam  railway  on  a 
street  operated  so  as  to  be  com|Mtiblc  with  the  usual  modes  of 
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use,  would  nol  impose  a  new  «en*ttude :  Moms  &R  R.C9.  v. 
Nnoark,  2  Stock,  352 ;  Tmggmri  v.  Ry.^  smjum;  Nncfff  v. 
MimmfoiU  Rj.  Co.,  35  Mmn.  1  \2 ;  FuUmt  s.  Short  RmU Ry. 
Co..  8s  Ky.  64a 

In  the  early  hiitory  of  steam  railroads,  as  remarked  by 
Blagie.  J.,  in  Ciriscms'  Coach  Co.  v.  Comdem  Hone  R,  Co.. 
jar/ns.-  **\Vith  a  iimitcd  and  imperfect  knowledge  of  the 
extent  of  de\'elopment  to  which  such  roads  were  destined  to 
attain,  or  rnith  sn  exa^^geratcd  or  distorted  view  of  their  char- 
acter as  public  highnays,  it  was  long  contended  that  such 
lailroods  might  occupy  the  soil  of  ordinar>'  public  highways 
without  making  compensation  to  the  land-owner.  .  .  .  It  is  now 
perfectly  obvious  that  the  use  of  a  public  highw*ay  longitudi- 
nally, by  a  railroad  operated  by  steam,  is  a  use  entirely  faicon- 
sislent  with  and  destructive  of  the  public  use  to  which  the 
h^way  was  originally  devoted.*' 

The  courts  have  been  at  great  pains  to  define  what  distin- 
guishes a  street  railway  from  an  **  ordinary  railroad.*' 

It  seems  to  be  wdl  established  that  the  criterion  is  neither 
the  motive  pom>er,  the  character  of  the  appliances,  nor  the 
location  of  the  railroad. 

In  numerous  cases,  the  kind  of  motive  power  employed  has 
been  heM  to  be  'of  no  consequence.  Thus,  in  H^iUiams  v. 
Gir  EttiUHc  Sireet  Jfy,  Co.,  41  Fed.  556  (Ark.  1890).  it  was 
held  that  steam-motors  might  be  used  in  propelling  street  cars. 
See  also  Briggt  v.  Lnoisiom  &  AmAtam  Hone  R,  Co.,  79  Me. 
363;  Tmigmet  v.  Newport  St.  Ry.  Co.  smfro\  Hoiscy  v. 
Rofid  TrmuU  Street  Ry.  Co..  47  N.  J.  E.  380  (1890) ;  BofftOo 
R.  &  P.  Ry.  Co.  v.  Du  BoU  Trmctiom  Co.,  34  Atl.  179  (P^ 
1892). 

Finletter,  P.  J.,  in  a  recent  case  in  Pennsylvania;  remarked : 
"What  b  a  railroad,  and  what  b  a  street  rulway?  .  .  . 
Bclbre  the  establishment  of  street  passenger  rulways,  every 
one  knew  what  a  railroad  was.  .  .  .  The  street  passenger 
railway  foUowed  the  lines  of  the  streets.  It  was  cksigncd  or 
paisengcrj  alone,  and  received  them  at  all  pofoits.  It  simply 
took  the  place  of  the  lines  of  omnibuses.  However  a  rail* 
road  may  be  now  defined,  it  coukl  not  then  be  mistaken  for  a 
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Street  {Mssenger  railway.  The  character  of  a  structure  of: 
any  kind  must  depend  upon  the  purpose  it  fulfib  rather  than 
upon  its  style  of  architecture.  The  method  of  construction 
or  operation  cannot  qualify  its  purpose  or  character.  A  street 
passenger  railway  will  be  no  less  nor  more  than  a  street  pat> 
scnger  nulway,  though  it  may  use  horse,  electric  or  steam 
power  or  the  cable.  It  would  still  be  a  street  passenger  rail* 
way  if  iu  tracks  were  sunk  below  or  raised  above  grade:** 
Pfiis  V.  O^kr  City  EUvmtid R,  O.,  3  D.  R.  200;  3  D.  R. 
172  (1894);  C^mmwtweMk  v.  N.  £,  EUtfoUd  Ry.  €0.^'^ 
D.  R.  104  (1893). 

Furthermore,  it  has  been  recently  held  in  Pennsylvania* 
that  a  **  street  railroad  '*  need  not  even  be  upon  a  street,  but 
may  be  upon  a  country  road,  the  court  saying  that  the  phrase 
"street  railways,*'  in  a  general  incoiporation  act,  *'was  used  to 
designate  the  character  of  the  railway,  and  not  its  k>Gation ; 
and  that  the  word  'street'  includes  any  highway,  unless  there 
is  something  to  restrict  its  meaning  :**  Pemm,  R,  C0.  v.  JMnr/* 
^•mtry  C^mmty  Ptss.  R.  C#.,  3  D.  R.  5S  (1893). 

What  b  it,  then,  which  distinguishes  the  street  railway? 
It  n  a  rail  wry,  say  the  courts,  which  is  exclusively  for  the 
transportation  of  passengers,  not  of  goods ;  and  which  stops 
its  cars  at  frequent  intervals  for  the  receipt  of  passengers; 
Nalujt  V.  Ra/iti  Tramsii  Co..  sufrtt;  BuffaU  R.  &  P,  R,  Co. 
V.  Du  Bms  TrmeiUn  Co,,  smprm;  Tmggart  v.  Newport  St.  Ry. 
Co„SM/fm;  Briggs  v.  LtwiUoH  Ry..  smpnt;  Ptttty,  QtmJktr 
City  Ei€v.  R.  Co.,  jar/nt;  Comm.  v.  N.  R  EUvated  Jfy.  Co.. 
jar/rs;  /Vjwm.  R.  Co.  v.  Momtgomtry  Co.  R.  Co^  supm. 

Thb,  it  is  submitted,  is  rather  a  description  than  a  deiini-* 
tion.  Suppose  a  horse  car  Une  undertook  to  carry  small 
parcels,  would  that  destroy  its  character  as  a  street  railway  ? 
And,  how  frequent  must  the  stoppages  for  passengers  be  }    . 

But,  after  all,  is  it  necessary,  even  if  possible,  to  draw  the 
line,  and  say,— this  b  a  street  railway,  thb  b  not  ?  And  what 
b  gained? 

The  cases  of  IWtt  v.  Rmiumy  and  CommotnuMM  v.  Rmt^ 
way.  supra,  while  they  go  upon  the  question  whether  aa 
elevated  railroad  operated  upon  city  streets  b  entitled  to 
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mciotpcwilion  under  a  general  railroad  act.  ytt  show  that  a 
road,  dndnctly  fulfilling  the  descripdon  laid  down  for  a  street 
rttfaoad,  may  yet  constitute  an  additional  burthen  upon  the 
M^mty ;  for  surely,  nothing  could  have  been  farther  from 
the  nrnid  of  the  court  than  to  intimate  that  such  elevated  road 
•could  be  buih  without  compensation  to  abutting  ownera.  See 
Si^  V.  N.  V.  EUvmUd R,  C#.,  90  N.  Y.  133  (18S2):  Amen, 
am  Btmk  NHe  C0,  v.  M   K.  Eiivated  R,  Co..  129  N.  Y.  352 

Even  alter  it  has  been  determined,  then,  that  a  given 
method  of  transportation  is  a  **  street  railway.'*  thb  does  not 
necessarily  dispose  of  the  further  question,  is  it  an  additi<mal 
burthen  upon  the  highway? 

The  doctrine  that  a  horse  railway  constitutes  no  additional 
servitude  having  become  firmly  established,  the  courts  seemed 
to  find  it  an  taay  step  to  electric  railroads. 

Old  charten  and  statutes  authorising  the  use  of  **  hone 
'  power,  steam  or  other  means,*'  were  held  to  permit  the  use  of 
the  electric  power,  although  no  such  method  was  known  when 
the  charter  was  granted  or  the  statute  enacted :  Hmdsom  Rher 
TtUpkomi  Co.  V.  Wmteroiiet  Tmmfike  Rjf.  d>.  135  N.  Y.  393 
^1892);  Pattnom  Ry.  Co,  v.  Cmndy.  26  Atl.  78S  (1893); 
S.  C,  SI  K.  J.  E.  213  ;  /vMT  V.  Catherine  Si.  Ry.  Co^  12  Fa. 
C  C.  180  (1892) ;  Loekkart  v.  Crmg  St.  Ry.  Co..  139  Rk  419 
<i89i) ;  Ttggmi  v.  Newport  St.  Ry.  Co.,  16  R.  1. 668  (1890). 
See  iomtrm,  PiopU'  ex  rd.  Third  Ave.  R.  Co.  v.  Ntviftom.  19 
N.  E.  831  (N.  Y.  1889).  where  the  substitution  of  the  cable 
iat  horse  power  was  held  to  impose  a  new  servitude  on  the 
itfeeL 

It  has  even  been  questioned  whether  *'  the  grant  of  a  right 
to  build apasscnger  rulway  . . .  does  not  carry  with  it,at  least. 
in  the  absence  of  specific  limitations  or  prohibitions,  the  right, 
irom  time  to  time,  to  operate  it  by  new  methods  and  motive 
power,  developed  in  the  progress  of  invention  and  experi- 
^ncc:**  per  Mitchell,  J.,  in  Reeves  v.  PkUmdeipkm  TrmHom 
Co^  152  Pi.  153  (i«9J)- 

ItMheldniaunanirooosamy  of  dedsaoos,  thitt  the  dec 
trie  iMlwiy  is  mcrcb^  a  new  and  improved  method  «f  caBsedc 
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ing  tliat  public  eaacmcnt,  long  ago  determined  to  be  open  ta 
hone  railways :  Dctrmt  City  Rjr.  C0,  v.  Miiis,  8$  Mich.  634 
(1891);  Haiuyy.  Ry,  Or..  4;  N.  J.  E.  380;  Kceky.  N4>rtk 
AvcHne  Ry,  Cf„  75  Md.  222  (1892);  Taggarty,  Newport  Ry. 
C0^  16  R.  I.  668  (1890) ;  Bmff^  C  &  P.  Ry,  C0.  y.  Dm  Bms 
Traetiam  C0.,  24  Atl.  179  (Pa.  1892);  Gretmv,  City  &  Smk- 
tarhaH  Ry,  Co,,  28  Atl.  626  (Md.  1894);  State  v.  hfmymr,  30 
All.  531  (N.  J.  1894):  SteOi  V.  Board  ef  PMk  Worki,  29 
Atl.  149  (N.  J.  1894) :  Morris  &  E,  R,  Co,  v.  Newark  Atfi. 
^r.  Tiv.,  29  Atl.  184  (N.  J.  1894);  Ckkago  v.  C  Termiaat 
^.  Co.,  38  N.  K.  604  (Ind.  1894). 

At  present,  it  acems  to  be  established  that  the  occupation  of 
the  streets  by  an  electric  railway  using  the  '*  trolley  "  system 
is  no  more  exdusiix  than  if  it  .were  operated  by  horse  power ; 
and  that  *'  clectrictt)',  besides  being  as  safe  and  as  easily  man- 
aged as  horse  |)ower  for  the  propulscion  of  street  can,  is 
more  quiet,  more  cleanly,  and  more  convenient  than 
hor]*cs.  both  for  res^idents  on  the  streeti,  and  for  the  public 
generally,  and  also  causes  much  less  ^'ear  and  injury  to  the 
streets  and  highways  than  is  occasioned  by  street  cars  of  which 
horses  are  the  motive  power." 

And,  although  a  court  will  take  notice  that  electtidty  devel-^ 
oped  to  some  high  degree  of  intensity,  is  exceedingly  dan- 
gerous, and  even  &tally  so,  to  men  or  animals,  when  brought 
in  contact  with  them,  it  will  not  take  notice  that,  as  used  in  the 
trolley  sj-stem,  it  is  dangerous.  Nor  is  the  possible  danger  in 
frightening  horses  so  great  as  to  constitute  an  additkMul 
•eriitude:  Taggart  v.  Newport  Street  Ry.  Co^  16  R.  I.  669 
(1890);  19  Atl.  326. 

Apparently,  then,  for  the  mere  location  of  the  tracks  of  such 
a  railway  upon  a  street,  and  the  running  of  .cars  thereon,  there^ 
C9.1  be  no  claim  for  damages,  as  for  an  acMitional  servitude 
upon  the  highway. 

But  the  railroad  must  be  properly  constructed  and  main- 
tained. *'  Those  using  electricity  as  a  motive  power  on  public 
highways  must  remember  that  they  have  not  the  exclusive 
right  to  the  highway,  and  must  respect  the  rights  of  others, 
equally  entitled  to  use  it.  . «  .    The  company  must  so  con- 
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stnia  iCii  tncks  and  run  its  can  as  not  to  unneocMarily  tnter- 
fere  with  the  rights  of  others  m  the  use  of  this  public  htgh- 
vay:*'  Gnem  y.  Gtr  &  Sm^m'&am  R.  C^^  2%  Atl.  626  (Md. 
1894);  See  Koch,  et  mi.  v.  N^k  Ave,  Rj.  O.,  75  Md.  222 
(1892). 

A  company  "cannot  lawfully  construct  and  operate  its 
road  in  a  street  too  narrow  to  admit  of  the  passage  of  cars 
and  other  vehicles  at  the  same  time,  nor  so  omstruct  it  as  to 
interfere  with  the  rights  of  the  general  public  in  the  street ; 
nor  in  a  street,  though  of  sufficient  width,  if  itsi  condition  be 
such  that  the  operation  of  the  railway  will  result  in  the  prac- 
tical exclusion  of  others  from  the  use  of  the  street :  Dtirmi 
Gtr  Rj.  C0.  V.  J/a//,  8$  Mich.  634  (1891). 

When  the  public  authorities  have  taken  possession  of  a 
street  or  highway,  and  regularly  defined  the  mterests  and 
troprmxments  necessary  for  the  use  of  the  public  by  eitab- 
lished  grades,  etc.,  lot-owners  ha\'e  the  right  to  make  their 
improvements  in  reference  thereto,  and  no  subsequent  change, 
which  obstructs  or  impairs  access  to  such  improvements,  can 
be  lawfully  made  without  compensating  for  the  injury.  A 
finding  of  the  court,  that  such  mjury  will  result  from  bying 
a  street  railway  track  near  the  sidewalk  in  fi'ont  of  the 
owner's  house,  b  in  no  way  qualified  or  affected  by  the 
fiirther  feet  that  when  the  interests  of  the  company  and  of  the 
general  travelling  public  are  also  taken  into  the  account,  the 
locatkm  would  be  as  little  injurious  as  in  any  other  part  of 
the  highway:**  CimemmUi&  S,  G.  Sirtft  Rj.  C0.  v.  QimmimS' 
tiOe,  14  Ohio,  523  (1863). 

Street  cars  propelled  by  dectrictty,  and  running  akxig  land 
burdened  only  with  the  easement  of  a  public  highway,  cannot 
be  run  at  a  rate  of  speed  inccmipatible  with  the  bwfuf  and  cus- 
tomary use  of  the  highway  by  others. with  reasonable  safety. 

**The  plaintifl'  in  ermr  asserts  that  its  cars,  propelled  by 
electricity,  are  capable  of  being  run  at  greater  speed  than 
other  vehidea  m  the  higbway,and  that  the  public  convenience 
demands,  for  passengers  carried  in  such  cars,  what  b  called 
'rapid  transit,*  and  it  draws  the  mference  that  its  cars  may, 
theiefere,  be  run  at  such  speed  as  will  satisfy  thb  public 
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demand,  and  thai  other  peisons  lawfully  umg  the  highway  in 
the  customary  modes  must  govern  themselves  and  use  the 
highway  aeordingly.  ...  I  am  unable  to  subscribe  to  the 
notion,  which,  carried  to  its  logical  oondusion,  would  permit 
this  company  and  other  companies  runntng  cars  in  public 
highways,  propelled  by  electfidty,  cables,  etc,  to  run  at  any 
rate  of  speed  which  they  may  deem  a  demand,  undefined  and 
unrecognised  by  bw,  to  require.  .  .  .  There  is  no  just  ana- 
logy between  the  right  of  a  street  railway  running  such  cars 
longitudinally  along  the  highway,  and  the  tight  of  a  ndlroad 
company  running  its  trains  acroas  the  highway  at  grade.  The 
latter  acquires  by  condemnation  a  right  to  run  its  tracks  over 
the  bnds  covered  by  the  highway,  and  so  burdens  it  with  an 
additioral  easement  ...  No  grant  for  the  acquisition  and 
U!ie  of  such  additional  easement  has  been  made  to  the  street 
railways,  and  in  the  absence  of  such  grant  no  right  to  run 
can  at  excessive  rates  of  tpetd  exists.  Their  only  right  in 
this  respect  is  to  run  at  such  rate  as  will  not  interfere  with  the 
customary  use  of  the  highway  liy  others  of  the  public  with 
safety:"  Magie,  J.,  in  Ntwmrk  Puunger  Ry.  C0.  v.  BUei,  55 
N.  J.  L.  605  (1893);  27  Ad.  1067. 

The  location  and  maintenance  of  the  various  appliances  of 
the  electric  railway,  its  poles,  wires,  etc.,  raise  another  set  of 
questions ;  first,  what  are  the  special  rights  of  the  abutting 
om'ners  upon  public  streets ;  second,  do  these  structures  mater- 
ially interfere  with  such  rights. 

It  has  been  stated  that  the  rights  of  the  abutting  owner 
are :  (1)  The  right  of  access  to  and  firom,  and  over  the  land 
deitigruited  as  a  street ;  (2)  The  right  to  light,  ahr  and  pros- 
pect from  and  over  it:  DUi  v.  SeAati  Boturd,  20  Atl.  739 
(N.  J.  1S90) ;  /Mart  v.  MUwmuiff  Oty  R.  O.,  27  Wb.  194 
(1S70);  AmmemH  Bmtdk  N^ie  C#.  v.  N.  K  EUvaitd R.  C0., 

i29N.Y.25i(i«9«). 

*'  These  are  interestt  distinct  from  those  possessed  by  the 
general  public,  and  are^righti  appurtenant  to  the  lot  and  the 
improvements  thereon.  •  •  •  These  he  cannot  be  deprived  of 
without  compensation  bcittg  made  to^him:  *'  AUtrwrn  Jfy,  sCf. 
v.  Gnaufyf  26  AlL  788  (J893) ;  Si  N.  J.  E.  ^13. 
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'*  The  abutting  owner  has  not  only  the  rij^ht  of  ingress  and 
cgnss  in  the  accustomed  manner,  but  also  to  have  the  way  of 
access  to  the  upper  stories  of  his  house  kept  free  from  obstnic- 
tioiis  which  will  prevent  its  use  in  emergent  cases,  such  as  fire, 
or  which  cannot  be  quickly  displaced  without  serious  danger,** 
for  example,  an  electric  wire :  /)r/!rrfmr  Rjr,  O.  v.  Grumdy^ 
iv/m. 

The  owner  of  a  store  has  no  such  right  to  use  the  street  in 
front  thereof  by  hax-ing  dra>-s  and  wagons  with  teams 
attakched,  stand  transversely  upon  the  street  while  discharge 
io;;  goods,  as  will  entitle  him  to  recm-cr  against  a  street 
railway  company  which  has  so  constructed  its  tiack  aslo 
interfere  with  such  u$e  of  the  street :  H^hart  v.  MHumaket 
Gty  R,  €0^  jar/rw. 

Since  the  abutting  owner  t%  responsible  for  the  maintenance 
of  the  siffewalk  before  his  premises,  he  is  allowed  to  exercise 
privileges  there  which  he  may  not  exercise  dsewhere  in  the 
street,  such  as  loading  and  unloading  goods,  mantaining 
vaults,  chutes,  etc. 

And,  on  the  other  hand,  the  roadway  having  been  devoted 
to  passage  by  vehicles,  may  lawfully  be  applied  to  uses  which 
would  be  unlawful  if  exerdsed  upon  the  sidewalk,  against  the 
will  of  the  abutting  owner.  For  example,  the  erection  of 
trolley  poles  in  the  middle  of  the  street  does  not  entitle  the 
abutting  owners  to  compensation,  whatever  might  be  the  case 
if  they  were  erected  upon  the  sidewalk :  Htduy  v.  Rmfid 
TramsU  Stnti  Ry,  Co.,  47  N-  J-  H.  380  (1890). 

The  general  rule  seems  to  be  that,  **  recognizing  the  right 
of  the  legislature  and  city  authorities  to  authorize  the  butkling 
of  Rulwa)rs  upon  the  streets  of  a  city,  without  compensation  to 
property  owners,  the  necessary  and  proper  apparatus  for  mov^ 
Nig  them  must  be  allowed  to  follow  as  an  incident,  unless  there 
is  something  ilkrgal  in  its  construction  and  use:  **  LoeUuari  v. 
Omg  Strc€i  Ry,  Co,,  139  Pa.  419  (1891);  Fox,  et  mt.  v. 
CmikmiU  SHrtt  Ry,  Co^  I3  P^.  C  C.  180  (1892). 

And  the  poles  and  wires  of  the  trolley  system  come  within 
thb  description  of  necessary  and  proper  apparatus :  Hmttty  v. 
Rmfid  Tnuuk  Ry^  smpm;  Suae  v.  Mayor,  &€^  30  AtL  S3i 
4 
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(N.  J.  1894);  Tmggmi  v.  Newport  St.  Ry.  C>.,  supf.  See 
FuleUty  Trmst  C0,  v.  JMUt  Sttvet  Ry,  Co^  53  Fed.  687 
(i892)l 

So,  stringing  a  single  wire  along  a  street,  tm-enty  feet  above 
the  suiface,  cannot  be  said  to  be  any  substantial  interference 
iftith  the  far«A  easement  of  light  and  air :  Ptttn^m  Ify,  C>.  v. 
GrwMdjF.  Si  N.  J.  E.  213  (i«93)- 

Nevertheless,  '*  a  privilege  granted  to  a  corporation  of  a 
partial  use  of  the  public  highway,  which  threatens,  if  it  does 
not  encroach  on  the  property  rights  of  the  adjacent  owner, 
sliould  be  so  exercised  by  the  company  as  to  miniroixc  the 
inconvenience  and  danger  to  the  enjoyment  of  such  rights.** 
If  the  wire  can,  without  serious  impairment  of  its  usefulness, 
as  well  be  hung  in  the  middle  of  the  stnret  as  on  the  curb 
line,  it'  must  be  so  hung :  Batersam  Ry.  Cf,  v.  Gmmdy,  iir/m. 

And  the  poles  must  be  so  placed  as  not  to  interfere  with 
the  rights  of  ingress  and  egress :  Detroit  City  Rj,  C0.  v.  MiBt^ 
85  Mich.  634(1891). 

The  vigorous  dissenting  opinion  of  McGrath,  J.,  in  the 
last  named  case,  sets  forth  vividly  the  evils  attendant  upon 
the  use  of  the  trolley  system.  He  striken  at  the  root  of  the 
whole  matter  by  denying  any  distinction,  except  in  degree, 
between  hone  and  steam  railways,  and  maintains,  in  the  fiice 
of  accumulated  authority,  that  ei-en  a  hone  railway  b  an 
additional  burthen  upon  the  land,  for  which  compensatioa 
ought  to  be  made  in  proportion  to  the  damage  inflicted:  See 
also  Craig  v.  Rocluster  City  R.  Co.,  39  Barb.  494  (l86i); 
Lewis  on  Eminent  Domain,  Chap.  5,  {  124. 

In  Ckiea^  &  C  TmtiimU  Ry.  Co.  v.  Sterling  H.  &  E.  C, 
Street  Ry  Co,.  38  N.  E.  604  (1894).  the  court  intimated  seriotts 
doubts  of  the  wisdom  and  justice  of  the  established  rule  at 
to  street  railways,  but  felt  themselves  constrained  to  follow 
the  time  honored  doctrine. 

Perhaps,  so  radical  a  position  as  that  assumed  by  the  dia» 
senting  judges,  in  Detroit  City  Ry.  Co.  v.  Aiilis,  is  unAeccnaiy, 
although  thoee  opinions  are  worthy  the  most  careful  oonsid-> 
eration. 

But,  to  admit  in  iu  entirety,  the  mle  for  which  they 
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^d.  would  be  to  unsettle  long  established  rights,  and  might 
.  veil  lead  to  a  worse  state  than  the  first 

Rather,  in  the  future,  we  may  hope  for  decisions  following 
<^  the  lines  suggested  by  the  queries  of  the  principal  case; 
oting  aside  the  unserviceable  and  hitherto  unsuccessfiil 
attempt  to  define  that  variable  aiticle  the  '*  street  railway;'' 
^  declaring  that  each  case,  as  it  arises,  must  stand  upon  its 
^^^n  ^kts,  and  that  when  mmy  method  of  transportation,  no 
">*tter  what  iu  form  or  name,  is  operated  upon  a  highway,  * 
^  intcriercs  to  any  material  degree  with  the  Iqpd  rights  of 
otlier»i..«|ie  public,  the  land-owners,  or  other  railway  oom- 
P^fei   such  mterfereDoe  must  be  compensated  in  damages^ 

Samuil  DuEHsa  Matiack. 


UMITATION  OF  ACTIONS  WITH 


DEPARTMENT  OF  INSURANCE. 


KOITOK-IN-CIIISr, 

GEORGE  RICHARDS.  Esq. 

Awisted  by 

Grokgk  Whaktosi  PKPPBII,  LUTIIKR  E.  Hkwiit, 

Sasivel  Kamx  LotXHBISf. 


Hakt.   AppELijiST.   r.   The   Citizens'    Insurance  Co.  op 
PirrsiicRG,  REspfjNDE.>rr.*    Slpki^me  Coirt  of  Wisconsin. 


M'hcre  an  immtaiioe  policy  proTidct  that  no  actioD  thereon  for  the 
recovery  of  any  claim  tliall  be  wutuined,  *'  nnleia  comnicnced  within 
twelve  nontha  next  after  the/r^,"  the  time  limited  begina  to  run  from 
tile  date  of  the  fire,  and  not  from  the  time  when  the  UabiUty  ia  fixed,  and 
Uic  ri|(ht  of  action  accmea. 

Limitation  of  Actions  with    Reference  to   Insurance 
Contracts. 

The  (general  statutes  of  limititions  of  the  .several  .states 
require  or  permit  an  action  to  be  brought  on  contracts  within 
a  specified  time,  and  not  thereafter.  Variou.s  periods  are  pre- 
scribed by  the  different  law-s  for  the  bringing  of  actions  on 
different  Icinds  of  contracti^,  whether  in  writing  or  not.  The 
period,  witiiin  which  contracts  in  writing  must  be  sued  on,  is 
generally  longer  than  in  instances  of  verbal  agreements,  and.  in 
some  states,  if  the  obligation  or  undertaking  is  under  seal,  or 
is  a  bund,  the  time,  within  which  an  action  may  be  brought, 
is  even  longer  than  !n  cases  of  ordinar>'  written  contracts. 
Tlie  \'arious  statutes  of  limitation  usually  provide  that  actions 
on  written  contracts  must  be  brought  within  five  >'cars  and  on 
verbal  contracts  within  three  year*  from  the  accrual  of  the 
right  of  action.  The  period  of  limitation  prescribed  by  con- 
tracts of  insurance,  however,  b  usually  either  six  or  t«-elvc 

■Reported  in 86  Wiac.  77- 
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months  from  the  tinic  of  the  loss,  death,  accident,  etc.,  as  the 
case  may  be.  While  there  may  be  instances,  in  which  an 
insurance  company  would  bq  liable  on  an  oral  contract  entered 
into  between  the  assured  and  an  agent  of  the  company 
authorised  to  bind  it,  as  where  the  agent  agreed  with  the 
assured  that  the  company  should  be  bound  from  a  certain 
time,  the  rate,  amount,  etc..  being  agreed  upon  and  under- 
stood, but  lor  the  delay  of  the  agent  the  |)olicy  is  not  written 
and  delivered  till  after  the  loss.  Contracts  of  insurance  are 
almost  uniformly  evidenced  by  an  undertaking  in  writing.  The 
general  statute,  we  will  say,  limits  the  time  of  brin';ing  an 
actinn  on  a  written  obligation  to  five  years.  The  contract  of 
insurance,  hou-c\-er,  on  the  other  liand,  expressly  stipulates 
t  at  no  action  siiall  be  brought,  nor  recovery  had,  unless  suit 
be  iastitutcd  within  a  year,  or  six  months  from  the  tinK*  of  the 
fire,  death,  accident,  etc.,  etc.  But  the  insurance  contract  » 
supposed  in  law  to  reflect  the  identical  agreement  and  under- 
taking between  the  parties,  as  well  as  all  conditions  precedent, 
which  may  be  embodied  therein,  and  when  it  is  stipulated  in 
the  coptfKt  of  insurance  that  no  action  shall  be  brought 
except  within  twelve  months  next  after  the  loss,  no  action  can 
thereafter  be  brought,  as  a  general  rule,  notwithstanding 
the  provision  of  the  general  stitute  of  limitation  that  it  may 
be  brought  within  five  years.  The  express  contract  of  the 
parties  and  the  stipuLitions  to  which  they  agree  in  that  con- 
tract, supplants,  for  the  purposes  of  an  action  on  the  policy, 
the  general  statute  of  limitations.  From  an  early  time  in  the 
history  of  the  jurisprudence  of  this  country,  the  courts  ha^v 
adopted  and  adhered  to  this  holding  in  a  uniform  and  un« 
broken  line  of  decisions,  which  hold  the  limitation  in  the 
policy  to  a  shorter  time  than  the  general  statute,  valid  and 
binding:  Fmlinmm  v.  Arx.  Co,^  7  Gray,  61 ;  Cray  v.  Ims,  O.,  1 
Blatchf^aSo;  (XLamghlin  v.  !ms,  Co..  11  Fed.  Rep.  2S1 ; 
J/«arvv.  /«f.  t>.,  72  Iowa,  414 ;  Virginia  Fire  &  Marimi  las, 
Ca.  V.  WtiU,  83  Va.  736:  Riddl€$barg€r  v.  Ins.  C#..  7  Wall. 
.3S6:  VeUe  V.  ins.  Co.,  30  Fed.  Rep.  668  ;  Thotnpson  v.  las. 
.  Co.,  2$  Fed.  Rep.  396 ;  DwclUng  House  Ins.  Co.  v.  BroSi,  52 
Ark.  11;  Taskiry.  las.  Co.,  58  N.  H.  469;  Browa  v.  las.  Co.. 
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5  R.  I.  394 ;  Woodbniy  Savings  Batdk  v.  !ns,  Co,^  31  Conn. 
517:  Chambers  v.  Ihs,  C#.,  5 1  Conn.  17  ;  WiikimsoH  v.  Iiu.  Co.^ 
J 2  N.  Y.  499;  MarkaHts*  Mmhiai  Ins,  Co,  v.  Lacrmx,  3$ 
Tex.  34$ ;  McFturland  \\  Ims,  C#.,  6  W.  Va.  425  ;  Vugmm 
firt  &  Marint  !ns,  Co,  v.  Aikin^  82  Va.  424 ;  Smggs  v.  7nrt»- 
tttars*  Ims,  Co,^  71  Tex.  579.  Indeed,  so  uniform  and  unbend* 
ing  is  tliis  holding  of  the  courts  that,  though  the  parties  to 
whom  the  loss  may  be  payable  are  infimts  and  incapable'  of 
suing,  unless,  perhaps,  by  guardian,  proehtim  mm^  or  in  other 
representative  capacity,  thqr  will  be  bound  by  the  stipulation 
in  the  policy:  QLamghlm  v.  In$,  Co.,  11  Fed.  Rep.  280; 
^AS^  V.  fits.  Co,,  71  Tex.  579. 

And  where  it  was  stipubted  in  the  policy  that  no  action 
should  be  sustained  unless  brought  within  twelve  months,  and 
a  suit  was  commenced  within  the  twelve  months,  but  failed 
without  (ault  of  the  assured,  it  was  held,  nevertheless,  that 
another  action  could  not  be  begun  after  the  expiration  of  the 
year :  WUsom  v.  /$u,  Co,,  27  Vt.  99.  Nor  will  the  fact  that  a 
statute  of  a  sute,  which  permits  a  new  action  to  be  brought 
on  the  same  contract  at  any  time  within  a  year  after  a  non- 
suit suflcrcd  in  the  first  action,  change  tlie  rule.  Such  a  sta- 
tute existed  in  Missouri,  and  an  action  was  commenced  by  a 
policy-holder  in  that  state  in  apt  time,  but  was  dismissed  by 
the  plaintiflf  of  his  own  motion.  He  brought  a  new  action  on 
tlie  same  policy  within  a  year  after  the  voluntary  dismissal, 
and  .sought  to  excuse  the  delay  in  bringing  suit  b>'  reason  of 
this  statute.  But  it  was  held  that  the  stipulation  in  the  policy 
that  the  action  should  be  brought  not  later  than  a  year  from 
the  loss,  controlled,  and  tliat  assured  could  not  rely  on  the 
limitation  of  one  year  after  the  non-suit  within  which  to  sue : 
RUiHes^rger  v.  Hartford  Fire  !ms.  Co.,  7  Wall.  386. 

The  question  whether  the  limitation  period  shall  be  con- 
strued  to  commence  from  the  date  of  the  ftre,  death,  etc., 
strictly  speakmg,  or  whether  it  shall  be  held  to  begin  to  run 
only  after  the  accrual  of  the  cause  of  action  under  the  terms 
of  the  contract  of  insurance,  is  one  upon  which  the  courts  are 
very  much  divided.  The  following  cases  hold  that  the  limita- 
-tiott  period  <locs  not  begin  to  nm  until  a  cause  of  action  arises 
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vider  the  contract :   Mayer,  tic,  v.  imt.  Ce^  39  N.  Y.  45 ; 

Mtdkirs.  Ims.  C:,  89  N.  Y.  315 ;  Fktmufs  Fund  Ims.  C^.  v. 

^ksmfi^eb.).  56  N.  W.  R.  697 ;  SUd  V.  /jif.  a^  51  Fed. 

/IS;  Cw/irrv.  MtU,  Aeeidtni  Assm,  $7  Hun.  407;  ^«nfcr  v. 

^«.  C;^..  16  W.  Va.  65S;  N^  Sa^  v.  /«f.  a..  S  Utah, 

■35;  JAti/  V.  /MS.  Co,,  Si  Icma,  135  ;  CkmmUer  v.  /m.  {>^  31 

*inn.  85  ;  Hmj  v.  /•/.  Tif.,  77  N.  Y.  607  ;  (;/niMff  Iks.  Co. 

^.DoviM  (Neb.),  59  N.  W.  R.  698;  AfcComir/ v.  Jss'm.,  79 

^^>^  7S7 ;  «S>(vr  V.  ftu,  Co..  17  Fed.  568  ;  l^eiU  v.  /«f.  Co., 

ao  Fed.  Rep.  668;  Nartv,  Ims,  Co,.  86  Wis.  71\  /Mm  v. 

"^f.  Co.,  50  Fed.  Rep.  352 ;  EMs  v.  CMwir  /M^  Im.  Co., 

^  Iowa.  507  ;  MUUryt,  Ims.  Co.,  70  Iowa.  704;  Smm  Mmttmi 

^^»-  Co.  V.  /ww,  54  Ark.  376. 

The  following  very  respecUble  list  of  authorities  hold,  with 

*^Uch  sound  reasoning  and  good  logic,  that  the  limitatioa 

^^^^ins  to  run  from  the  time  stated  m  the  policy,  and  not  from 

^^^  time  of  the  accrual  of  the  cause  of  action :  Vb^imm  FiH& 

^^^mrime  Ims.  Co.  v.  Weils,  83  Va.  736;  Gkiow.  Ims.  Co.,6l 

^i».  $32;  Romck  v.  AT.  K  &  E.  Ims.  Co..  30  N.  Y.  $46; 

'^^^ty  V.  Ims.  Co..  30  N.  Y.  136 ;  McEiroy  v.  Ims.  Co.,  48  Kan. 

^^C)^;  StaU  Ims.  Co.  v.  Sl^eis,  48  Kan.  30$  ;  Jokmsom  v.  Ims.. 

^^^,  91    111.  92 ;   Fmllmam  v.  Ims.  Co..  7  Gray  (Mass.).  61 ; 

^*-*wv//npy  Ims.  Co.  v.  Ims.  Co..  1   N.  D.  151 ;  Cmy,  Reer.  v. 

^^.  Co.,  I  Blatchf.  280 ;  Mtesmtom  v.  fms.  Co.  (Wash.).  27  Pte. 

^^p.  7f\'Grigsfy  V.  Ims,  Co.,  40  Mo.  App.  276;  lyUimmu 

•*  ml.  V.  Ims.  Co..  27  Vt  99;  Lemta  v.  /».  Co.,  96  Mich.  445  ; 

-At.  ifT  /«.  ^^.  V.  Pkotmix  0.  &  C.  Co..  31  Pa.  448  ;  FmrmurT 

^/W/.  Ims.  Co.  V.  Barr.  94  Pa.  345  ;  5^^  v.  Pktemix  Ims.  Co., 

^7  Fed.  Repu  863 ;  Wmymesboro Ftre Ims,  Co.  v.  Commur,^  P^ 

M4:  OkmiArrr  v.  Ims.  Co.,  51  Conn.  17;  McForUmd  v.  ^. 

O^  ^ £,  jUtiJemi  Assm.  (Wyo.).  38  P^  Rep.  347:  Ao^  v. 

HV^MlMirjv  /fff.  Cl^.,  47  Hun.  I ;  Tkomt^som  v.  Pktemix  Ims.  Co.^ 

as  FedL  Rep.  296;  Gorido  v.  Ims.  Co.,  8  Pac  Rep.  512; 

Tmsktr  v.  Arntav  /«r.  Co.,  $8  N.  H.  496.    The  courts  of  New 

York  have  not  been  at  all  unilcym  m  their  own  <ieciiions  on 

the  questioa.    They  seem  to  have  in  some  cases  adapted  a 

drained  comtruction  of  the  particular  wording  of  policim  to 

justify  Chte  contrary  decisions.    The  case  of  Cooper  v.  U.  & 
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JAr/.  Bern,  Assn.,  132  N.  Y.  334.  decided  in  1892,  m-as  an' 
action  on  an  accident  policy  which  undertook  to  pay  the 
beneficiary  in  the  policy  a  certain  num  in  case  of  injury  to  the 
pvmon.  and  in  case  of  death  of  the  assured,  the  Association 
was  to  pay  a  specified  sum  to  his  wife.  The  policy  provided 
that  no  suit  should  be  commenced  unless  within  one  year  next 
after  the  injur)*.  It  was  held  that  the  widow,  who  was  only 
entitled  to  maintain  an  action  in  case  of  the  death  of  the 
assured,  could  maintain  it  on  the  policy  ft>r  the  death  within 
one  year  from  the  time  the  assured  died,  though  such  period 
be  more  than  a  >%ar  from  the  happening  of  the  injury  which 
caused  death.  This  rulini;  is  reasonable,  ho«i'e\'er  The 
policy  proi-ided  that  if  assured  should  die  in  90  days  that  the 
wife  should  recover.  Tlie  assured,  under  the  policy,  was 
also  entitled  to  certain  indemnity  whether  the  accident  proved 
fatal  or  not.  The  wife  was  only  entitled  to  indemnity  in  the 
ex-cnt  it  did.  Thus  there  H*ere  two  beneficiaries  under  the 
same  polic>'.  The  assured  himself  was  entitled  to  indemnity 
from  the  moment  he  was  injured ;  the  wife  not  till  his  death. 
The  wife  could  not  proceed  to  furnish  proofs  of  loss  under  the 
policy  until  the  death  of  the  husband.  The  husband  could, 
howc\*er.  just  as  soon  as  injured.  The  fundamental  rights  of 
the  two  beneficiaries  in  the  policy  are.  by  its  terms,  and  the 
possible  results  of  the  accident,  placed  at  divergent  times. 
In  the  case  of  Sietn  v.  Ims.  C#.,  89  N.  Y.  315,  the  policy 
required  actions  to  be  brought  within  twelve  months  after 
the  '*  loss  or  damage  shall  accrue.*'  This  clause  in  a  policy 
would  doubtless  justify  the  decision  that  the  action  could  be 
commenced  %rithin  one  >*ear  after  the  accrual  of  the  cause  of 
action,  as  all  pro\isions  in  a  policy  which  are  of  doubtful 
construction  are  coastnied  strictly  toward  the  insurer,  and 
liberally  in  favor  of  the  assured :  WtU  v.  Ins,  Co,,  30  Fed. 
Rep.  668 ;  Bradley  v.  ins,  C0..  28  Mo.  App.  7 ;  JArjwr,  rie. 
V.  fns.  C^.,  39  N.  Y.  35  ;  Grant  v.  Ins.  C0,,  $  Ind.  23 ;  Snn 
Mntnai  Ins,  Co,  v.  Janes^  54  Ark.  376.  And  the  policies 
sued  on  in  the  cases  of  Major  v.  Ins,  Co\  39  N.  Y.  45  and 
liar  v.  Ins,  Co,.  J  J  N.  Y.  235,  contained  a  clause  similar 
to  the  one  considered  in  Sictn  v.  Ins.  Co.^  snfrm.    Besides 
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the  court  seems,  in  this  latest  case  on  the  subject,  to  approiv 
the  case  of  King  y.  /«f.  r#,  47  Hun  1,  which  holds  that  the 
limitation  begins  to  run  from  the  time  of  the  loss.    In  the 
case  of  Mather  v.  ins.  Ca.^  89  N.  Y.  315,  the  court  held, 
disapproving  the  cases  ^  Jotmsom  v.  /w..  T^.,  91   III.  95  and 
Fm/inum  v.  Ims.  O..  7  Gray  (Mass.).  61,  that  the  limhation 
began  to  run,  not  from  the  time  of  the  loss,  but  from  the 
accrual  of  the  action.    Thus  it  would  seem  at  least  a  little 
diflicult  to  reconcile  all  the  New  York  decisions  on  thU  point. 
In  Hmf  V.  Ims,  Co.,  i«r/r»,  the  poUcy  provided  that  no  action 
should  be  maintained  unless  within  a  stipulated  time  from  the 
"loss.**    The  court  seems  to  play  upon  this  word,  and  finally 
con.<tnics  the  policy  to  mean  that  it  shall  be  sued  on  not  later 
than  a  certain  time  from  the  accrual  of  the  cause  of  action 
thereunder,  instead  of  from  the  loss,  as  the  policy  plainly 
says  in  unambiguous  and  simi:>le  bnguage.  .  The  supreme 
court  of  Arkansas  has  adopted  thb  construction,  following  the 
New  York  court    The  case  of /rAjkmiv  v.  Ims,  Co,,  smpra, 
though  assailed  by  the  New  York  court,  has  been  expressly 
approved  in  the  kite  cases  of  McEJbroy  v.  Ims,  Co,,  4S  Kan.  200; 
McRurland  v.  Ry,  0,&E,  Ate,  Assn.  (W>'o.),  3S  Fsc.  Rep. 
347  ;  Vurgimm  Fur  &  J/.  /«/.  Co.  v.  WW/*.  83  Va.  736,  and 
is  in  harmony  with  the  case  of  RUdUsbarger  v.  Ims.  Co,^ 
7  \ValL  386,  and  the  many  other  cases  herdn  cited  as  sustain- 
ing the  proposition  that  the  limitation  begins  to  run  from  the 
time  the  policy  says  instead  of  the  accrual  of  the  action.     In 
the  case  of  Thompson  v.  Ins.  Co.,  2$  Fed.  Rep.  296,  the  court 
held  that  the  limitation  began  to  run  from  the  date  of  the  fire, 
unless  the  assured  was  prevented  in  some  way  by  the  insurer 
from  bringing  the  action  in  apt  time.    The  case  wem  to  the 
Supreme  Court  of  tlie  United  States  where  it  was  held  that  the 
failure  to  bring  the  action  within  the  time  limited  would  excuse 
the  failure  to  bring  it  sooner,  if  the  insurer  led  assured  to 
believe  the  claim  would  be  paid  without  suit :  Tkam/son  v. 
Ins.  Co.,  136  U.  S.  287.    On  remandmg  the  case  by  the 
United  States  Supreme  Court,  it  was  agsin  tried  in  the  Circuit 
Court    That  court  again  adhered  to  its  former  ruling  thatthe 
I  period  began  to  run  from  the  date  of  the  fire.    It 
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hdd  further,  that  the  insurer  had  not  mdiiccd  the  atsiured  not 
to  Hue  cxcqH  ibr  five  months  of  the  twelve  provided  in  the 
policy  within  which  to  sue,  and  the  court  held  this  seven 
monihs  left  ample  time  in  which  to  sue,  and  that  the  assured 
did  not  commence  hi.H  action  in  time,  it  ha\'ing  been  more  than 
the  twelve  months  after  the  fire.  This  lasit  decision  was 
reversixl  b}*  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
the  court  holding;  that  a  delay  in  suing  on  the  contract  <if  insur- 
ance  for  more  than  a  year,  which  was  superinduced  by  the 
rqire^entitions  of  the  asents  of  the  company  that  the  claim 
would  be  settled  without  a  resort  to  the  courts,  was  excusable 
when  caused  by  such  representations :  Siwi  v.  /«.  r#.,  5 1 
Fed.  Rep.  715. 

The  Supreme  Court  of  Nebraska,  with  the  Supivme  Court 
of  Arkansas,  and  perhaps  some  other  courts,  seems  to  take 
tlie  position  that  all  the  six  or  tweU'e  months,  as  the  case 
may  be,  may  be  taken  up  in  making  proofs  of  loss  and  com- 
plying with  the  conditions  precedent  conuined  in  the  policy. 
But  if  the  assured  can  coasume  a  whole  year  in  preparing 
proofii  of  loss  which,  according  to  the  stipulation  in  the  policy, 
must  be  furnished  within  sixty  days,  and  which  stipulation  all 
courts  hold  and  agree  to  be  a  condition  precedent  to  any 
reco\*ery  at  all,  when  made  such  by  the  policy,  why  can  he 
not  consume  more  than  a  year,  or  two  years,  or  three,  or  an 
indefinite  time?  Yet  he  unquestionably  must  furnish  these 
proofs  as  required  by  the  pglicy,  in  manner  and  form  laid 
down  by  the  insurance  contract  itself,  or  lie  must  be  forever 
and  all  time  barred  from  maintaining  any  action  thereon: 
S&u^in  V.  /«r.  €0^  36  Minn.  433;  Shmfont  v.  /w.  r#.,  51^ 
Minn.  239 ;  GmiU  v.  ins,  C#.,  90  Mich.  302,  affirmed  on 
rehearing.  Id.  308 ;  SieHv,  Ins.  C#.,  93  Mich.  81,  and  many 
other  cases  that  might  be  mentkNied. 

It  is  difficult  to  see  how  the  courts  can  call  the  time  of  the 
loss  mentioned  in  the  policy  the  time  of  the  accrual  of  the 
cause  of  actkm  thereon.  Surely,  if  the  parties  had  intended 
so  simple  and  commonplace  a  word  as  loss  to  mean  the  time 
of  accrual  of  a  cause  of  actkm,  they  woukl  have  embodied  the 
latter  term  \n  the  contract,  instead  of  the  simple  word  '*  lost/' 
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vUch  has  a  plain,  popular,  conunonplace  and  unambiguous 
OManing,  and  is  nomhere  defined  b>'  any  of  the  standard  lexi- 
cographers to  mean  the  accrual  of  a  cause  of  action.  But  it 
is  argued  by  some  of  the  courts  that  all  tlie  pixnisions  of  the 
polic>'  must  be  taken  together,  and  the  policy  construed  as  a 
whole.  But,  taking  this  horo  of  the  dilemma  places  such  an 
argument  in  no  better  atttiudc.  Suppose  a  policy  provides 
that  the  action  shall  not  be  brought  till  saxt>'  days  after  the 
fire,  and  not  later  than  one  >'ear  therefrom.  Construing  theie 
provisions  together,  the  suit  must  not  be  brought  sooner  than 
the  sixty  da>-s,  nor  later  than  the  tweK-e  months,  or,  in  other 
words,  must  be  brought  within  the  ten  months  that  elapses 
after  the  Aimishing  of  the  proofs  and  before  the  expiration  <if 
the  >*ear.  There  is  nothing  unreasonable-  in  such  a  require- 
ment. A  clause  limiting  the  time  within  which  to  bring  the 
action  to  six  months  has  nc\'er  been  held  unreasonable,  and 
has  often  been  held  \'alid,  though  tlie  assured  must  furnish 
the  proofs  of  loss  within  sixty  days  after  the  fire.  A  number 
of  cases  to  thb  eflect  may  be  found  in  the  authorities  cited  to 
sustain  the  limitation  in  its  strict  and  plain  terms. 

In  the  case  %A  Johnson  v.  /«f.  ^.,  Mr/m,  the  Supreme  Court 
of  Illinois,  with  much  good  sense  and  sound  reascm  in  discuss- 
ing the  question  of  the  time  of  the  occurring  of  the  loss,  say: 
-"Wlien  did  the  loss  occur?  Manilcstly  at  the  time  the  fire 
destroyed  the  property.  In  what  consisted  the  loss  ?  Ob- 
viously in  the  destruction  of  the  building  b}*  fire.  We  are 
wholly  unable  to  perceive  that  language  could  have  been  used 
that  could  have  rendered  the  meaning  plainer.**  .  In  Bnuiley  v. 
Ims.  Cf.,  28  Mo.  App.  7,  the  coiirt  say:  "When  did  the 
loss  occur?  Certainly,  on  the  day,  at  the  instant,  when  the 
property  was  destroyed  b>'  fire.  The  term  employed  in  the 
contract  is  apt  and  unambiguous.**  The  policy  in  the  case 
provided  that  no  action  should  be  brought  on  the  policy 
unless  within  six  months  next  after  the  loss  should  occur. 
The  Sapreme  Court  of  Connecticut  discussed  the  same 
qucstioa  where  a  policy  was  sued  on,  containing  the  provision 
that  an  action  should  be  brought  to  recover  thereon  within 
"twehv  months  next  after  any  loss  or  damage  shall  occur." 
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The  court,  in  pasning  upon  this  clause  oT  the  polic>',  sa}- : 
"This  limitation  h  lawful  and  reasonable.  In  words  of 
common  use  and  plain  meaning;,  an  e\Tnt  is  relerred  to  as  a 
starting  point,  that  is,  the  destruction  or  injur)'  to  plaintifTs. 
property  by  fire.  It  is  certain  they  intended  to  surrender  a 
vcr>'  lar{^  portion  of  the  time  allowed  them  by  law ;  and  there 
is  nothing;  cither  in  the  structure  or  tlie  subject  matter  of  the 
contract  indicating  thdr  unwillingness  to  make  the  day  of  that 
occurrence  the  point  of  departure,  and  to  agree  that  the  period 
of  twcU-e  months  therefrom  should  cover  the  making  of  the 
profifn,  the  ftixty  days  n(  grace  to  the  defendant  and  the  insti- 
tution of  the  suit.  The  contract  keeps  the  day  upon  which  a 
fire  occurs  entirely  distinct  from  the  day  upon  which  the  ri^ht 
to  sue  for  indemnity  accrues.  Kach  is  described  in  plain  and 
a|)propriatc  language.  We  find  no  reason  for  the  assumption 
that  when  tlic  first  is  mentioned  the  last  is  intended,  and  it  is  not 
for  us,  by  construction,  to  give  the  plaintifls  what  they  (ailed  to 
secure  by  agreement:*'  Chambers  v.  Ims,  Co,,  51  Conn.  17. 
And  the  Supreme  Court  of  Virginia,  in  considering  an  action  on 
a  ixtlicy  which  stipulated  that  '*  No  suit  or  action  shall  be 
maintained  in  any  court  upon  this  policy  unless  the  same  be 
instituted  within  six  months  next  succeeding  the  day  upon 
which  the  loss  or  damage  is  alleged  to  haxx  taken  place,*' 
among  other  things,  said:  "it  is  undeniable  that  a  policy 
must  be  construed  with  reference  to  all  its  provisions  like  any 
other  contract  And  it  may  not  be  gainsaid  that  the  condi- 
tion of  a  policy  should  be  construed,  if  possible,  so  as  not  to 
defeat  the  claim  of  the  assured,  which,  in  ejecting  the  insur- 
ance, it  was  his  purpose  to  secure.  But  there  is  no  sounder 
rule  of  construction  than  that  when  the  terms  and  stipulations 
of  a  contract  arc  plain  and  clear,  «ire  are  bound  to  adhere  to 
the  terms,  as  the  only  authentic  expression  of  the  intention  of 
the  parties.  None  would  be  rash  enough  to  claim  that  there 
is  obscurity  or  ambiguity  in  the  language  in  which  is  expressed 
the  prohibition  to  institute  an  action  upon  this  policy  after  aix 
months  next  succeeding  the  time  when  the  loss  b  alleged  to 
have  taken  place.  The  position  it  that  the  sixty  days  in 
which  the  company  is  entitled  to  dehiy  the  payment  of  the 
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loss  incurred  by  the  fire  should  be  eliminated  from  the  six 
months.  Had  such  been  the  intention  of  the  parties,  how 
easy  it  would  have  been  so  as  to  have  expressed  that  inten- 
tion. But  there  is  nothing  in  the  policy,  which  is  clear  and 
unambiguous  in  its  terms,  to  indicate  any  such  intention :  ** 
ya.  Fin  6r  J/.  Ims,  Ca,  v.  IfV/Zj,  83  Va.  736.  The  concluf^ions 
of  these  courts  evince  sound  reason,  common  sense  and  good 
logic  and  are  in  harmony  with  the  best  considered  cau<ies  and 
tlic  clear  weight  of  authorit>'.  The  loss  of  the  property  is 
that  which  is  insured  against,  not  the  production  of  the  proofs 
of  that  loss.  The  insurer  is  not,  in  !a\v,  supposed  to  losie  any* 
thing.  The  loss  to  the  assured  by  reason  of  the  fire  is  tlie 
loss  in  every  proper  sense.  The  insurer  for  a  valuable  consi- 
deration  undertakes  to  pay  the  assured  the  loss  b>'  fire  sus- 
tained. It  is  in  a  sense  a  guamntor,  and  binds  itself  to  indem- 
nify the  assured  against  loss.  The  contract  of  insurance,  tlie 
pa>'ment  of  the  premium,  and  the  loss  b>'  fire,  or  the  accident, 
etc.,  are  the  fundamental  elements  of  liabib'ty.  The  fiimish- 
ing  the  prools  of  loss  is  only  an  initial  step  to  be  taken  look- 
ing to  an  action.  This  can  and  muHt  be  done  in  a  certain  time. 
And  if,  after  the  prools  of  loss  arc  furnished,  and  tiie  other 
conditions  precedent  of  the  polic>'  arc  ccmiplted  with  on  tlie 
part  of  the  assured,  and  there  remains  a  reasonable  time  before 
the  expiration  of  the  stipulated  limiution  period  in  tlie  pilicy 
for  bringing  the  action,  the  assured  will  be  required  to  take 
ad\-antage  <if  that  opportunity,  or  his  claim  must  be  adjudged 
foretxr  barred.  No  court,  certainly,  would  clo:«  its  ^hvt^  to 
the  litigant  who  has  been  as  diligent  as  a  reaitonable  person 
could  be  required  to  be  in  complying  with  conditions  prece- 
dent in  his  polic}',  and,  in  spite  of  this  due  diligence,  the  limi- 
tation clause  has  elapsed.  In  cases  of  this  kind  the  courts 
wooM  not  hesitale  to  hold  that,  the  assured  having  docM;  all 
that  could  have  been  required  of  him  and  used  proper  dili- 
gence to  get  hu  claim  in  apt  condition  for  a  suit,  will  be  cn- 
titkd  to  maintain  it,  and  again^it  such  a  suitor,  the  doors  of 
justice  never  should  be  dosed.  In  harmony  with  this  princt- 
|>le,  it  has  been  held  that  where  the  hut  day  of  the  limiution 
PRKribed  fay  the  cootfact  fiOls  ofei  Sunday,  the  assured  wOl  be 
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permitted  to  maintain  his  action  if  begun  on  the  Monday  fol- 
lowing: Owcfi  \\  HdUford  !us,  Co,^  87  Ky.  571.  See,  also,. 
EiimoHsam  v.  Wragg,  104  Pa.  y>i\  L,  R.  &  Ff.  5.  ^.  v. 
Dvan,  43  Ark.  $29. 

Sometimes  it  is  not  an  easy  matter  to  ascertain  with  pre-> 
cision.  the  exact  time  when  the  cause  of  action  under  an  in- 
surance contract  accrues.  This  inquiry  may  be  of  much 
importance,  too.  in  thoM:  jurisdictions  where  it  \s  held  that  the 
limiution  period  does  not  begin  to  run  until  the  cause  of  action 
first  accrues.  To  avoid  any  doubt  or  difficulty,  the  prudent 
practitioner  will  bring  his  actions  in  seasonable  time ;  but  this 
is  not  always  done,  and  it  then  is  necessary  often  to  stretch 
the  terms  of  the  policy  all  they  will  admit,  in  order  to  show 
a  rt;:ht  to  come  into  court  at  all.  Thus,  where  the  insurer 
flatly  denies  any  liability  whatever,  and  unconditionally  re- 
fuses to  pay  the  loss  alleged  to  have  been  sustained,  this  will 
place  the  company  and  the  assured  at  arms  length,  as  it  were, 
and  the  cause  of  action,  if  n-ell  founded  in  fact,  viill  become 
mature  at  once.  The  limitation  period  will  then  be  set  in 
motion,  and  it  becomes  the  duty  of  the  insured  to  proceed  at 
once  with  his  action.  After  such  renunciation  b>'  the  company 
of  any  liability,  lie  cannot  then  watt  and  make  his  proofii  of 
loss  at  any  time  within  the  sixt>'  diys.  because  these  arc  dis- 
pensed with  b>'  reason  of  the  j^cncral  denial  of  liability.  Upon 
such  general  repudiation  vS  any  liability  by  the  insurer,  the 
right  of  action  is  complete,  and  the  period  of  limiutinn  begins 
to  run :  MMifvrd  Fire  /w.  C>.  v.  Jatn  (Tex.).  25  S.  W.  R. 
685  ;  AlUgre  v.  /w.  Co,.  6  H.  &  j.  408  ;  Tn/ioe  v.  Menan^ 
F.  /MS,  Co,,  9  How.  390 ;  Dattiker  v.  Gmmd  Lodgt  A,  O,  U, 
\V.  (Uuh.),  37  P^.  R.  245  ;  LastHsky  v.  Supreme  Lodge 
Kigkis  of  Homar,  3 1  Fed.  R.  592 ;  Knickerhoeker  Lfe  ims,  Co, 
V.  Ptmdletom,  112  U.  S.  696;  CotttinemMl  ins,  Co,  v.  Chew. 
(Ind.),  38  N.  E.  R.  417;  German  Ins,  Co,  -v.  Frederiek,  58 
Fed.  R.  144:  Vemkirk  v.  Ims,  Co.,  79  Wis.  627 ;  Flfxmx  Ins, 
Co,  V.  Boftkeider,  32  Neb.  490 ;  German  Ins,  Co,  v.  Gihon,  5^ 
Ark.  494;  Calfftrma  Ins,  Co,  v.  Graeie,  15  Colo.  70;  Pkmmx 
Ins.  Co.  V.  Weeks.  4$  Kan.  751 ;  Sieamskip  Samama  v.  Umii^ 
S5  Fed.  R.  663 ;  Hakn  v.  Ins,  Co,,  23  Ore.  576 ;  Stn^ge  v. 
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Atf.  C0.,  13  Mont  458;  Shemm^m  v.  Ims.  C^^Zi  Wb.  507  ; 
5^//v.  ims.  C0.,  57  S.  C.  417;  ZMm/v.  /«.  C0,,  39  S  C. 
560;  IfUtf  V.  Ims.  Co.,  23  Atl.  R.  991 ;  Ltbawm  Mmi.  Ins.  v. 
M,  113  P^  149;  Yomng  v.  ins.  Co.,  92  Mich.  68;  Easi 
Texas  Fur  ins.  Co.  v.  Brown,  83  Tex.  631 ;  Ameriemn  Cemrmi 
ins.  Cm.  V.  Sweester,  116  Ind  370;  Ningnrm  ins.  Co,  v.  Zrr. 
73  Tex.  641;  r«Mi.  Union  ins.  Co.  v.  Scammon,  13  N.  E. 
334;  Knnsns  PtoiocOve  Union  v.  H^l»iy,  14  P^.  R.'375  ; 
Unseii  V.  ins.  Co.,  33  Fed.  R.  443 ;  i%oenix  ins.  Co.  v.  Spifn, 
8;  Ky.  385 :  Germmn  ins.  Co.  v.  Cneck,  130  111.  345  ;  Smm 
Mint,  ims.  Co.  v.  Mntiingijt,  77  Tex.  163.  The  courts  have 
untffNTnly  held  that  the  requirements  of  proofs  of  loss ;  to 
submit  to  arbitration;  to  furnish  certificate  of  a  magistrate  or 
officer :  and,  in  short,  that  any  or  all  the  conditions  precedent 
preicribed  in  the  policy,  are  for  its  advantage;  and,  if  it 
chooses  to  <lo  so,  it  may  waive  tliem  or  any  of  them.  When 
they  arc  so  waived,  they  become,  lor  all  purposes  of  the 
bringing  <if  an  action  after  the  waiver,  just  as  though  they  had 
never  been  incorporated  into  the  contract  of  insurance: 
Goodcm  V.  Amnskeng  Fire  ins.  Co.,  30  N.  H.  73 ;  McFnrimnds. 
ins.  Co.^  6  W.  Va.  43$;  Mickexs.  ins.  Co.,  35  Iowa,  174; 
Veiie  V.  ins.  Co^  39  low.*,  9;  Ctorgin  Home  ins.  Co.  v.  Aiiw* 
mtrs,  38  Gratt.  88 ;  Cnns  v.  ins.  Co.,  43  Wb.  108;  Fmnkiim 
Ftrt  ims.  Co.  v.  Ckico^o  ice  Co.,  36  M.d.  I03 ;  Gmnt  v.  ins, 
Co.,  5  Ind.  33;  ConFsin  v.  ins.  Co.,  46  hi.  333;  J4eFmr' 
inmdv.  ins.  Co.,  134  P^.  590;  iCeenan  v.  ins.  Co.,  13  Iowa, 
136;  Hnrtford  Fire  ins.  Co,  v.  iknenport,  37  Mich.  609; 
Jtmmings  v.  ins.  Co.,  148  Mass.  61 ;  Si.  Pimd  F.  &  J4.  ins.  Co. 
V.  McGregor,  63  Tex.  399 ;  Momu  ims.  &  B.  Co.  v.  Mejrer,  93 
III.  371 ;  Continentni  ins.  Co.  v.  Chew  (Ind.),  38  N.  £.  R.  417 ; 
Hekienrtick  v.  ims.  Co.  (Ore.),  37  P^.  R.  64 ;  J4erckmnis  ins. 
C#.  V.  GiUs,  39  Atl.  485  ;  Western  Home  ins.  Co.  v  mekmrd- 
mm  (Neb.),  58  N.  W.  R.  597 ;  Trippe  v.  /Vvr.  Fund.  Soe., 
140  N.  Y.  33 ;  £nos  v.  ims.  Co.-  (S.  D.),  57  N.  W.  R..  919; 
VrrgermU^.ims.  Cf..  86  Wis.  435 ;  ^Imwj  v. /w.  C^.,  88  CaL 
300;  Brmntergy.  ins.  Co„  45  Minn,  318;  Mtrefy  y.  ins.  Co., 
BS  Ukk.  310;  HUmtv.  ims.  Co..  153  Mass.  335;  ComUmem- 
$mt  ins.  Ck  v.  H^Usom.  45  Kan.  350;  Gewem  v.  ins.  Co.,  84 


64  UMITATIOK  OP  ACTIONS  WITH 

Iowa.  135;  IVtifJIiv,  /ms,  C0.,  12  Mont  474:  Carpemtrr  v. 
Itu,  Co,,  135  N.  Y.  298:  Siar  U.  L  Co.  v.  Fimuy,  3$  Neb. 
214;  Fisktr  V.  /«.  Co,,  33  Fed  R.  $44:  Travelltrs  /«f.  Co,  v. 
Harvejt,  5  S.  £.  R.  553;  ComiiuiUai  Lfe  Ins,  Co.  v.  Rogers^ 
19  111.  474,  and  many  other  cases. 

But  the  courts  will  not  construe  e\'ery  suggestion  that  the 
company  may  make  to  the  assured  to  be  an  unqualified  waiver 
of  all  the  conditions  precedent.  For  instance,  it  may  be 
objected  by  the  insurers  that  the  proofs  of  loss  have  not  been 
furnished  in  apt  time ;  that  they  are  not  sworn  to  as  required ; 
that  there  is  no  certificate  of  the  nearest  magistrate  as  to  the 
\o*s ;  that  immediate  notice  of  loss  vt'as  not  given  as  required ; 
that  there  was  fraud  in  procuring  the  insurance ;  that  there 
were  (aUe  answers  to  questions  in  the  application  upon  which 
the  insurance  was  based.  An  objection  of  this  kind  would 
doubtless  be  a  waiver  of  any  other  similar  defence  nut  speci- 
fied. But  any  number  of  such  objections  could  not  be  held 
to  be  a  waK'cr  of  the  clause  requiring  suit  to  be  brought 
within  a  year,  because  there  would  be  nothing  in  such  objec- 
tions leading  to  the  assured  to  believe  that  such  a  stipulation 
would  not  be  insisted  upon,  and  fen-  the  further  reason  that  in 
tlic  vcr>'  nature  of  things,  this  limitation  stipulation  would  not 
be  waixvd  unless  the  assured  at  the  trial  fiiilcd  to  set  it  up  as  a 
defense.  It  has  until  the  time  of  trial  to  plead  this  in  bar. 
Every  one  of  these  objections  could  be  made  before  the  time 
of  bringing  suit  expired.  But  such  objections  would  doubtless 
waitx:  a  stipulation  that  the  proofs  of  loss  were  not  furnished 
within  the  time  specified,  or  that  'the}'  were  not  full  and  com- 
piete,  or  that  there  had  been  no  arbitration,  etc.  Generally, 
the  roqiiirements  to  submit  more  perfect  proofs  of  loss,  or 
some  other  objection  to  the  non-compliance  with  a. condition 
precedent  to  a  right  to  sue,  could  in  no  way  afiect  the  right  of 
the  insurer  to  set  up  the  limitation  period,  or  (alse  swearing,  or 
fraud  in  procuring  the  insurance,  or  any  breach  of  the  war- 
raiUics  in  the  application  or  polic>'.  These  go  to  the  found- 
ation of  the  action.  They  are  matters  of  defence  that  will 
not  be  considered  waived  unless  it  clearly  appear  from  tlie 
(acts  that  the  company  has  done  or  omitted  some  act  which 
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nay  have  induced  assured,  acting  with  reasonable  prudence, 
to  have  relied  on  the  assumption  that  the  company  would  not 
plead  or  set  up  such  defence.  And  if  the  conduct  of  the 
company  in  connection  with  a  loss  under  its  polic>*  be  such 
as  to  justify  any  one  of  ordinar}'  intelligence  in  believing  that 
the  claim  will  be  settled  without  a  suit,  and,  rel>4ng  on  this 
represenution,  the  assured  defers  bringing  his  action  until 
after  the  period  of  limitation  expires,  the  action  may  ne%'erthe> 
less  be  maintained  «i-ithtn  a  reasonable  time  thereafter:  St. 
Pemi  Firt  &  M,  Ihs.  O.  v.  McGregor,  63  Tex.  399. 

In  Home  Ihs,  &  BanktHg  Co.  v.  Mcjnr,  93  111.  271,  suit  was 
brought  on  a  policy  within  the  time  prescribed.    The  company 
after  the  action  was  begun  promised  repeatedly  to  pay  the  loss, 
insisting  that  there  was  no  need  to  resort  to  the  courts  to 
enforce  collection.    The  suit  was  pending  for  about  two  >'cars, 
and  finally  di-^missed  for  want  of  prosecution.     Like  promises 
were  made  by  the  company  after  the  suit  had  been  dismuiited 
for  want  of  prosecution.    An  action  H-as  subsequently  brought 
on  the  same  policy,  and  it  was  held  that  the  promises  and 
assurances  of  the  company  tliat  the  claim   would  be  paid 
without  suit  were  a  sufficient  excuse,  not  only  for  the  fiiilure  to 
proMCute  the  first  action,  but  for  not  bringing  the  last  within 
the  limitation  period  as  well.     But  the  mere  fact  that  there  may 
be  negotiations  carried  on  between  the  parties  looking  to  a  set- 
tlement ik-ill  not  toll  the  limitation  period  stipulated  in  the  con- 
tract of  insurance,  unless  there  be  an  express  agreement  that 
the  limitation  be  suspended  pending  the  negotiation:  Goodtn 
V.  Ihs,  6>.,  20  N.  H.  73;  McFaHmnd  v.  Ims,  Co,,  6  W.  Va.  425. 
But  any  holding  out  by  the  company  that  would  naturally 
and  reasonably  lead  the  assured  to  defer  his  action  will  estop 
and  preclude  the  company  from  setting  up  any  defense  that  it 
may  have  inveigled  the  assured  into  losing  by  reason  of  such 
inducements :  DweltiHg  House  Ins,  Co,  v.  Brodu,  52  Ark.  1 1 ; 
Bisk  v.  Hmokeye  1ms,  Co,.  69  Iowa,  184 ;  MiUfr  v.  /us,  Co,^ 
70  Iowa,  704 ;  Eggieston  v.  Ems,  Co,,  65  Iowa,  308 ;  Moore  v. 
fm,  Co^64  N.  H.  140;  Ames  v.  /hs,  Co,,  14  N.  Y.  253;  JUpier 
V.  /MS,  Co„  30  N.Y.  136;  Tkom/isom  v.  fms.  Co,,  136  U.  S.  287. 
This  prindple  it  unquestionably  right    The  hw  requires 
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good  faith  and  (air  dealing  on  the  part  of  both  the  assured 
and  the  insurer  as  well.  It  would  be  contrary  to  equity  and 
good  con<tcicncc,  as  uxll  as  manifestly  unjust,  to  permit  the 
insurance  company  to  profit  b>'  its  own  unfair  acts  and  conduct, 
which  have  resulted  in  the  injury  of  iu  advcrsmry  whom  it  hat 
thut  made  its  confiding  victim. 

In  a  case  where  the  company  was  notified  of  a  loss,  and  it 
replied  that  the  matter  was  in  the  hands  of  its  state  agent,  and 
advi.«cd  the  assured  to  be  patient,  it  was  hdd  that  this  was  no 
waiver  of  the  condition  requiring  proofs  of  loss  to  be  furnished 
within  a  certain  time.  And  though  such  letter  be  written 
before  the  proofs  are  furnished,  yet  the  cause  of  action  on  the 
policy  H-ill  not  accrue  until  this  condition  be  complied  with : 
<HTmaM  /MS.  Cc.  V.  Dtnns  (Neb).  59  N.  \V.  R.  698. 

Again,  where  a  loss  occurred,  and  assured  was  advised  by 
the  company  that  an  adjuster  would  be  on  hand  at  a  certain 
lime,  and  for  assured  to  get  his  appraiser  ready.  This  was 
held  not  to  obviate  the  necessity  of  proofs  of  loss :  Harrison 
V.  /«/.  C0.,  59  Fed.  Rep.  732.  Likewise,  a  letter  acknowl- 
edging rccdpt  of  a  notice  of  lo.ss,  and  stating  tliat  the  claim  of 
the  assured  would  receive  prompt  attention,  docs  not  waive 
the  requirement  that  proofs  of  loss  be  first  furnished  before  com- 
mencing suit :  KitkwMti  v.  /».  Co.  (Iowa).  $7  N.  W.  R.  952. 

Where  the  contract  of  the  parties  requires  that  a  certain 
condition  precedent  shall  be  performed,  if  it  is  attempted  to  be 
complied  with  by  the  a.ssurcd  and  he  fifiil,  the  fiiilure  of  the 
r;>mpany  to  require  more  is  but  silence,  and  silence  is  not 
a  waiver  of  the  condition :  Kcenan  v.  !ns,  Co,,  \2  Iowa,  126. 

So,  where  the  assured  fumixhetl  the  proofs  of  loss  after  the 
time  .stipulated  and  the  company  thereupon  denied  any  liabilily 
because  the  proofs  were  not  furnished  in  time.  The  assured 
thereupon  sent  additional  proofs,  but'  the  company  remained 
silent  thereafter.  It  was  held  that  this  was  not  a  waiver  of  the 
condition  requiring  proofs  to  be  furnished :  Pcmmulmr  L,  & 
r.  Mfg,  Co,  V.  Franklin  Ins,  Co,,  35  W.  Va.  666. 

And  where  the  insurance  company  received  proofii  of  loss 
and  claimed  that  the  policy  was  void,  it  was  held  that  the 
comitany  was  not  precluded  from  setting  up  the  Uroitation 
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ciausc  in  the  potic>-  in  bar :  latr  v.  /lu.  C0.,  76  loH-a,  54S. 

By  the  mere  fact  that  an  adjuster  of  the  company  vfiritcd 
the  place  of  the  lire  and  oflercd  to  compromise  the  claim  of 
assured  upon  a  certain  baKis.  which  ofler  was  refused  b>'  the 
assured,  it  was  lield  that  tlio  daunc  Kquiring  proofs  of  loss 
WIS  not  waived  :  Maddux  v.  !hs,  Co^  39  Ma  App.  198. 

Nor  does  the  failure  of  the  company  to  demand  pioofii  of 
loss  and  furnish  blanks  therefor  waive  the  requirement  that 
pn>o£i  be  furnished  before  the  cause  of  action  accrues :  Com^ 
ImtitUd  Ims,  C0.  V.  Darman^  12$  Ind.  169. 

Where  the  aciguster  of  the  company  visits  the  place  of  firr 
and  makes  an  ofler  of  settlement  which  is  rejected  by  assured, 
and  threupon  the  adjuster  telb  assured  that  he  will  have  to 
proceed  under  his  policy,  this  is  not  a  waiver  of  the  conditions 
in  a  policy  required  to  be  performed  before  suit  brought: 
Kmidum  v.  Hckla  !h$.  O.,  75  Wis.  198. 

The  fiiilure  of  an  insurance  company  to  object  to  the  proofs 
of  loss  funushed,  while  waiving  the  necessity  of  further  proofii, 
does  not  waive  the  sixty  days  allowed  by  the  policy  within 
which  to  pay  tl|e  ianurance  after  the  proofs  are  received.  The 
fiulure  to  object  to  the  proo£i  is  nothing  more  than  the  receive 
ing  prooCi  properly  made  out,  and  the  privilege  of  delaying 
payment  for  sixty  days  after  receipt  of  proofs  is  retained  in  any 
event  So,  in  cases  of  this  kind,  the  cause  of  action  will  not 
accrue  until  the  expiration  of  the  sixty  days :  Girmam^Amtn^ 
am  /hs,  Cp.  v.  Hccking^  1 1  $  Pa.  198. 

In  the  case  of  StM  v.  iut.  Co.,  Judge  Deacly  held,  that 
where  the  insurance  company  had  held  out  inducements  and 
allured  the  assured  into  not  suing  the  company  for  a  tine,  but 
that  the  inducements  were  vrithdrawn  and  seven  mcmths  of  die 
limitation  period  was  still  left  within  which  to  sue,  that  this 
time  was  sufficient  and  reasonable,  and  that  assured  was  bantd 
for  not  bringing  the  action  within  that  time.  Thb  doctrine  is 
controverted  in  a  kite  case  determined  in  the  Supreme  Court  of 
Illinois,  afBrming  the  ruling  of  the  appellate  court  of  that 
state :  iUmms  Live  Stock  Itu.  Co.  v.  Baktr,  38  N.  E.  R.  627: 
It  Is  there  hekl  that  where  the  company  has  once  wahred  the 
period,  it  cannot  be  revived,  and  that  the 
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can  then  be  considered  by  the  aMtired  as  goi'cmcd  by  the 
general  statute  of  limitations.  The  question  is  not  without 
s  >me  difficult)',  but  it  would  seem  on  principle  that  if  the 
company  should  notify  the  assured  that  it  would  insist  on 
every  defence  provided  by  the  polic>',  though  it  had  pre- 
\'ii>usly  estopped  itself  from  cbiming  the  limitation  stipulation, 
it  would  be  reasonable  to  hold  the  assured  to  the  period  pro* 
vided  by  the  policy  from  and  after  such  notice.  The  parties 
ifi  iitmne  contracted  with  reference  to  this  stipulation.  By 
allowing  the  assured  the  full  period  after  he  is  notified  that  hn 
claim  will  be  resisted  because  not  brought  in  the  twelve 
months,  «ire  will  say,  he  is  then  in  statuo  ^o.  He  b  just 
where  he  was  before  the  clause  was  waived.  He  is  not 
injured  by  reason  of  the  inducements  not  to  sue,  if  he 
has  notice  that  he  must  proceed  under  his  policy  and  is 
allowed  the  full  time  that  would  have  been  allowed  had  he  not 
been  misled.  And  though  the  insurer  may  have  acted  in  bad 
laith  or  fraudulently  with  assured,  and  thereby  have  induced 
him  to  postpone  his  action  too  long,  ytX  when  he  is  put  on 
notice  that  he  will  have  to  sue,  he  is  not  injured  if  he  have 
a:«  long  thereafter  in  which  to  sue  as  he  would  have  had  if  he 
had  not  been  misled.  As  a  general  rule,  fraud  will  not 
entitle  any  one  to  relief  which  he  could  not  have  had  before 
tlic  fraud  if  he  has  not  been  injured  by  the  fraud  or  bad  (aith. 
And  in  all  cases,  as  a  general  rule,  where  a  waiver  or  estoppel 
is  relied  on  b}'  the  assured  to  toll  the  limitation  period,  the 
0tmt  is  on  the  party  alleging  the  waiver,  rfot  only  to  show  it, 
but  to  establish  that  the  person  waiving:  the  provision  had  the 
authority  to  do  so:  Ctrman  Ims,  Co.  v.  Davii,  $9  N.  W.  R.  698. 
It  b  generally  held  that  a  clause  in  a  policy  requiring  any 
diflcrencei  that  may  arise  to  be  submitted  to  arbitrators  it 
valid.  And  when  such  submission  to  arbitrators  is  made 
a  condition  precedent  by  the  terms  of  the  policy,  it  must  be 
complied  with  before  an  action  can  be  brought :  Mmttud  Firt 
Imsmmmee  Co.  v.  Ahwrd,  6t  Fed.  Rep.  75a.  These  stipulationt 
in  the  policy,  if  they  <lo  not  have  the  effect  of  ousting  the 
courU  of  their  jurisdiction,  but  simply  provide  for  asccrtain- 
tng  the  amount  of  the  loss,  are  held  valid  and  binding.    The 
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courts  can,  nevertheless,  be  resorted  to  tointbroe  the  payment 
of  thft  loss  fMind  by  the  arbitrators.  In  such  instances,  suit 
can  only  be  brought  after  the  award,  and  for  the  amount  found 
by  the  arbitrators.  See  Hamilton  v.  A/.  Co,^  1 36  U.  S.  342 ; 
UvtrpodL.  &  C.  /MS.  Co.  v.  Wolf,  50  N.  J.  L.  4S3 ;  ^"i^  v. 
Ins,  Co.,  57  Conn.  105 ;  Hamn*er  ins,  Co,  v.  Ltwis,  28  Fla. 
209;  Cmndu  ei  nl,  v.  Ins,  Co.,  10  Fed.  K.  347  ;  Admms  v.  Ins, 
r0..7oCaI.  198:  OldSancflito  L,  &  D,  Co,  v.  Ins,'Co,,^i 
Cal.  368.  But  where  the  policy  does  not  stipulate  that  the 
making  of  the  award  is  a  condition  precedent  to  the  bringing 
of  the  action,  it  may  be  commenced,  so  (ar  as  the  arbitration 
clause  is  ccmcemed,  at  any  time :  Mntnal  Fire  Ins,  Co.  v.  ' 
Ahord,  61  Fed.  Rep.  752 ;  Crossley  v.  Ins,  Co,,  27  Fed;  Rep. 
30;  Hamilton  v.  Ins,  Co,,  137  U.  S.  370 ;  Stwanl  v.  Rockesitr, 
109  N.  Y.  164;  Birmingkam  Fire  Ins.  Co.  v.  Pkh^,  126  111. 
329;  Smith  V.  Assn,'Si  Fed.  Rep.  520. 

The  limitaticm  clause  in  policies  of  insurance  is  usually  in- 
serted lor  the  benefit  of  the  insurer,  though  it  results  in  an 
advantage  to  the  honest  policy  holder.  The^e  limiution 
dauses  are  founded  upon  the  general  experience  of  mankind. 
In  a  sense  they  are  based  upon  the  obsen'ed  result  of  events. 
They  hasten  diligence  on  the  part  of  the  i»turer,  and  require 
htm  to  present  hb  claim  for  iiKiemnity  while  the  dreumstances 
of  the  loss  entitling  him  thereto  arc  vi\'id  in  his  mind,  and 
can  be  mtelligently  and  fairly  presented  and  contended  for. 
They  protect  the  iiuurer,  too,  by  pUdng  a  limit  on  the  time 
within  which  the  actkni  may  be  brought,  and  prc\'ent  suit  at  a 
late  day  when  time  may  have  to  a  large  extent,  and  perhaps 
totally,  destroyed  evidence  that  might  defeat  a  dishonest 
rectfvciy.  The  bw  presumes  that  one  having  a  good  cause  of 
actioo  will  not  needlessly  dekiy  from  time  to  time  until  it  may 
be  diflicult  for  him  to  esublish  his  chum  with  reasonable  cer* 
tainty  on  the  one  hand,  aiKi  oqually  as  difficult  for  the  com- 
pany to  resist  a  claim  that  may  not  be  just,  on  the  other.  **  It 
is  not  an  unreasonable  term  that,  in  case  of  a  controversy 
npon  a  loss,  resort  shall  be  had  by  the  assured  to  the  proper 
tribunal,  whilst  the  truiaaction  is  recent  and  the  proofr  respect- 
ing it  are  aoccsstble:"  RMOoAmrger  v.  Ins,  Co.,  7  WalL  386. 
NatkMe.  Awk.  W.  C 
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A  Treatise  on  the  Law  or  Res  Judicata.  Including  the 
Doctrines  of  Jurisdiction,  Bar  by  Suit,  and  Lis  Pendens. 
By  HuKM  Chakd.  M.A.  London:  William  Clolres  ft 
Sonsw  Edinburgh:  William  Green  &  Sonn.  1S94. 
I^rinted  at  the  Education  Society's  Steam  Pres4,  Il>xulla. 
Bombay. 

Judge  Dillon  has  given  us  but  recently  a  vivid  pen-picture 
^the  marvellous  growth  of  our  law.  How  it  has  followed 
J^  flag  of  England  wherever  it  has  been  planted  throughout 
^  globe.  How,  in  Westminster  Hall,  w  where,  beneath  the 
dooie  of  the  Capitol  at  Washington,  Kits  the  most  august  of 
earthly  tribunals,  in  local  courts  on  the  Atlantic  seaboard  or 
at  tbe  base  of  the  Rocky  Mountains; 

"By  the  loex  «Mh  of  AMtratuiaa  mu 
Far  off.*' 

or  on  the  shores  of  the  Pacific  Ocean,  or  beneath   Indian 

skies,   the  e>'es  of  all — judge,   law>'er  and   student— are 

couched  to  the  same  gkidsomc  light  of  jurisprudence.    This 

formidable  %rork  of  800  pages,  whkh   lies  before  us  for 

review,  is  a  tribute  and  further  recognition  of  this  grand 

triumphal  inarch  which  has  circled  the  world  and  telis  us 

anew  how  in  these  great  Anglo-Saxon  Empires,  mcr  which 

float  the  Cross  of  St.  George  and  the  Surs  and  Stripes,  there 

is  a  still  greater  force  than  the  British  Oak  at  work  to  protect 

against  trespass  tv  et  mrmis.     In  a  thousand  courts  the  scales 

of  justice  are  held  with  even  hand.    Thousands  bf  jurists  and 

judges  are  applying  the  same  principles,  drinking  fnim  the 

same  fountains,  solving  the  same  problems,  working  out  the 

evolutioQ  of  law  and  equity  along  the  same  lines,  with  the 

same  underlying  aim  and  thought  in  view,  and  obedient  to 

the  same  jurisprudence.    Recognizing  this  common  ancestry 

foundation  of  our  common  law,  tliis  learned 

7t 
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Indinn  jurist  expresses  in  his  prciace  the  con%'iction  "That 
courts,  and,  to  some  extent,  even  the  Legislature  of  one 
country,  do  not  derive  that  assistance  from  the  deliberationi 
and  declarations  of  emment  jurists  and  judges  in  other  coun- 
tries to  which  their  high  judicial  value  entitles  them;  and 
lawyers  in  every  country  often  devote  their  time  and  energies 
to  the  discussion  and  determination  of  questions  that  have 
been  already  most  fully  debated  and  elucidated  m  others. 
Enactments  are  thus  sometimes  made  and  cases  frequently 
disposed  o(  in  one  country,  in  accordance  with  principles 
which  arc  there  regarded  as  indisputable,  but  which  are  not 
only  in  direct  conflict  with  those  recognized  and  acted  upon 
elscwhen*.  but  have  themselves,  in  some  instances,  after  a 
lon^  trial,  been  found  inconsistent  with  tlie  proper  adminiiitra- 
tson  of  justice,  and  deliberately  abrc^ated  or  tacitly  relin- 
quished as  unsound.*' 

It  has  been  thought  proper  to  quote  freely  from  these 
two  great  writers  who  seem  to  clasp  hands  across  the  seas, 
because  thc>'  indicate  and  vindicate  the  broad  spirit  of  philos- 
ophy with  which  our  friend,  writing  **  under  Indian  skies,'*  has 
approached  a  branch  of  the  law  which  is  to-day  of  equal 
import  at  the  base  of  the  Rocky  and  Himalaya  Mounuins. 
I  find  it  in  my  heart  to  wish  that  the  Law  Register  would 
gi\'c  the  space  necessar>'  fen-  a  reprint  of  the  entire  preface,  so 
much  does  it  commend  itself  as  a  convincing  monograph 
illustrating  **  the  great  advantage  accruing  to  the  municipal 
law  of  every  countr>',  boih  in  regard  to  its  development  and 
practical  application,  b>'  a  iamiliar  acquaintance  on  the  part  of 
those  concerned  in  its  administration  with  the  corresponding 
principles  recognized  and  acted  upon  in  other  countries,  an 
advantage  not  restricted  to  any  particular  branch  of  law,  and 
extending  e\'^  to  the  codified  branches  of  it"  Such  a  spirit, 
coupled  with  an  infinite  capacity  of  research,  reinforced  by  a 
truly  judicial  ability  to  oo-ordinate,  marshall  and  weigh  pain- 
fully acquired  knawUdge^  so  that  the  resulting  evolution  may 
be  entitled  to  be  christened  ima/mv,  may  be  fiurly  attributed 
as  the  endowment  which  our  learned  author  has  brought  to 
the  consideratioo  of  the  doctrine  of  n»/n&»Ai  in  its  applica- 
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tion  to  dvU  proceedings,  and  which,  as  he  sa>-s,  he  has  selected 
"to  form  the  subject  of  his  work  on  account  of  its  practical 
importance  and  unusual  difficulty.'* 

Surting  from  a  maxim  couched  in  half  a  dozen  words,  he 
cofutiders  the  eleborate  rules  "developed  out  of  the  multi- 
ptidt}'  of  controversies  coming  before  the  courts  ii*ith  a 
thousand  minute  shades  of  diflference.**  The  decisiions  of 
England,  India  and  America  are  all  laid  under  tribute  to 
elucidate  the  principles  laid  down,  and  the  French  and  Roman 
jurists  hax-e  not  been  overlooked  in  tracing  these  principles  to 
their  source. 

A  iairly  full  index  contributes  to  the  utility  of  the  book  as 
a  work  of  reference.  The  style  is  clear,  condse  and  attrac- 
tive, so  fiu"  as  it  belongs  to  the  author,  although  the  enuncia- 
tion of  principles  often  has  been  left  to  the  i/assima  virdm  of 
the  judges  or  lawyers  from  whom  he  dtes  constantly  and 
copiously.  While  the  book  is  not  likely  to  be  thumbed  over 
be  the  every-day  case-law  practitioner,  it  is  one  that  commends 
itsdf  to  the  lawyer  who  bdieves  that  law  should  be  studied  as 
science  as  well  as  practised  as  an  art.  It  is  certainly,  a  most 
valuable  contribution  to  legal  literature. 

Edward  P.  Aluxsok. 


PKACnCE   IX  AtTACHMBXT  of    PROPER'n*  FOR  THB  StATE  OF 

New  York.    By  George  W.  Breedner.    Albany,  N.  V. : 
Matthew  Bender.  Publisher.     1895. 

It  is  somewhat  surprising  to  find  that  proceedings  in  attach- 
ment under  the  New  York  Cm!  Code  are  attended  with  so 
many  pitfidb  for  the  unwary  as  to  pall  for  a  separate  treatise 
upon  the  rules  and  practice  governing  such  measures.  An 
examinatioa,  however,  of  the  code  and  of  the  decisions  in  the 
voluminous  practice  reports,  justifies  the  author's  contentioii 
that  a  book  upon  thb  subject,  covering  the  latest  amendments 
to  the  code  and  reported  cases,  IS  a  necessity.  So  fiir  as  can 
be  judged*  the  work  has  been  thoroughly  and  consdentioualy 
done.  There  are  about  mx  hundred  citations,  most  of  them 
6«ii  the  New  York  Repoftt  of  the  last  ten  yean.     The 
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arnuigcmcnt  b  simple  and  consistent.     There  is  also  an  ' 
appendix  containing  eighty-eight  forms.    The  book  should 
be  of  service  to  that  busy  class  of  commercial  lauycrs  who 
arc  invariably  called  upon  to  decide  the  moat  difficult  pointa 
of  practice  at  a  moment's  notice. 

W.  H.  L. 


SvNopsis  OP  THE  Law  op  Crimes  and  Pum9Hme2«ts.  By 
joHX  B.  Minor,  LL.D.,  Professor  of  Common  and  Statute 
I^w  in  the  UnK'erstty  of  Virginia.  Richmond:  Printed 
for  the  Author.     1894. 

The  object  of  this  book,  as  stated  in  the  preiace,  b  to 
prepare  the  student  *'  to  rir/«r  mpom  the  practice  of  the  law  in 
the  criminal  courts.'*  Perhaps  this  is  rather  a  large  claim  to 
be  made  for  any  single  volume,  |»rticularly  one  of  only  throe 
hundred  odd  pages. 

But  if,  as  he  is  advised  to  do,  the  student  uses  it  only  in 
connection  with  a  c&rcful  reading  of  the  standard  text-writers 
and  of  the  leading  cases;  if,  in  short,  he  regards  it  simply  as 
an  outline  to  be  filled  in,  he  will  doubtless  find  it  a  ver>*  useful 
'  adjunct  to  his  studies— a  guiding  thread  through  the  lab>*- 
rinths  of  the  more  voluminous  tieatises. 

The  seven  chapters  treat,  respectively,  of:  the  general 
nature  of  crimes  and  punishments ;  persons  capable  of  com- 
mitting crimes  and  amenable  to  punishment;  the  several 
de;;rocs  of  guilt;  the  se\Tral  crimes,  with  their  respectiw 
punishments ;  certiin  general  principles  touching  crimes  and 
punishments;  the  means  of  preventing  offences;  and  the 
method  of  punishing  offences. 

The  idea  of  a  synopsis  is  followed  throughout ;  and,  though 
the  system  of  divisions  and  sub-divisions  is  a  trifle  confusing, 
the  book  is,  upon  the  whole,  to  be  commended,  mil  only  for 
clcamos  and  condensation,  but  for  careful  and  scientific 
arrangement.  The  time-honored  and  indispensable  definitions 
are  set  forth,  with  frequent  citations  to  the  ftNintain-hcads  of 
the  law ;  but  the  illustrative  cases  are  fewer,  than  might  be 


BOOK  MVIKWS.  75 

deurcd,  and  are  Ibunci,  almost  without  exception,  in  British  or 
Virgmian  Reports. 

And  altho«s^«  **  ^  practical  worleing  tool  lor  students  in 
that  Slate,  its  utility  is  therehy  enhanced,  the  general  faitetest 
o(  the  book  is  limited  by  the  &ct  that,  from  first  to  last,  it 
dab  primarily,  and  often  exclusively,  with  Virginia  law. 

&D.  M. 


AxEEicAM  PnoBATE  Law  akd  PRACTICE.  A  Complete  and 
Practical  Treatise,  Expository  of  Probate  Law  as  it  Sunds 
To-day,  Including  a  Discussion  of  the  General  Principles 
Governing  the  Execution  and  Proof  of  Wills,  &c  Applica- 
ble to  all  the  States.  By  Frakk  S.  Rice,  Counsellor-at- 
Law,  Albany,  N.  Y.  Albany.  N.  Y.:  Matthew  Bender, 
Law  Publisher,  511-513  Broadway.     1 894. 

This  b  the  first  attempt  to  unite  in  one  homogeneous  work 
the  principles  that  umferlie  the  varying  pra^ice  in  matters  of 
probate  in  the  several  states  of  the  Union,  and  while  necessarily 
subycct  to  all  the  drawbacks  which  attend  a  pioneer  excursion 
into  an  unknown  region,  without  the  nnarks  of  former  explorers 
as  a  guide,  the  author  has  been  very  fortunate  in  hb  accomplish- 
nent  of  the  task  he  has  set  himsel£  The  arrangement  of  the 
work,  and  the  development  of  the  subject,  while  not  precisely 
scientific,  are  probably  as  nearly  so  as  one  has  a  right  to 
expect  Irom  the  subfect-matter. 

The  author's  statements  of  the  law  are  sometimes  too  vague, 
rather  than  stated  in  the  clear,  unmistakable  manner  that 
becomes  tiie  author  of  a  text-book.  When  the  cases  on  a 
sobfeot  are  conflicting,  it  b  the  duty  of  the  writerto  state  what 
the  courts  shoukl  have  deckled.  What  the>'  did  decide  can 
be  learned  from  the  d^;ests  of  cases;  and  without  a  definite 
opinion  to  which  to  pin  our  faith,  we  are  left  to  flounder  hope- 
teasly.  And  even  when  the  decisions  are  pbin  enough,  the 
s»ne  fimlt  appears.  In  q>eaking  of  the  sutus  of  an  adopted 
chiki  in  regard  to  extra-territorial  inheritance  (p.  553),  a  mere 
refefcaoe  b  made  to  die  case  of  Ross  v.  Ross,  129  Mass.  243, 
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instead  of  a  rfsmme  <if  the  principles  laid  down  therein ;  and, 
in  pa^sin;;.  we  may  remark  the  absence  of  any  reference  to  a 
recent  Illinois  case.  Keegan  v.  Geraj^ht)',  lOl  111.  26,  which  is 
fully  an  important  as  Ross  v,  Ross.  . 

Some  mistakes  are  sri  patent  that  they  would  seem  to  be 
due  to  careless  t\'pograi>hy  and  proof-reading,  as,  for  instance, 
when  the  author  is  made  to  say.  on  p.  109,  in  substance,  that 
a  holo(rraphic  li-ill  is  synonymous  mth  holo^aphic. 

But  in  most  matters  the  author's  judgment  is  singularly 
sound.  He  repudiates  the  rule  of  the  Massachusetts  courts, 
that  a  stock  dividend  represents  capital  in  all  cases,  and  fol- 
lows the  opinion  of  Judge  Uedfield,  which  makes  the  decision 
of  the  question  whether  such  a  dividend  is  capital  or  income 
depend  on  the  circumstances* of  the  case,  and  whether  it  repre- 
sents earnings  or  increased  capital,  without  regard  to  the  form 
in  which  it  is  declared. 

It  was,  of  course,  impossible  to  refer,  in  a  work  like  the 
present,  to  even  every  important  case  on  the  subject  under 
discussion.  But  while,  of  course,  no  exception  can  justly 
be  taken  to  the  iact  that  the  author's  estimate  of  what  are  the 
mo^t  important  cases  should  differ  from  ours,  one  cannot  help 
feeling  slightly  aggrieved  that  some  seemingly  noteworthy 
cases  have  been  omitted  without  the  least  reference.  Such, 
for  instince,  on  the  subject  of  undue  influence  by  means  of 
spiritualism,  is  Middleditch  v.  Williams,  4$  N.  J.  £q.  726, 
which  is  the  most  important  recent  case  on  that  question. 

Among  other  minor  omissions,  may  be  noted  the  &ct  that 
there  is  no  reference  to  the  cases  in  which  the  word  "  rela- 
tives "  or  *'  relations  "  has  been  construed  to  include  or  exclude 
certain  classes  of  persons— /./*.,  illegitimates  as  /«  re  Jordell, 
44  Ch.  D.  590. 

But,  in  spite  of  these  imperfections,  which,  as  was  said 
before,  are  almost  essential  in  a  pioneer  work,  Mr.  Rice  has 
conferred  a  substantial  benefit  upon  the  profession  by  thii 
volume,  which  we  are  sure  it  will  not  be  slow  to  reoogniae. 
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The  bidder  for  municipal  contracts  has  a  hard  time  of  it. 

unleis,  as  sometimes  happens,  he  owns  tlic  toiiti.     He  has 

juj         even  iallcn  under  the  animadversion  of  the  Supieme 

"■■"■■■■  Court  of  tlic  United  States,  which  has  held,  in  a 
recent  case,  that  as  mandamus  lies  to  an  officer  to  do 
only  such  ministerial  duty  as  existed  when  the  application 
lor  mandamus  was  made,  it  will  not  lie  to  compel  him 
to  sign  a  contract  in  accordance  with  an  advertisement  for 
public  work,  and  a  bid  therefor,  when,  before  the  application, 
the  work  was  readvcrtiscd,  and  the  same  person  made  a  lower 
bid,  under  which  he  obtained  a  contract  for  the  work :  Umittd 
Suus  V.  iMmamt,  15  Sup.  Ct.  Rep.  97.  See  1  Am.  L.  Reg. 
te  Rev.(N.  S.)  S99;  Ibid.^  743,  819,  820,  851 ;  2  Am.  L. 
RBk  &  Rxv.  (N.  S.)  5. 


The  Suprane  Court  of  North  Carolina  has  ruled,  diat 

11 
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punitive  damagei  will  not  be  awarded  against  a  lailway  com- 
pany, because,  b>'  reason  of  defective  equipments, 
it  iailed  to  carry  a  person  to  whom  it  had  sold  an 
excursion  ticket,  back  to  his  starting  point,  when 
the  only  injuries  complained  of  are  such  as  result 
from  inconvenience,  delay,  and  diMppointment,  and  there  is 
no  evidence  of  bad  motives  on  the  part  of  defendant :  HamsUy 
V.  JamaviUe  &  (K  R.  O.,  ao  S.  E.  Rep.  5^8 ;  disapproving 
Pkwiiy,  R,  R.,  108  N.  C  414;  S.  C,  12  S.  E.  Rep.  954. 
Clark,  J.,  dissented. 

According  to  a  recent  deciskxi  of  the  Supreme  Court  of 
Appeals  of  West  Virginia,  when  the  proper  official  of  a  raiU 
gl^,^  ^  road  company  (ails  to  inform  a  conductor  of  a 
PHiiagir  change  in  its  rules  and  regulations  as  to  the  sale 
of  tickets  and  the  stoppage  of  ita  trains,  and  the  conductor, 
acting  through  uriht  of  the  necessary  information,  wrongful^ 
rcfu.ies  to  carry  a  passenger  to  his  destination,  and  ejects  him 
from  the  train,  the  company  is  liable  to  the  passenger,  in  an 
action  on  the  case,  ibr  the  damages  sustained  by  reason  of  the 
wrong  conmiitted :  SMfOs  v.  OAh  Rittr  R.  R,  O.,  20  S.  £. 
Rep,  566. 

The  statutory  right  to  recover  damages  for  death  occasioned 
by  the  negligence  of  another,  has  lately  been  made  the  subject 

of  a  very  curious  ruling  by  the  Supreme  Court  of 

*•***  •*     Vermont,  to  the  effect  that  a  sutute  of  Massachu- 


setts, making  railroad  companies  liable  for  death 
by  their  wrongful  act,  in  an  action  by  the  executor 
of  the  deceased,  in  damages  not  "  less  **  than  a  certain  amount, 
to  be  a.4sessed  with  reference  to  the  culpability  of  the  company, 
and  prmiding  that  in  case  the  deceased  leaves  no  widow  or  chiki 
the  damages  shall  go  to  his  next  of  kin,  is  a  penal  statute,  and 
that  therefore  an  action  cannot  be  brought  under  that  statute 
in  another  state :  MaMu  v.  Filekharg  R.  R,  O.,  30  Atl.  Rep. 

687. 

The  qucstkm  whether  a  statute  giving  compensatioa  to  the 
relatives  of  the  deceased  b  to  be  regarded  as  penal  or  ooro^ 
pcniatoiy,  of  course  depends  upon  its  wording;  but  the 
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eenetal  tendency  is  to  regard  it  as  compensatory,  unleis 
clearly  otherwise.  If  penal,  no  action  lies  thereon  m  another 
state;  but  if  Gompensat«9ry  merely,  suit  can  be  maintained 
thereon  hi  any  state  where  the  deceased  was  domiciled,  if  the 
law  of  that  state  is  not  inconsistent  with  that  of  the  state 
under  which  the  action  is  brought :  Ntbom  v.  Cke$ape^e  & 
M&  R,  R^  88  Va.  971 ;  IViiitfiska^s  Athnr,  v.  UmnHU  &  N. 
R.  C^^  (Ky.),  JO  S.  W.  Rep.  819.  The  statutes  need'  not  be 
precisely  alike ;  it  b  sufficient  if  they  are  similar  in  polic)-,  are 
founded  on  the  same  principle,  and  give  substantially  the  same 
right  of*  action  to  redress  similar  wrongs.  It  makes  no  differ- 
cnce  that  the  mode  of  distribution  of  the  damages  recovered 
is  not  die  same,  if  the  provisions  of  the  statute  under  which  the 
suit  B  brought  can  be  carried  out  by  the  existing  legal 
machinery  of  the  courts  of  the  forum  ;  nor  does  it  alter  the  case 
that  the  limit  of  recovery  is  fixed  in  the  one  case  b\*  statute, 
bat  left  in  the  other  to  the  discretion  of  the  jur>* :  H^mmm  v. 
Crmmd  Tmmk  Rmfumjr  C0.,  41  III.  App.  1 16.  (In  this  ca$e 
the  action  was  brought  under  the  laws  of  Canada.)  But  suit 
cannot  be  brought  in  a  federal  court  in  the  .itate  of  the 
domicile,  by  any  one  not  authoriied  to  sue  b>'  the  laws  of  the 
stale  of  the  ii^ury,  though  such  person  is  authorised  to  sue 
b>'  the  biws  of  the  former  state:  Wi/soM  v.  Taatie,  53  Fed.  Rep. 
211.  When  the  hws  of  the  two  states  are  radically  diflcrcnt, 
such  a  suit  caimot  be  maintained :  St.  L.,  /tva  AUuutaiit  &  S^. 
R/.  Co,  v.  McCmrmkk,  7 1  Tex.  660 ;  S.  C,  9  S.  \V.  Rep.  540 ; 
Bth  V.  Gmlf.  C.  &  S.  F.  Ry.  Co..  (Tex).  22  S.  W.  Rep. 
1062 ;  and  nrlien  the  laws  of  the  sute  of  injur>*,  (in  this  case 
Mexico,)  give  no  right  of  action,  no  suit  can  be  maintained  in 
another  stale :  De  Ham  v.  Mexiemm  Nat,  R,  R.  O..  (Tex.),  22 
S.  W.  Rep.  249.  There  b  an  instructive  article  on  this 
p  by  Gilbert  E.  I\>ner,  in  35  Cent.  L.  J.  185. 


The  Sopreme  Court  of  Oregon,  in  Lmg$ktn  MmUmg  &^ 
PlA,  Co.  v.  Hotpett^  38  Fic  Rep.  547*  while  asserting  that 
when  pcTMOs  conspire  to  injure  or  destroy 
or  property*  and  it  clearly 
appean  ih«l  llie  iajuty  is  threatened  and  imminent,  and  will 
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be  irreparable,  an  injunction  will  lie  to  restrain  the  conspira- 
tors, refused  to  (vrant  an  injunction  on  allej^atioas  made  by  the 
plaintifl*  that  the  membeN  of  the  defendant  trades  union  con- 
stiircd  to  compel  him  to  submit  to  the  union's  dictation,  upon 
pain  of  being  boycotted  in  buMncss ;  that  the  executive  com- 
mittee of  the  union  entered  the  plaintiff  *!!  premuies  without 
license,  and  ordered  his  emplo}*eH  to  strike,  and  that  sub- 
sequently the  union  ordered  anotlier  strike,  both  of  which 
orders  were  obeyed ;  that  the  defendant  induced  the  dty  council, 
by  threat)  of  boycott  at  the  polls,  to  reject  plaintirf's  bid  for 
the  city  printin;;,  althou{;h  that  bid  was  the  lowest  made ;  that 
ck'fendant  threatened  to  boycott  plaintiff *s  customers  if  they 
patronised  him,  on  account  of  which  he  lo$«t  one  customer, 
and  will  lose  another;  and  tliat  defendant  circulated  the  (act 
of  the  strikes  by  posting  notices  thereof  in  numerous  places, 
all  to  the  past  injury  and  future  danger  of  plaintiflT's  business ; 
on  the  ground  that  these  allegations  were  not  suflkiently 
definite  to  justify  the  issuance  of  an  injunctkm.  This  is  mere 
lianckring  to  the  labor  unions. 

The  Supreme  Court  of  the  United  States  has  ruled,  in  State 

0f  Smttk  Carolina  v.  IVcsiejr,  1 5  Sup.  Ct.  Rep.  230.  that  when 

a  suit  is  brought  against  persons  for  property 

1,^^,        which  they  claim  to  hold  as  custodians  of  the 

j^AiataM  jitite,  and    the    state    does    not  inter\'ene,   but 

Stot# 

expressly  refuses  to  submit  its  rights  to  the  juris- 
diction of  the  court,  it  cannot  ask  the  supreme  court  to  ro'icw 
the  refusal  of  the  trial  court  to  dismiss  the  complaint  against 
the  defendants,  on  the  suggestion  of  the  state  that  the  action 
was  really  against  the  state,  brought  without  its  con.sent,  and 
that  the  court  had  no  jurisdiction. 


The  Circuit  Court  for  the  Northern  District  of  Illinois,  in 
r.  5.  V.  Debs,  64  Fed.  Rep.  724,  has  deci'ded.  that  when 
persons  haxt  entered  into  a  conspiracy  to  bo}''cott 
certain  cars,  and  for  that  purpose  engaged  in  a 
conspii'acy  to  restrain  and  hinder  interstate  commerce  in 
general,  and  in  futherance  of  that  design,  those  actively 
engaged  used  threats,  violence,  and  other  unlawful  means  of 
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iateHcfcnce  with  the  opeiations  of  the  rogub,  and,  instead  of 

respecting  an  injunction  commanding  them  to  desist,  pcrmted 

in  thdr  purpose  without  essential  change  of  ccmduct,  they 

wrcre  guilty  of  contempt ;  and  that  any  improper  mtcrfaeuce 

^nth  the  management  of  a  railroad  in  the  hands  of  receivers  is 

«.  contempt  of  the  court's  authority  in  making  the  ctrdcr 

appointing  the  receivers,  and  enjoining  interference  urith  their 

^aontrol  of  the  road. 

This  is  the  decision  against  which   Mr.  William  Draper 

Xjcu-is  inveighed  ao  strongly  in  the  December  number  of  this 

vnagazine,  I   A».  L.  Reg.  &  Rev.«  (N.  S.  879.)  and  it  may 

WA  be  amiss  to  point  out  here  the  fiillacy  of  that  writer's 

^^rgument.    The  question  of  the  criminality  of  the  acti  of  the 

strikers  had  nothing  to  do  mith  the  question  of  the  injunction. 

'^ThsA  question  was  simply  whether  or  not  the  strikers,  as  a  My^ 

should  be  permitted  to  imerfere  with  the  property  of  the  nul- 

vogKb,  so  as  to  prevent  the  carrying  on  of  interstate  com- 

merce,  «wOI  u*kkk  oidy  the  fedtml  cmtrls  w€rt   tomciwmed. 

Those  courts  had  nothing  whatever  to  do.  in  the  shape  in 

which  the  quc^ction  was    brought  before  them,   with    the 

ilKlividual  criminal  acts  of  the  strikers,  whether  regarded  as 

offences  a^nst  the  state  laws,  or  i^pinst  those  of  the  United 

States.    The  matter  was  brought  beA^re  them  solely  <m  the 

ioterrtatc  ccmmicrce  clause  of  the  Cimstitution.  and  the  act  of 

Congress  paused  in  furtherance  of  it,  prohibiting  all  combina- 

lions  in  restraint  of  interstate  commerce.     But  this  act  b  only 

a  re-enactment,  frv  tamto^  of  the  common  law,  which  prohibits 

^1  contracts  in  restraint  of  trade ;  and  a  conspiracy  is  none 

the  less  a  contract  between  the  conspirators,  because  it  b  not 

«  commercial  transaction.     Now,  the  question  of  what  b 

^  restraint  of  trade  b  one  peculiar^  for  the  coort,  not  for  the 

jury:  and  it  follo«'s, therefore,  that  it  in  no  sense  deprives  the 

Conspirator  of  a  trial  by  jury,  to  forbid  him  to  do  the  acts 

Which  violate  the  statute,  and  to  punish  him  if  he  disobeys  the 

ptohaxtkin.    Heb  punished,  not  for  the  act  done,  but  for  the 

ffaobedience.    Thb  view  of  the  case  completely  ckies  away 

With  the  objection  that  such  process  b  a  dcprivatkm  of  the 

right  of  trial  by  jury. 
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Agslin,  it  ist  urged  that  an  injunction  must  rest  upon  a  claim 
of  right.  Thi.H  may  be  more  readily  conceded,  because  in  this 
ca-e  the  claim  of  right  existed ;  lor  it  is  not  essential  that  the 
claim  he  a  valid  one.  Preposterous  as  it  may  seem,  the 
laboring  classes  are  at  present  claiming  an  interest  in  the 
property  of  their  employer,  and  even,  as  in  the  Homestead 
strike,  a  right  to  take  the  management  of  that  property  wholly 
out  of  his  hands,  and  to  control  it  themselves.  The  very 
ground  claimed  as  an  essential  of  the  injunction  process  in 
thercfoie  present ;  and  the  employe  can  be  enjoined  from  so 
treating  the  property  of  his  emp]o>'er.  The  fact  that  he 
damages  the  property  in  asserting  this  claim  is  a  mere  inci- 
dent, and  whatever  its  eflect  as  to  the  criminal  liability  of  the 
employe,  cannot  aflect  the  other  question. 


According  to  a  recent  decision  of  the  Supreme  Court  of 
North  Carolina,  an  agreement  for  compensation  for  procuring 
the  appointment  or  resignation  of  a  public  officer, 
is  void,  as  against  public  policy ;  and  therefore  a 
mortgage,  given  to  secure  the  payment  of  compensation  for 
prr»curing  the  appointment  or  resignation  of  such  an  officer,  is 
alnrt  void,  for  the  same  reason :  Btuket  v.  Mois^  30  S.  E. 
R*^I»  733.  _ 

The  Supreme  Court  of  California,  has  lately  held,  that, 
under  their  statute,  a  stockholder  may  choose  any  person  to 
cast  his  vote,  and  a  by-law  providing  that  no 
proxy  shall  be  voted  by  any  one  not  a  stock- 
holder, is  unreasonable  and  invalid :  PeopUs  Hmne  Sm^rngs 
lUnk  V.  Sfipariar  Cmrt  tf  City  and  ContUy  tf  Sim  Frmitcisc^, 
38  Itac.  Rep.  4$2. 

According  to  the  Supreme  Court  of  Missouri,  a  freight 
solicitor  in  charge  of  a  railway  business  office  b  "  an  officer  or 
agent  of  such  corporation,*'  within  the  meaning  of 
a  statute  pro\-iding  for  service  on  the  corporation 
by  delivering  a  copy  of  the  summons  and  complaint  to  such 
officer  or  agent:  Arm  v.  Jach^mrittt  Somik^Emttem  Lme, 
2%  S.  W.  Rep.  965.    See  2  Am.  L.  Reg.  &  Rev.  (N.  S.)  10. 
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In  the  opinion  of  the  Court  of  Appeals  of  Mauryland,  letters 
of  administration  granted  to  the  second  son 
of  a  decedent,  upon  the  representation  that  he 
is  the  only  son,  should  be  revoked  for  fraud, 
although  the  oldest  son  may  since  have  filed  a  renunciation 
oThb  right  to  the  appointment :  Utts  v.  Mtihan,  30  Atl.  Rep. 

«45  

It  is  strange,  that  some  people  never  seem  to  consider 
^  point  of  law  as  finally  settled,  no  matter  how  overwhelming 
^^ggfggf^     the  weight  of  authority  may  be.    The  Supicme 
'JiM       Court  of  North  Carolina  has  lately  been  called 
Vpon  to  decide,  that  a  pcnion  who  leases  rooms  in  a  building 
^r  the  purpose  of  taking  photographs,  is  not  entitled  to  ■ 
^iamages  from  an   adjoining  landowner,  because  the   latter 
t^ilcb  so  as  to  shut  off  the  lessee's  light  on  the  side  of  the 
Waaed  premises,  as  there  is  no  easement  of  light  b>'  prescrip- 
tion in  the  United  States  :   ZiWa^  ^i  First  NtiL  Bk,  cf  Aske- 
'^mffr,  20  S.  E.  Rep.  620.    There  is  no  easement  by  prescription 
aai  light  and  air:  ICiiaSe  v.  LeveUe,  23  N.  Y.  Suppl.  818; 
^C^jr  v.  Smmtui,  23  N.  Y.  Suppl.  825  ;  S.  C,  4  Misc.  Rep.  48 ; 
MVtsUrm  Grmmie  &  Marble  C0,  v.  Knkktrboekcr,  (Cal.).  37  Pte. 
l^cp.  192 ;  nor  will  such  an  casement  be  implied,  as  to  land  of 
tlie  lessor,  by  the  lease  of  a  building  to  he  used  for  a  purpose 
v^uiring  light,  such  as  marble  cutting :  Kcatmg  v.  Springer^ 
X46  III  481 ;  S.  C,  34  N.  E.  Rep.  805. 

The  Supreme  Court  of  California,  in  Lay  v.  Btrsoms,  38 

^te.  Rep.  447,  has  rufed,  that  the  provision  of  the  Ballot 

j^T^„      Law,  requiring  a  voter  to  place  a  cros«,  marked 

■■■"^       by  a  stamp,  opposite  the  name  of  each  candidate 

^  whom  he  votes,  b  mandatory.    The  same  view  was  uken 

in  S^g0  V.  Stoddard.  (Ind.),  36  N.  E.  Rep.  204.    See  1  Am. 

L.  Reo.  &  Rev.  (N.  S.)  748. 

The  Suptcme  Court  of   Michigan  has  recently  held.  (1) 

That  in  a  conventkm  for  the  nomination  of  candidates  for 

-  Ill  I  If  u    V^^^  otRctn,  the  question  whether  certain  dele- 

fiiiiaaiM    gifees  are  entitled  to  vote  may  be  properly  sttb> 

ailted  to  a  committee  on  credentiab ;  and,  (2)  That  m  case  of  a 
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tie  vote  at  such  a  conxxntioti,  ndthcr  the  electkm  officers  nor 
the  candidates  can  detcnnine  the  result  by  lot,  in  the  absence 
of  a  statutory  provision  authorixini;  such  action :  Bitk  v. 
Board  ^  Eitch^m  Commissioucrs^  6i  N.  \V.  Rep.  346. 


The  Supreme  Court  of  Idaho,  in  /W17  v.  SWr,  38  Pac. 

Rep.  655,  holds,  Huston,  C.  j.,  dissenting,  that  though  confi- 

evMeac*.     dential    communications    bctw-een    attome>'  and 

^^Hmm^"    client  are  privileged,  and  neither  can  be  compelled 

itoM*  to  re\'eal  them,  yet  if  they  are  overheard  by  a 
third  party,  either  by  accident  or  design,  that  third  person  can 
be  compelled  to  testify  to  them. 

According  to  the  opinion  of  the  Supreme  Court  of  North 
Carolina,  in  State  v.  Catiiwcii,  20  S.  E.  Rep.  523.  when  the 

Hy,^  deceased,  before  making  his  declaration  to  his  phy- 
Dirtarrtiim  sician,  tells  him  that  he  knows  be  is  going  to  die, 
the  (act  that  the  ph>*sician  tells  him  that  he  too  thinks  he  is 
going  to  die,  but  hopes  he  will  get  well,  and  that  another 
person  has  ju.st  told  him  that  the  physician  had  hopes  for  him, 
will  not  render  the  declarations  inadmissible.  Sec  r  Am.  U 
Reg.  &  Rev.  (X.  S.)  813 ;  2  Am.  L.  Reg.  &  Rev.  (X.  S.)  15. 


The  question  of  the  validity  of  gifts  causa  mortis  comes 
very  frequently  before  the  courts.  Among  others,  the  Supreme 
Qui^  Court  of  Rho<le  Island  has  recently  decided,  tliat 
CMMaMMtto  c\idencc  that,  the  day  before  deceased  died,  after 
her  daughter  had  lianded  her  certain  books,  as  requested, 
among  which  was'  a  bank  book,  she  returned  them  to  the 
daughter,  sa>*tng,  **  Take  the  books,  and  keep  them ;  the>'  are 
yours  forever ;  '*  coupled  with  the  evidence  of  another  witness 
that  deceased  told  her  shortly  thereafter  that  she  had  given 
that  daughter  all  her  property,  because  she  had  nursed  her 
during  her  sickness,  will  not  establish  a  donatio  causa  mortis^ 
in  the  fiice  of  evidence  that  deceased  had  aU'ays  intended  to 
make  a  larger  provision  for  another  daughter,  and  several 
years  before  her  death  had  made  a  will,  in  which  the  first 
daughter  was  appointed  executrix,  and  which  would  be  almost 
wholly  defeated  if  the  gift  was  alfowed  to  stand ;  that  the 
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Kccfid  datughtcr  had  been  to  see  tlie  deceased  during  her 
iWness,  and  had  offered  to  nurse  her,  which  proposition  was 
declined  by  the  first  daughter,  who  Uved  in  the  same  house  as 
her  mcyther ;  and  that  deceased  was  suddenly  taken  v^orse,  and 
died  before  the  second  daughter  knew  that  she  was  seriously 
ill :  CHstm^  Smv,  Bk,  v.  MUcheii^  30  Atl.  Rep.  626. 

The  evidence  to  establish  a  datuOio  tmum  mortis  must  be 
clear  and  convincing,  and  inconsistent  with  any  retention  of 
control  or  possession  by  the  donor ;  and  therefore,  when  the 
donee  of  a  bank  book  has  included  the  balance  in  bank  in  his 
inventory  of  the  decedent's  estate,  and  has  otherwise  treated 
it  as  a  part  of  that  estate,  it  will  be  held  to  be  such,  and  not  a 
gill:  Wkg^s Esmtf.yt  Hun, 463;  S.  C.  31  Abb.  N.  C  159; 
38  N.  Y.  SuppL  95.  But  a  gift  of  money  on  deposit  in  a 
buik,eiiectuat)ed  by  deliver}*  of  the  bank  book  by  the  donor  to 
the  donee,  and  its  acceptance  by  the  latter,  b  not  invalidated 
by  the  £ict  that  it  is  accompanied  urith  a  direction  to  the  donee 
to  divide  tlie  balance  of  the  moncy»  after  the  payment  of  the 
donc»r's  doctor's  bill  and  funeral  expenses,  between  himself 
and  others  named  by  the  doiior :  Lom€ks  v.  Johmsmi^  70  Hun* 
565 ;  S.  C,  34  N.  Y.  SuppL  267.  But,  though  a  ^toiuUia 
cmi$a  9tmrHs  may  be  made  in  trust  ibr  a  third  person,  tlie  mere 
banding  of  a  certificate  of  deposit  to  another  for  safe  keeping, 
with  a  request  to  see  that  the  d^edent*s  children  get  the 
money  in  case  he  dies,  is  not  valid  as  such :  Dtittn  v.  Girmatt" 
Amterieam  Bk^  109  Mo.  90.  There  is  also  a  marked  difference 
between  the  gift  of  a  savings  bank  book  and  one  of  a  national 
bonk.  The  validity  of  the  former  as  a  dmtaiio  cmmsa  tmariis 
depends  on  the  effect  of  such  delivery,  according  to  the  rules 
of  the  bank ;  the  delivery  of  the  buter,  not  affecting  the  right 
of  the  donor  to  withdraw  the  deposit  by  check,  is,  as  a  rule, 
ineffectual :  limmu  v.  Lntrii,  89  Va.  1 ;  Jptus  v.  WeMejr, 
(Ala.),  12  So.  Rep.  420.  There  is  a  valuable  article  on  this 
sotjecl,  by  James  M.  Kerr,  in  36  Cent  L.  J.  354 ;  and  a  very 
fttH  aoDotatiofi.  in  31  Am.  L.  Rbo.  681 . 


The  na»m,  de  mimms  mm  twrwi  Ux.  appUcs  only  when 
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both  the  thing  itself,  and  its  eflbcts,  are  of  hifinitcsiiiial  impor* 

tance.    What    is    iqiparently  more    insignificant 

OfMf      than  a  pin?     And  yet  a  pin  may  become  of 

WMpM      Mipremc   importance,    and,    as    shown    by    the 

Supreme  Court  of  North  Carolina,  which  has  been  fortunate 

enough  to  have  the  opportunity  to  decide  thii  totally  new 

point  in  criminal  law,  not  only  one,  but  even  two  lives,  may 

depend  upon  it.    In  the  opinion  of  that  court,  the  pushing  of 

a  pin  down  an  infant's  throat,  thereby'  producing  its  death,  is 

killing  it  by  means  of  a  deadly  weapon,  and  if  the  intention  to 

so  take  the  chikl*s  life  is  deliberately  formed,  and  carried  into 

execution,  it  b  murder  in  the  lirrt  degree :  SkUe  v.  ^VWiMa/, 

20  S.  E.  Rep.  712. 

The  Supreme  Court  of  California,  in  /Vw.  v.  IVltrtkii^fim,  38 
Pac  Rep.  689,  has  very  wbdy  ruled,  that  evidence  showing 
njfrtiiM.  that  the  defendant  was  told  by  her  husband  to  kill 
■vMMot  the  deceased, and  that  shedkl  so,  does  not  tend  to 
prove  that  the  defendant  was  hypnotized,  and  so  render 
admissible  evidence  of  the  effect  of  hypnotism  on  people  sub- 
ject to  its  mfluenoe. 

The  Supreme  Court  of  Wisconsin  has  lately  hekl,  in  Ltniv, 

Americ^m  MmL  W«r.  Aun,^  61  N.  W.  Rep.  393,  that  it  is  for 

the  jury  to  determine  whether  a  total  loss  of  three 

accmmi.     fingers  and  a  part  of  another  on  the  same  hand, 

T«iai  tarn    ^|g,|fyc|j^  ^f  ^^  j^jnt  ^f  ^^  thumb,  and  a  cutting 

of  the  hand,  is  a  loss  of  the  hand  **  causing  immediate,  con- 
tinuous, and  total  disability,'*  uithin  the  meaning  of  that  clause 
in  a  policy  of  accident  insurance.  This  contrasts  very  strongly 
i»ith  the  indefensible  decision  of  the  Supreme  Court  of  New 
York,  that  when  the  plaintifTs  hand  was  cut  oflf  a  short 
disunoe  above  the  knuckles,  leaving  nearly  the  whole  palm, 
and  part  of  the  second  joint  of  the  thumb,  which  the  pUintiff 
testified  was  of  considerable  use  to  him.  it  was  not  a  loss  of 
** one  entire  hand,**  within  the  meaning  of  an  aoddent  policy: 
Smttk  V.  Trmtxeets'  Ims.  C0.  tf  Hitrtfard,  30  N.  Y.SuppL88l. 
Bradley,  J.,  dinfmed,  as  wdl  he  might 

The  control  of  the  federal  goverameal  over 
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neicc  is  one  of  the  most  importsmt  qucstioiis  of  the  d^.  and 
has  of  iatc  been  almost  constantly  before  the 
courts.  The  Supreme  Court  of  the  United  Sutes, 
Justices  Harlan.  Biewer  and  Jackson,  dissenting, 
has  decided  that  the  iMiainess  of  narine  insttranoe» 
like  other  insurance  business,  is  not  commerce,  or  an  instru* 
mentality  thereof,  but  metely  an  incident,  and  therefore  the 
ccmstitutioQal  provision  as  to  interstate  commerce  does  not 
prevent  a  state  from  prescribing  conditions  on  which  a  foreign 
iawFsnce  company  may  do  business  in  the  slate,  or  from 
enforcing  such  conditions :  Hooper  v.  Pe^pU  tf  SMt  tf  Gdh 
ftnmi.  15  Sup.  Ct.  Rq>.  207. 

Mr.  John  G.  johmon,  of  the  Philadelphia  Bar.  has  at  kst 
secured  a  final  \'ictof>'  in  the  Sugar  Trust  Case :  but  one  that 
Ti,^i^,i„,  ledccts  little  crcflit  on  the  body  that  awarded  it. 
^  ▼••*  The  Supreme  Court  of  the  United  States,  in  a  king 
opinion  by  Mr.  Chief  Justice  Fuller,  affirming  the  decree  of  the 
Grcuit  Court  of  Appeals,  reported  in  60  Fed.  Rep.  934,  which 
in  turn  affirmed  the  decisKNi  of  the  Circuit  Court,  reported  in 
60  Fed.  Rep.  306,  has  decided,  that  the  agreement  by  which 
the  American  Sugar  Refining  Company  incorporated  with 
itoelf  the  Philadelphia  Refineries,  thus  securing  absolute 
eontrd  over  ninety-eight  per  cent  of  the  total  out-put  of 
refined  sugar  in  the  United  States,  with  the  necessarily  inci- 
dent power  to  dictate  the  price  of  that  commodity  throughout 
the  Union,  is  not  within  the  prohibition  of  the  act  of  Congress 
of  July  2,  1890,(36  Stat,  at  Large,  209,  c  647),  provkSng 
**  that  evay  contract,  combination  Jn  the  form  of  trurt,  or 
otherwise,  or  conspira^'  in  restraint  of  trade  and  commerce 
among  the  several  states,  is  illegal,  and  that  persons- who  shall 
monopoliae  or  shall  attempt  to  monopolise,  or  combine  or 
conspire  with  other  persons  to  monopolise  trade  and  com- 
merce among  the  several  states,  shall  be  guilty  of  a  misde> 
meanor/*  The  opimon  is  a  remarkable  one.  In  briel^  it 
amounts  to  just  this,  (after  one  has  washed  from  his  eyes  the 
dust  kicked  up  to  blind  tWm,  and  has  taken  time  to  sift  the 
few  gnunt  of  wheat  from  the  pages  of  chalQ  that  such  a  coa- 
tmct  ii  not  within  the  purview  of  the  statute,  because  it  refers 
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primarily  to  the  muii^acikfr  of  the  article  in  question,  and  not 
to  its  interchange  among  the  states,  and  is  consequently  not 
within  the  power  of  Congress  to  regulate  interstate  commerce. 
Rut  this  conclusion  was  only  arrived  at  by  studiously  ignoring 
the  lacts,  that  the  people  of  the  United  Sutes.  not  merely 
those  of  Pennsylvania,  have  been  forced  to  pay  higher  prices 
fur  sugar  since  the  contract  in  question ;  and  that  the  direct 
result  of  that  contract  was  to  affect  interstate  commerce,  b>' 
precluding  all  competition  in  that  particular  trade.  It  also 
ignores  the  fiict  that  the  parties  to  the  contract  were  citizens 
of  diflcrent  states,  and  therefore  peculiarly  within  the  jurisdic- 
ticm  of  the  federal  government.  Suppose  one  state  had  under- . 
tiken.  under  i|s  «>wn  Uws,  to  set  aside  such  a  contract. .  The 
parties  would  instantly  have  raised  thb  very  objection  to  the 
state  juriidiction,  and  this  same  court,  which  so  strenuously 
insists  that  the  annulling  of  such  a  contract  is  solely  within 
the  state  power,  would  have  been  obliged  to  admit  that  claim, 
or  o\-ertum  a  series  of  judical  decisions  reaching  back  almost 
to  the  beginning  of  our  national  history.  It  would  be 
delightful  to  see  the  court  impaled  on  the  horns  of  that 
dilemma.  But  it  is  «*ell-nigh  useless  to  comment  further  on 
thi««  decision,  for  Mr.  Justice  Harlan,  who  is  so  uniformly 
found  on  the  right  side  of  a  question  as  to  alnuMt  create  the 
impression  of  infallibility,  dissented  from  the  rest  of  the  court, 
in  clear,  forcible,  intelligent  language,  which  bears  the  strongest 
contrast  to  the  inane  hedging  and  futile  searching  for  support* 
that  characteriie  the  main  opinion.  It  u  matter  of  regret  that 
his  opinkNi  is  toolong^to  quote  in  full.  Two  paragraphs, 
however,  are  so  clear  in  their  presentation  of  the  true 
bearings  of  the  case,  and  the  effect  of  the  decision,  that  they 
must  be  given  place : 

*'  Undue  restrictions  or  burdens  upon  the  purchasing  of 
goods,  in  the  market  lor  sale,  to  be  transported  to  other  states, 
cannot  be  imposed,  even  by  a  state,  without  violating  the  free- 
dom of  commercial  intercourse  guaranteed  by  the  Constitution. 
But  if  a  staff  within  whose  limits  the  business  of  refining  sugar 
is  exclusi\'ely  carried  on  may  not  constitutionally  impose 
burdens  upon  purchases  of  sugar  4s  Ar  trtuuporled  t§  otkar 
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i/ff/ri,  how  comes  it  that  combinations  of  corporations  or  indi- 
viduals. withiA  the  same  state,  may  not  be  pr€\*cnted  b>*  the 
national  government  from  putting  unlawful  restraints  upon  the 
pordiasmg  of  that  article  to  be  carried  fr^m  ihc  state  in  wkick 
suck  fmrekaset  are  made  f  If  the  national  power  is  incom- 
petent to  repress  state  action  in  restraint  of  interstate  trade  as 
it  may  be  involved  in  purchases  of  refined  sugar  to  be  trans- 
ported from  one  state  to  another  state,  surely  it  ought  to  be 
deemed  sufficient  to  prevent  unlawful  restraints  attempted  to 
be  imposed  by  combinations  of  corporations  or  indnnduals 
upon  those  identical  purchases ;  otheruise,  illegal  combinations 
of  corporations  or  individuals  may,  so  far  as  national  power 
and  interstate  commerce  are  concerned,  do,  with  impunity, 
what  no  state  can  do.  .  .  . 

"  If  this  [that  Congress  has  power  to  prohibit  such  combina- 
tions] be  not  a  sound  interpretation  of  the  Constitution,  it  b 
easy  to  perceive  that  interstate  traffic,  so  iar  as  it  invoK'es  the 
price  to  be  paid  for  articles  necessary  to  the  comfort  and  well- 
bemg  of  the  people  in  all  the  states,  may  pass  under  the  abso- 
lute control  of  overshadowing  combinations,  having  financial 
resources  without  limit,  and  an  audacity  in  the  accomplish- 
ment of  their  objects  that  recognizes  none  of  the  restraints  of 
moral  obligations  controlling  the  action  of  individuals ;  com- 
binations governed  entirely  b>'  the  law  of  greed  and  selfish- 
ness—so powerful  that  no  single  state  is  able  to  overthrow 
them  and  give  the  required  protection  to  the  whole  country, 
and  so  all-pervading  that  they  threaten  the  integrity  «if  our- 


There  b  one  other  consideration  that  might  have  been 
tttgcd,  and  that  is  this :  No  one  questions  to-day  the  fiict  that 
the  Constitution  of  the  United  Stites,  in  common  with  all 
constitutions,  b  not  a  cast-iron  frame,  adapted  only  to  the 
dfcumstances  in  which  it  was  moulded,  but  b  elastic,  and 
capable  of  being  adapted  to  new  conditions  as  they  arise.  No . 
one,  abo,  will  question  the  tact  that  the  framers  of  the  Con- 
stitution, had  they  foreseen  the  occurrence  of  a  contingency 
like  the  present,  would  have  prepared  express  means  to  meet 
iL    Now,  when  such  means  exist  by  implication,  and  can  be 
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adapted  to  the  end  with  far  lens  of  violence  than  in  the  caM  of 
many  an  actual  usurpation  of  power,  what  sound  reason  can 
be  given  for  refusing  to  employ  them?  The  Coostitutioa 
newr  intended  that  Congressmen  should  be  elected  for  their 
monetary  qualifications ;  that  they  should  purchase  ne-elcctioa 
by  River  and  Harbor  appropriations;  that  a  convention  of 
delegates  of  worw  than  doubtful  antecedents  should  dictate 
to  the  people  the  choice  of  a  President ;  or  that  an  actual 
minority  of  the  people  of  the  country,  by  means  of  an  acci- 
dental majority  of  Congressmen,  the  unjustifiable  unseating 
of  members  of  the  opposite  party  to  faicrease  that  minority, 
and  the  Wolation  of  every  principle  of  parliamentary  law» 
should  enact  laws  to  enrich  the  few  at  the  expense  of  the 
many ;  and  yet  all  these  things  ha^T  been  done,  and  have  been 
w-inkcd  at,  if  not  actually  favored,  b>'  this  same  court  It  is 
enough  to  say  that  if  this  decision  stands,  and  if  it  is  true 
tliat  the  national  government  is  powerless  to  protect  the  people 
against  such  combinations  as  this,  which  the  stiles  are  both 
unwilling  to  assail  and  powerless  to  overthrow^  then  thia  . 
government  is  a  failure,  and  the  sooner  the  social  and  political 
revolution  which  many  far-sighted  men  can  see  already  dark- 
ening the  horixon  o\'ertakes  us,  the  better. 


The  court  Ust  mentk>ned  holds,  with  far  better  reason,  that 
the  courts  of  a  state  from  which  a  fugitive  from  justice  ia- 

irtimii     demanded  by  rendition  proceedings,  do  not  deny 

'!■■''<''■  to  such  person  any  rights  secured  to  him  by  the 
Constitution  and  Laws  of  the  Unitud  States,  by  refusing  to  pasa. 
on  the  constitutkmality  of  the  statute  of  the  demanding  atate 
under  which  the  indictment  against  such  person  is  sufficient  t 
Ptturti  V.  7>jMf,  15  Sup.  Ct  Rep.  1 16. 

The  Supreme  Court  of  North  Carolina,  in  SMt  v.  /MT,  ao 
S.  E.  Rep.  739,  has  laid  do«*n  the  absurdly  technical  rule« 
that  when  a  person  is  murdered  in  one  state  by 
penons  in  another,  shooting  across  the  border^ 
the  criminaii,  who  has  never  been  actually  within  the  terri- 
tory of  the  sUte  of  the  injury  smoe  the  commissioo  of  the 
crime,  though  it  was  coostnicthrely  oomnttted  there,  an  not 
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penoiit  who  have  fled  from  juitioe  and  been  found  in  another 
state,  frithin  the  meaning  of  the  Constitution  of  the  United 
States,  Art.  IV,  i  a,  cL  2,  providing  that  a  person  so  doing 
shall  be  surrendered  on  demand  of  the  state  from  which  he 
has  fled;  but  graciously  acknowledges,  that  though  the 
governor  cannot  surrender  such  a  person  without  statutory 
authority,  (jm/  fMsrr  ?),  the  legislature  may  supply  thb  emsms 
mmisms^  and  give  him  the  power.  Clark,  J.,  dissented,  in  a 
veiy  forcible  opinion,  declaring  that  in  his  estimatkm.  "a 
person  who  places  himself  outskJe  the  limits  of  the  slate,  from 
thence  to  commit  the  crime  within  the  state,  and  ever  after- 
wards avoids  going  into  said  state  to  avoU  arrest,  as  truly  *  flees 
Irom  justice'  as  he  who,  having  committed  a  crime,  flees 
from  the  state  subsequently.  If  an  infernal  machine  sent  by 
mail  or  express  from  a  distant  state  explodes  and  kills  the 
leodvcr,  it  is  murder  committed  in  the  latter  stale.  The 
sender  skulking  in  another  slate  to  avoid  arrest  b  as  truly  a 
frigitive  from  justice  as  if  he  had  accompanied  the  machine  to 
ifei  destination,  and  then  fled.**  In  reference  to  the  suggestion 
that  the  state  legislature  might  pass  a  law  providing  for  the 
surrender  of  the  criminal  in  such  a  case,  he  makes  the  fblfow- 
ing  keen  criticism :  **  It  is  true  the  several  states  might  pass 
statutes  broader  than  the  clause  quoted  from  the  federal  con- 
stitution, but  it  is  also  true  that  some  of  them  might  fell  to  do 
so.  The  iederaJ  constitution  does  notcontempbte  leaving  the 
security  of  so  many  dties  and  towns,  lying  near  stite 
boundaries,  dependent  upon  the  inadvertence  or  unwillingness 
of  the  legitbtture  of  a  neighboring  state  to  pass  an  extradition 
hw  mofe  liberd  than  the  federal  constitudon.** 

The  view  of  the  majority  of  the  court  rests  upon  a  fended 
analogy  with  the  case  of  SiaU  v.  JMr,  73  Ala.  503.  There 
a  pemoo,  who  it  was  claimed  had  obtained  goods  by  felse  pre- 
tences from  the  New  York  agent  of  the  prosecutor,  a  resklent 
of  Fcmisylvania,  the  fidae  representatkios,  if  any,  being  made 
to  the  agent,  and  who  had  never  been  in  Fennsyhrania,  was 
hdd  not  to  be  a  fugitive.  There  is  this  noticeable  diiMBrence 
I  the  caeca,  that  in  the  htler  case  there  had  been  no 
I  of  the  crime,  coostmcthre  or  otherwise,  hi  1 
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sylvania ;  which  is  suffideiit  reason  lor  the  correctness  of  that 
decision.  This  saving  clement  is  wanting  in  the  North  Caro- 
lina case.  As  to  who  b  a  fugitive,  see  2  Am.  L.  Keg.  &  Rev. 
(N.  S.)  1 8. 

The  liquor  laws  arc  another  subject  of  continued  dispute, 

and  the  decisions  are  sometimes  hopelessly  conflicting,  both 

■■■■■iMiiMM    ^"^^  ^'^^  other  and  with  common  sense.    The 

u«Mf«,  Supreme  Court  of  Missouri,  however,  is  usually 
correct  on  such  questions,  and  has  ai;ain  proved 
itself  so  by  holding  that  an  incorporated  club  is  not  a  person, 
within  the  meaning  of  an  act  requiring  the  "  person  '*  licensed 
to  satisfy  the  court  that  he  is  a  law-abiding,  assessed,  tax- 
liaying,  male  dtixen,  mvr  twenty-one  years  of  age ;  and  that 
when  a  A^jm  JSdt  social  club,  with  limited  membership,  admis- 
sion to  which  cannot  be  obtained  by  persons  at  pleasure,  and 
whose  property  is  actually  oHticd  in  common  by  its  ^nembers, 
distributes  liquors  belonging  to  it  among  them,  it  is  not  an 
illegal  sale,  within  the  prohibition  ai.ainst  sales  by  persons  not 
licensed :  SUHt  v.  St,  Ltmis  Quh.  2%  S.  W.  Rep.  604. 

This  is  the  prevailing  opinion :  Graffs,  Bvams^  8  Q.  B.  D. 
373 :  Tenmcsut  CM  v.  Dwjcr,  1 1  Lea,  (Tenn.),  452 ;  Pied- 
mant  Clmb  v.  Cowm,,  87  Va.  540;  S.  C,  12  S.  E.  Rep.  963 ; 
State  V.  McMaster,  35  S.  Car.  1 ;  S.  C,  14  S.  K.  Rep..  290; 
Harden  v.  Montana  Cinb^  (Mont),  25  Pac.  Rep.  1012 ;  Comm, 
V.  Pomfthrtt^  137  Mass.  564;  thotigh  some  courts  have 
thought  otherwise,  ami  have  punished  the  steward  of  the 
club  as  an  unlicensed  seller  of  liquor :  Martin  v.  State,  59  Ala. 
34 ;  or  at  least  required  the  club  to  pay  the  license  tax  required 
of  retailers :  Kentneky  Qnb  v.  Lonitviile,  92  Ky.  309 ;  Pea,  v. 
Sanie,  (Mich),  41  N.  W.  Rep.  908 ;  State  v.  Boston  Qnb,  (La.), 
12  So.  Rep.  895  ;  Nogaies  CM  v.  State,  69  Miss.  218.  If, 
howei'cr,  the  club  is  a  mere  de\'ice  to  evade  the  provisions  of 
the  license  law,  the  person  who  dispenses  the  liquor  is,  of 
course,  liable  for  a  violation  of  that  law :  Comm,  v.  Bwig,  14$ 
Mass.  1 19;  &  C  13  N.  E.  Rep.  365  ;  Comm,  v.  TUmty,  148 
Bi.  552 ;  and  any  sale  by  a  club  to  its  members,  in  violation 
of  a  prohibition  or  local  option  law,  is  illegal :  Siaits.  Bottom 
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SmiU  Qmh,  73  Md.  97 ;  S.  C,  20  Atl.  Rep.  783 ;  Simie  v. 
Uekjftmr^  9S  N.  C.  633 ;  SUite  v.  A>w.  108  N.  C.  787.  There 
b  an  cxoellent  article  on  this  question  in  14  Crim.  L.  Mag. 
541,  and  a  long,  wdl-considcred  annotation  thereon,  in  31 
Am.  L.  Rbc  861.  

The  Supreme  Court  of  New  Jersey  has  recently  decided,  in 
WUHams  v.  MerskffH,  30  Atl.  Rep.  619,  that  when  a  lea.se  is 
^   iiTiir  -f  o*^^  ^  ^^  wife's  land,  1^  the  husband,  for  tmit 

^Twiit.  year,  with  the  privilege  to  the  tenant  of  a  further 
term  of  four  years,  without  authority  from  her,  the 
act  <if  the  wife  in  receiving  the  share  of  the  &rm  products 
reserved  by  the  lease  for  the  first  year  will  not  operate  by  way 
of  estoppel  to  create  a  term  for  five  years.  Her  assent,  under 
the  statute  of  frauds,  must  be  in  writing. 

The  Supreme  Court  of  Vermont,  in  Uack  v.  Dmiij,  30  Atl. 

Rep.  686,  has  ruled.  (1)  That  wlien  a  lease  provides  that  if  the 

lessee  keeps  all  its  conditions  he  may  purchase 

•mwit*     the  kmd,  (he  acceptance  by  the  landlord  of  the 

'^'"*'"'  rent  after  it  b  due.  without  objection,  waK-es  a 
breach  of  the  condition  as  to  the  time  of  its  payment ;  and, 
(3)  That  a  provision  in  the  lease  that  the  lessee  may  buy  the 
land  "at  the  option  of  the  parties,"  means  that  the  lessee 
may  buy  at  his  own  option. 

The  Soprcme  Court  of  North  Carolina  has  recently  held, 
in  accord  with  the  weight  of  authority,  (1)  That  one  who 
forms  the  design  to  steal,  and  canies  out  that 
design,  is  guilty,  though  the  owner  is  advised  <jf 
the  intended  larceny,  appoints  agents  to  watch  the 
thieC  and  allows  him  to  commit  the  theft,  with  a  view  to 
having  him  punished ;  (2)  That  when  the  agent  of  the  owner 
of  the  property  tells  a  servant  to  persuade  a  third  person  to 
Meal  that  property,  and  he  does  so,  and  the  property  is  taken 
by  such  person,  the  hitter  is  not  guilty  of  larceny,  though  he 
had  prevkwsly  formed  the  intent  to  steal  it;  for  (3)  Larceny 
cannot  be  oommitted  unless  the  stolen  property  be  taken 
against  the  will  of  the  owner;  aind  therefore  cannot  be  com- 
nittBd,  when  the  owner,  through  his  agent,  cooscnu  to  the 
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taking  and  aftportation,  though  the  content  b  given  lor  the 
'purpoiie  of  apprehending  the  criminal :  SMit  v.  ASmtu,  so 
S.  K.  Rep.  723. 

It  is  well  settled,  that  there  can  be  no  larceny  with  the 
con-sent  of  the  owner,  e^-cn  if  that  consent  is  given  for  the  sole 
purpose  of  entr^iping  the  person  suspected,  and  the  doer  of 
the  act  does  not  know  of  the  existence  of  the  drcumstances 
which  prevent  the  criminal  quality  from  attachmg :  Cmumt  v. 
/V».,  18  Colo.  373.  The  same  u  true  in  the  case  of  extor- 
tion :  Av.  V.  Gwdittr,  73  Hun,  <56. 

Accordfaig  to  a  recent  decision  of  the  Supreme  Court  of 
Michigan,  when,  in  an  action  for  libel  for  publbhhig  a  news- 

gj^  paper  article,  stadng  that  philndfr  was  arrested  for 
wmwm  Mmm  larocny,  and  giving  the  number  of  Us  reridence. 
et'idence  is  given  that  another  person  of  the  same  name  as 
plaintiff  was  arrested,  it  does  not  show,  as  matter  of  hw,  that 
defendant  intended  in  good  fiiith  to  refer  to  such  other  perscm : 
Dmns  V.  Mmrxhrntuem,  61  N.  W.  Rep.  S04«  See  a  Am;  L.  Reo. 
&  Rbv.  (N.  S.)  21.        ^ 

In  the  opinion  of  the  Supreme  Court  of  South  Carolina, 

a  pcrMMi  who  solicits  orders,  by  sample,  for  sewing  machines 

^    and  their  parts  and  attachments,  for  a  foreign 

NMiMr»Mtf  sewing  machine  company,  which  has  a  store  and 

■'"■'"  stock  of  goods  in  the  state,  from  which  such 
orders  are  filled,  b  not  a  "  hawker  or  peddler,"  though  he 
occasionally  scIIh  a  sample  machine  out  of  his  wagon :  Si^ti 
v.  Mcrckmd^  20  S.  E.  Rep.  544. 

The  Supreme  Court  of  Iowa  holds,  with  good  reason,  that 
the  iact  that  the  dcicndant  in  an  action  for  roalidous  prosecu- 
mnrtTiir  tion  consulted  an  attorney  before  prosecuting  the 
plaintiff'  for  opening  hb  mail,  is  not  admissible  as 
proof  of  probable  cause,  when  ^  also  appears  that 
the  attome)'  gave  defendant  no  advice,  but  referred  hhn  to  the 
United  Sutcs  officers :  Hotdtm  v.  MarnU^  61  N.  W.  Rqi.59d 
There  is  an  annotation  on  this  talijcct  in  1  Am.  L.  Rao.  ft 
Rbv.  (N.  S.)  591. 
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The  Supreme  Court  of  Mississippi  has  recently  decided, 
that  when  a  note  nude  in  another  state  by  a  married  woman  is 
sued  on  in  }Hia»iamppi,  the  liability  of  her  sepa- 
rate estate  therefor  will  be  determined  by  the 
laws  of  the  latter  state ;  and  will  be  held  to 
chsf^  her  separate  estate  there,  though  it  could  not  do  so 
under  the  laws  of  the  place  of  comract:  Hemi  v.  Bnwir.  i6 
Sa  Rep.  3sa 

The  Court  of  Appeals  of  Maryland,  in  Gif  &  SukirSmii  /fy. 
C0.  V.  Mrrnn,  30  AtL  Rep.  643.  has  reasserted  some  of  the 
finniliar  principles  of  the  law  concerning;  the 
ItabiUty  of  an  employer  for  the  act  of  an  iode- 
pemlent  contractor;  holding,  that  though  a  person 
who  owes  a  duty  to  the  public  in  the  execution 
of  any  work,  cannot  relieve  himself  from  liability  for  a  breach 
of  that  duty  by  committing  the  work  to  an  independent  con- 
tiactor,  yet  neither  (t)  A  railway  company,  which  permiu  an 
engine  to  be  run  on  its  tracks  by  a  contractor  in  pa  forming 
his  contract  with  third  parties,  nor  (2)  A  turnpike  company, 
which  lawfully  permiti  an  independent  contractor  to  operate 
an  cngfaie  over  railway  tracks  bud  on  the  pike,  fai  performing 
his  contract  with  the  compaii)*,  is  liable  for  an  injury  caused 
by  the  negligent  operation  of  the  engine. 

A<  a  general  rule,  the  empk>>'er  wiH  not  be  liable  for  the 
negligence  of  an  independent  contractor,  if  he  has  selected 
one  who  is  competent,  and  the  work  to  be  done  b  safe,  when 
ofdinary  care  b  used  :  B^U  v.  Eurfhi  CM,  (N.  Y.),  32  N. 
E.  Rep.  1052.  (1)  But  the  contractor  must  be  independent, 
that  is,  left  to  use  his  own  discretion  as  to  the  manner  of  exe- 
J  the  work,  and  the  choice  of  laborers  and  agencies;  a 
ipmoerdi  oontrol.  however,  if  not  actually  exercised,  will 
not  make  the  master  liable  for  the  acu  of  the  contractor: 
NmwM Cms Ugki  Co.  r.  Nmrvmlk,6i  Conn.  495  ;  S.  C  28 
AtU  Rq>.  32.  The  dir«ctkm  of  what  shall  be  done,  also^  if 
not  conaededwjth  control  over  the  manner  and  means  of 
domg  it,  docs  not  alter  the  relation:  if«py»"  v.  SmiA.  139 
Masa.  570;  S  C,  35  N.  £.  Rep.  lot.    (2)  It  k  not  c^ 
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that  the  maiiter  should  not  knowingly  employ  one  who  is 
incompetent ;  he  must  exercise  due  care  to  select  one  who  is 
competent  and  skilful :  N&rwaik  Gas  Ugki  C0,  v.  Norwaik^ 
63  Conn.  495  ;  S.  C.  28  Atl.  Rep.  32.  If  he  employs  a 
person  known  to  be  negligent,  or  to  be  in  the  habit  of  carrying 
on  his  work  in  a  dangerous  manner,  he  is  liable:  BnuModt  v. 
Eimair,  1 14  Mo.  55 ;  S.  C,  ai  &  W.  Rep.  451*  (3)  If  the 
work  to  be  done  is  in  its  nature  dangerous,  or  injurious  to 
others,  the  master  cannot  relieve  himself  from  liability  by 
delegating  the  performance  of  it  to  an  independent  contractor : 
Oiigrtvt  V.  Swttik,  (Cal.).  36  Pte.  Rep.  411;  WMmmis. 
Fresno  Cmm^  &  trr,  Cf,,  96  Cal.  14;  S.  C.  30  Pftc.  Rep. 
961 ;  BnwuM  v.  ScJtnmfr,  ao  N.  Y.  Suppl.  130;  Ketckam  v. 
C0km^  22  N.  Y.  Suppl.  181 ;  S.  C,  2  Misc  Rep.  437 ;  ^  v. 
F4u»m,  1  $6  Mass.  47 1 .  Nor  can  he  so  delegate  the  perform* 
anoe  of  any  duty  he  owes  to  the  public,  or  to  private  indi- 
viduals, as  to  escape  liability :  Oarie^  v.  Wtsi  Vm.  CmL  &  P, 
Rjt,  Cp.,  (W.  Va.).  19  S.  E.  Rep.  571 :  Sj^aer  v.  Srihite, 
(Cal.),  37  Pte.  220;  Hmntfver  v.  WMen,  49  Ohk»  St.  69. 
(4)  If  the  work  done  by  an  independent  contractor  is  accepted 
and  used  when  in  an  imperfect  conditkHi,  the  owner  is  liable  for 
any  injury  caused  by  its  defects :  Dommmm  v.  Oakland  & 
Bcrkthy  Rapid  TramsU  Ca,,  (Cal.).  36  IVic.  Rep.  5 16.  There 
is  a  long  annotation  on  this  subject,  in  31  Am.  L.  Rbg.  352. 


The  Supreme  Court  of  Florida,  in  Tkasea  v.  MrDavid,  16 
So.  Rep.  321,  has  very  clearly  stated  the  principle  which 
control  the  right  of  a  municipal  corporation  to 
enact  penal  ordinances,  as  follows :  ( 1 )  That,  unlets 
forbidden  by  the  constitution,  the  legisbUuie  can 
clothe  municipal  governments  with  power  to  pn>> 
hibit  and  punish  by  ordinance  any  act  made  penal  by  the 
state  laws,  when  dtme  within  the  municipal  limits,  (i)  Such 
an  ordinance  is  not  invalid,  merely  because  it  prescribes  the 
same  penalties  as  the  state  law  for  the  commission  or  omis- 
sion of  the  same  act  (3)  It  is  no  valkl  objection  to  such  an 
ordinance,  that  the  oAcnder  may  be  tried  and  punished  for  the 
same  act  under  both  the  ordinance  and  the  rtate  law.    (4)  A 
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€oii\-iction  or  acquittal  by  the  municipal  courts,  under  aach 
an  ordinance,  b  no  bar  to  a  prosecution  under  the  slate  law. 
(5)  Such  an  ordinance  i*  not  invalid,  merely  because  the  trial 
thereunder  is  without  a  jury.  (6)  Nor  is  it  invalid,  because  it 
exccpu  from  its  operation  certain  business  pursuits  that  are 
not  excepted  from  the  operation  of  the  state  law  on  the 


To  the  same  eflixt  is  HmMt  v.  Citjr  ^ /acJttamfiBe,  (FUu). 
16  So.  Rep.  398.  See  1  Am.  L.  Rbo.  &  Rbv.  (N.  S.) 
«SK«69.  

The  question  of  the  imputation  of  contributory  negligence 
b  one  of  frequent  discussion ;  and  prciients  itself  in  an  unceas- 
ing variet}*  of  circumstances  and  relations.    The 
Supreme  Court  of  Georgia,  in  a  very  long  and 
carefully  considered  opinion,  has  lately  held,  in 
Aiiamta  &  C  AuT'Liiu  Ry,  C0,  v.  Grmvitt,  20 
S.  £.  Rep.  550,  that  (1)  When  a  iather  entrusts  his  minor 
son  of  tender  years  to  the  care  and  custody  of  another,  that 
person  becomes  the  legal  representative  and  agent  of  the&ther 
in  discharging  the  duty  which  the  law  imposes  upon  the 
latter  of  guarding  and  shielding  the  child  from  injury ;  and 
accordingly,  if  the  child,  by  reason  of  the  gross  negligence  of 
his  custodian,  is  run  o\'cr  by  a  passenger  train  and  killed,  such 
negligent  conduct  is,  in  law.  imputable  to,  the  father  himself; 
(3)  Such  a  custodian  cannot,  however,  be  properly  regarded 
as  also  the  representative  or  agent  of  the  mother  of  the  child* 
since,  in  that  state,  the  lather  is,  by  express  statute,  mvested 
with  the  control  of  his  minor  children,  and  the  mother  is  noC 
accountable  lor  the  conduct  of  the  custodian  chosen  for  theo* 
by  the  fiOher;  and  (3)  In  a  suit  by  the  mother  in  her  o«^ 
right  as  aothoriied  by  special  statute,  she  is  not  chargeable 
with  the  negligence  of  the  lather,  merely  because  of  the  ooo* 
jttgal  rebtion  existing  between  them.    See  1  Am.  L.  R<^*  ^ 
Rxr.  (N.  S.)  314,  870:  and  an  annotation  hi  33  Ai<*  ^ 

Acooffdhig  to  a  recent  decision  of  tfie  Supreme 
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of  Florida,  whicb  follows  the  general  rule  on  tbc  tutqeot, 
coupons  payable  to  bearer,  attached  to  a  raalraad 
bond,  and  leptcsentmg  the  semi-annual  instalments 
of  interest  accruing  thereupon,  are,  in  legal  cAect, 
pnimissory  notes,  and  possess  all  the  attrftiutei  of  negotiable 
paper;  they  may  be  detached  and  negotiated  separately  by 
simple  deliver)',  and  may  be  sued  on  separately  from  the  bond, 
after  the  bond  itself  hasf  been  paid  and  satisfied,  as  «*eU  as 
before ;  and  when  once  detached  and  negotiated,  they  cease  lo 
be  mere  hiddents  of  the  bond,  become  independent  dahns,  and 
carry  interest  after  their  maturity :  TnuUa  <  inimml  iwif. 
Fnmi  V.  LnoU^  i6  So.  Rep.  535. 

The  Supreme  Court  of  Iowa  has  ruled,  that  when  a  person 

mduces  another  to  sign  a  paper  containing  no  writing,  and 

■■■tfnt    '^'^^  is  to  be  used  merely  as  a  means  of  identi- 

\»t!lSr     ^'^  ^  "•gmer,  who  does  not  intend  to  execute 

ny^Mt    a  note  or  contract  of  any  kind,  and  then  fills  out 

***'^       the  blanks  so  as  to  make  the  paper  a  note,  the 

note  will  be  void,  even  in  the  hands  of  an  mnocent  hoMer; 

and  such  evklence  b  suAicient  to  wamm  a  findfaig  that  the 

note  was  forged:  Fim Nmi.  Bk.  <  Grmmd  Hmnn  v.  Ziim^ 

61  N.  W.  Rep.  4«3-      

According  to  the  Court  of  Appeab  of  Maiyhnd,  an  agree- 
ment between  two  parties  to  fium  on  shares,  one  of  whom  la 
to  expend  a  certain  sum  in  the  farming  opera- 
tkms,  does  not  constitute  a  partnerriup,  though 
one  of  the  parties  spoke  of  it  as  such :  Rm*  v.  Btuker^  30  Atl. 
Rep.  63;.  ■ 

The  Supreme  Court  of  North  Carolina  is  of  opinfon,  that  a 
defendant  in  a  criminal  prosecutkm,  who  testifies  in  his  own 
behalf  and  of  Us  own  accord,  is  guilty  of  peijury 
if  be  testifies  folsely.  He  is  to  be  treated  the  same 
as  any  other  witness :  SMe  v.  NmMu,  Jo  S.  E. 
Rep.  623.  To  the  same  efiect  are  M»fkj  v.  SMr,  (Tex.X 
36  S.  W.  Rep.  395  ;  HmtAtnm  v.  Smi,  (TcjlX  24  S.  W. 
Rqi.90S. 
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Let  the  photographers  beware  how  they  decorate  their 
1!    The  Circuit  Court  for  the  District  of  Massachu- 

setts  has  lately  held,  fai  OHiit  v.  H^aikfr,  64  Fed. 

Rq>.  280.  (1)  That  it  b  a  breach  of  contract  and 
\'iohitioa  of  confideiicc  Ibr  a  photographer  to  make  urauthor* 
iscd  copies  of  a  customer's  photograph ;  and  (2)  That  though 
a  private  individual  may  enjoin  the  publication  of  hb  portrait* 
a  public  character  canfK>t,  in  the  absence  of  breach  of  contract 
or  violation  of  confidence  in  securing  the  photograph  from 
which  the  publication  is  made;  and  (3)  That  one  who  is 
among  the  foremoeit  inventon  of  his  time  is  a  **  public  charsc- 
ter/*  within  the  above  rule. 


The  Supreme  Court  of  Kansas,  in  MVrwir  v.  GnaUjr,  3$ 
Kk.  Rep.  482,  has  ruled  that  though  in  an  action  of  replevin 
n„T,ii,  the  measure  of  damages  for  the  wrongful  detention 
^■■■■M  is  ordinarily  the  interest  on  the  value  of  the  prop* 
etty  while  wrongfully  detained,  yet,  when  the  property  has  a 
usable  value,  the  value  of  its  use  while  so  detained  is  a  proper 
measure  of  damages. 

The  Supreme  Court  of  New  York,  Fourth  Department, 
following  the  general  rule,  has  recently  held,  that  a  manu* 
focturer  will  be  protected  in  the  use  ot  a  geogra- 
phical luime,  by  which  his  goods  are  known  to  the 
public,  as  against  another  manuiacturer,  who  uses  the  same 
name  to  designate  a  similar  article,  not  for  the  purpose  of 
describing  the  place  where  the  goods  are  made,  but  for  the 
fraodulent  purpose  of  deceiving  purchasen :  GMif  v.  Slia,  31 
K.  Y.  SuppL  102.  There  is  an  annotation  on  this  subject  in 
1  Am.  L.  REa  &  Rsv.  (N.  S.)  514.  See  also  2  Am.  L.  Rbo. 
ftREV.(N.S.)3a         ^ 

The  Court  of  Appeals  of  Kentucky  has  just  passed  upon  a 
:  important  question,  under  the  Kentucky  statutes,  1 1350* 
providing  that  ail  wage  eamen  shall  be  pakl  for 
their  wages  in  lawfol  money.    A  mining  company 
paid  its  empfoyes   once-  eadi  month,  in  Uiwful 
moocy,  for  the  bbor  of  the  past  month,  and  at  any  time 
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durinfr  the  month,  upon  thdr  application,  issued  checks  to 
them,  payable  in  merchandise  at  the  company's  store.  The 
amount  of  checks  so  issued  to  each  man  was  deducted  from 
hi.4  wa;*es  on  evcty  pay  day.  and  he  was  paid  the  balance  in 
cash,  but  no  mone>'  was  paid  for  outstanding  checks.  This 
arrangement  was  hekl  not  to  be  a  violation  of  the  statute: 
AviMt  BtmiiyxnIU  Coat  C0,  \\  Camm..  28  S.  W.  Rep.  $02. 

This  i<i  hardly  in  accord  with  the  weight  of  authority.  In 
U^H€ock\.  Yaden,  121  Ind.  366;  S.  C,  23  N.  E.  Rep.  253, 
a  contract  by  an  employe  that  he  would  receive  his  %rages.  or 
any  part  therer>C  at  the  option  of  h»  employer,  in  goods  from 
the  latter's  store,  and  expressly  waived  his  right  to  be  paid 
according  to  the  statute  of  that  state,  was  held  to  be  absolutely 
void,  and  could  not  be  pleaded  as  a  bar  to  an  action  for  the 
wa^cs  due  the  emplo^'e.  In  St€U€  v.  Loomis^  (Mo.),  20  S.  W. 
Rep.  332.  the  defendant  issued  to  his  employe  a  coupon 
check  book  for  S5  in  payment  of  his  wages,  which  stated  that 
the  book  was  good  for  merchandise  at  the  defendants  store, 
when  presented  by  the  employe;  and  it  appeared  that  the 
amount  of  the  coupons  was  deducted  from  the  emplo>'e*s 
w.i'^cs  and  charged  to  him.  This  was  held  a  violation  of 
the  act.  But  an  order  given  to  the  plaintiff,  for  labor  per- 
formed, directing  another  to  pay  him  5  ■  80.  is  not  an  e\idence 
of  indebtedness  for  wages,  pa>'able  "otherwise  than  in  la«'ful 
money  of  the  United  .States,**  11-ithin  the  statutory  prohibition: 
Agce  V.  Smith,  7  Wash.  471 ;  S.  C.,.35  Pac.  Rep.  370. 

A  statute  similar  to  those  in  the  above  ca.^es  was  held 
unconstitutional  by  the  Supreme  Court  of  Pennsylvania,  in 
Codeharics  v.  Wigttnmn,  113  Pa.  43 1 ,  why,  no  one  knows,but 
ostensibly  on  the  ground  that  it  was  an  attempt  to  prevent 
persons  sm  juris  from  making  their  own  contracts ;  the  judge 
who  delivered  the  opinion,  (one  from  whom  better  things 
might  have  been  expected.)  saying  with  that  tinsel-like 
sfKciousness  of  epigram  that  is  so  often  foisted  on  the  worid 
in  place  of  sound  reason,  that  it  was  "  an  insulting  attempt  to 
put  the  laborer  under  a  legblative  tutelage,  which  is  not  only 
degrading  to  hb  manhood,  but  subversive  of  his  rights  as 
a  citizen  of  the  United  Sutes.**    But  with  all  the  deference 


nomMM  or  -ns  iaw.  ioi 

mqove  wlMther  Hit  oioie  ik^iiJw^  to  be  faraed  to  Ubor  at 
wigcsi  PBiiciy  sylncKniK  to  kocp  sool  sod  body  tofBttcf » wtn 
uKo  be  cowipcilcd  to  accept  pmhO  at  cxocbitoflft 
■mead  of  the  oeeded  mooey,  or  to  be  freed  fron  dnt  < 
MO,  whea  ooable  to  free  ooeadf,  cvco  if  k  be  fagr  the  c 
of  o  fittle  psOeimfeiOL  Certamty,  ommc  oho  wooU  prafer 
to  be  the  sUvcA  of  1  he  puhHc,  fat  her  thM  of  a  privole  iodhridMl 
or  cofporatioo.     IkittastBsr~ 


The  Soprcoie  Coort  of  CalMbmia,  on   the  aolhoritjr  of 

JMkr  V.  UeDmmU.  36  Him.  (N.  Y.),  194.  hoi  mntly 

decided,  that  a  varchoowana,  under  a  ooatraa 

jigg^i^        to  Store  propeny  lor  a  cettaio  tane  lor  a  ccr* 

^  ^^^^^  ^^.  ;^  BUB  sbbl  caBBoc  looovor  lor  stocace  wBcre  loe 
property  b  dertrayed*  Umm^i  vBhoHt  bc^B* 


OB  hh  part,  befare  the  cspifHioB  of  the  1 
Abb  v.  Knmey.  j8  Rk.  Rcpu  645.    Bot  o^eo  it  ia 
taBi  of  wwhoMMBicB  to  collect  ^Bffes  Cv  itoaife  ooly 

bdbfe  thqr  aiv  Offered  oat  vOl  not  raleate  the  oorBcr 
theiiijwiiof  atBHige;>i«y.OH#a;(Ala.X  IS  Sol 
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The  great  Brooklyn  Krilce  jitit  ended,  has. added  iti  con- 
tribution to  iitrike  law,  in  the  shape  of  a  further  definition  of 
the  sphere  of  the  writ  of  mandamus.  However  pufposeleas 
its  short  and  disastrous  history  may  seem,  however  lessonlcss 
it  may  appear  to  pass,  yet,  each  strike,  we  may  hope,  in  the 
wearying  succession,  adds  its  quotum  to  the  gradually  grow* 
ing  iund  .of  strike  law.  The  experience  gamed  hi  one  strike, 
makes  the  conduct  of  the  next  more  intdligcnt,  and  its  out- 
come more  just ;  each  brings  us  a  step  nearer  the  solution  of 
the  underlying  problems,  and  the  removal  of  the  underiymg 
e\'its.  This  hope  b  inspired  chiefly  by  the  ever  mcreasing 
tendency  of  both  skies,  in  labor  controverrics.  to  sedr  protec- 
tkm  (rom  the  courts.  Judicial  intervention  has  already  given  . 
us  a  jurisprudence  of  injunction  as  applicable  to  strikes,  a 
leitacy  left  by  the  recent  great  strikes  of  the  West  and  North- 
west And  now  the  Brooklyn  trolley  strikes  have  filled  a  like 
oflfice  with  respect  to  the  writ  of  mandamus.- 

Without  gomg  minutely  into  the  history  of  the  Brooklyn 
strike,  suffice  it  to  say,  that  the  usual  concomitants  of  a  strike 
prevailed,  lawlessness,  disorder,  vk>lencc  and  riot  Cars  of 
the  companies  returned  to  the  stables  windowless ;  new  **  non- 
union **  motormen,  «*ith  broken  heads,  or  not  at  all.  The  cut- 
ting of  wires  became  a  general  pMtime.  The  cfibrts  of 
Brooklyn's  entire  police  force,  and  7000  State  troops,  proved 
unavailing  as  a  preventive.  The  dty  authorities  to  lessen 
their  responsflMlitieB,  advised  the  companies  not  to  attempt 
running  their  full  complement  of  cars.  At  this  juncture, 
applicatkMi  was  made  to  Judge  Gaynor,  of  the  New  York 
Supreme  Court,  tor  a  writ  of  mandamus,  to  oompd  the 
Brooklyn  Heights  Railroad  Ca,  to  resume  the  operation  of 
its  road.  The  writ  was  granted  in  its  alternative  lbnn,.and 
Brooklyn,  I  may  say  the  countiy,  was  astounded  to  read  in 
the  learned  judge's  dedskm,  the  statement,  that  ''the  daim  of 
violence,  amounting  to  a  prevention,  b  not  leg»I^  niade  out. 
102 
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Imtanoo  oC  violaicc,  gcnermlly  by  olhen  than  the  former 
employes  oC  the  company,  are  shown,  but  it  is  also  sho«n 
th^  not  only  the  police  Ibioe  of  the  dty,  but  also  over  7000 
sokfien  are  pieserving  order,  and  I  cannot  believe  that  thia 
oompany.is  not  protertcd  in  its  rights.  It  is  entitled  to  the 
fiiH  protection  of  the  government  in  theperlbrmanoe  of  its  public 
duties,  protection  on  the  one  side,  and  obedicnoe  to  law  and 
duty  on  the  other,  being  reciprocal,  and  going  hand  m 
band.  ... 

It  has  had  such  protection,  and  it  now  has  it  I  cb  not 
find  that  Government  has  (ailed  in  that  respect  at  alL  Instances, 
of  disorder  have  occurred,  but  have  been  speedily  suppressed. 

I  cannot,  therelbre.  attribute  to  government  the  fidlnre  of 
this  oofporation  to  peribrm  its  public  duties.  .  .  .  That  this 
corporation  n  not  fulfilling  its  onfinaiy  corporate  duties  to  the 
public*is  not  denied.  It  presented  the  issue  to  the  court,  that 
the  reason  for  it  is,  that  it  is  overcome  by  violence,  and  that 
the  government  does  not  adequately  protect  it. 

This  might  be  a  suflident  answer  in  law,  if  true,  but  I  rduse 
Id  find  that  cither  the  judicial,  or  the  executive  branch  of 
Government  has  fidled  in  aflbrding  protection  to  this  corpora* 
tion.  There  is  no  evidence  before  me  upon  which  I  can  cast 
such  a  reproach  upon  the  State.'* 

A  fow  days  later,  a  similar  application  was  made  to  the 
same  justice  against  the  Athntic  Avenue  Railroad  Ca,  and 
was  similarly  disposed  of  by  him  on  the  same  grounds. 

A  week  before  Judge  Gaynor's  decision,  however,  and 
before  the  situation  had  assumed  the  seriousness  requiring  tlie 
calling  out  of  the  First  Brigade,  in  addition  to  the  Second 
alreaily  00  the  scene.  Judge  Cullen,  also  of  the  Supreme  Court 
of  New  York,  had  refused  just  such  an  application  against 
the  Brooklyn  Gty  Railroad  Co.,  on  the  grounds  that  **the 
duty  of  the  company  to  operate  its  road  is  to  be  exercised 
reasonably.  In  its  operation,  the  company  is  absolutely  enti- 
tied  to  the  pnHection  of  the  authorities,  and  to  the  protection 
of  the  court.  The  court  camoc  shut  iu  eyes  to  the  fiict  that 
(and  violcnoe  have  been  committed, and  that  detach- 
of  polioe  are  scattered  all  over  the  dty.    The  com* 
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munity  owa  a  duty  of  protection  to  the  company  in  operation 
of  its  road. 

As  long  as  tiie  acts  of  violence  continue,  the  court  cer- 
tainly will  not  compel  the  road,  by  mandamus,  to  operate." 

It  does  not  here  concern  us  to  ascertain  the  cause  of  the 
vMc  disciepanc)'  between  the  lacts,  as  Judge  Gaynor  found 
them,  and  tlie  facts;  nor,  further,  why  Judge  Gaynor,  in  the 
very  crisb  of  the  strike,  denied  the  existence  of  assaults  and 
violence,,  to  which  Judjje  Cullen,  in  its  beginninj;,  had  held, 
the  court  could  not  *'  shut  its  eyes.*'  Had  Judge  Gaynor 
found  the  fiicts  to  be  as  they  are  generally  belie\'ed  to  have 
been,  it  is  dear,  from  his  reasoning,  that  he  urould  not  ha^-e 
issued  the  writ. 

Rut  Judge  Gaynor,  and  Judge  Cullen,  agree  in  stating  the 
rule  of  law,  that  interfering  mob  violence  releases  a  railroad 
from  the  public  duty  to  maintain  the  operation  of  its  road. 
And  such,  of  course,  is  the  law.  Even  as  between  railroads 
and  priiatc  individuals,  who  can  in  no  way  be  regarded  as 
responsible  for  its  existence,  mob  violence  releases  from 
liability.  As  for  instance:  "The  fi^t  that  a  railroad  company 
has  reduced  the  wages  of  its  emplo}'es,  cannot  be  held  to 
justify  or  excuse  a  mob.  composed  of  indiscrimmate  persons, 
in  stopping  a  train  of  cars,  and  deia3ring  the  receiving  of 
goods,  or  the  transportation  of  frdghu ;  nor  can  the  railroad 
company  be  held  respooMble  for  the  consequences  of  such  un- 
hwful  proceedmgs,  when  the>'  cause  such  delay."  {P.  C.  &  Si. 
L,  Rr.  O.  V.  HMmtftll,  65  Indiana,  195.)  '*  Where  emplo>es 
suddenly  refuse  to  work,  and  are  discharged,  and  delay  results, 
from  the  failure  of  the  carrier  to  supply  promptly  their  pboes, 
such  deky  is  attributable  to  the  misconduct  of  the  employes 
in  refusing  to  do  their  duty,  and  this  misconduct,  in  such  case, 
is  justly  considered  the  proximate  cause  of  the  delay ;  but 
when  the  places  of  the  recusant  employes  are  promptly  sup* 
plied  by  other  competent  men,  and  the '  strikers,  then  prevent 
the  new  employes  from  doing  duty  by  lawless  and  irresistibie 
\iolence,  the  delay  resulting  solely  from  this  cause  n  not 
attributable  to  the  nusconduct  of  employes,  but  arises  from  the 
misconduct  of  pecMMs  for  whose  acts  the  carrier  is  In  no 
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(P^  Fi.  IV.  &  ex.  X.  V.  Nmsfm.  84 
iniiMm,  36.)  To  same  effect,  see  Geismar  y.L.S.&  At.  S. 
R.  R.  a..  102  N.  Y.  563  ;€.€.&  S.  F.  Rji.  C0.  Y^Ltvi. 
76  Texas  343;     C^giij  cm  Sirika,  p.  ^y 

Tlw  case  last  quoted  points  out  dculy  the  distiiictioii  be» 

tweeii  peaoeable  and  violent  strikes  as  affecting  a  carrier's 

ordinafy  contract  liability  toward  shippers  of  freight    The 

ground  of  the  carrier's  liability  in  the  former  being  found  in 

the  fiict  that  the  delay  or  damage  caused  by  the  strike  is  dike' 

simply  to  the  cessation  of  work,  which  -being  an  act  or  omis- 

sion  oC  employes,  on  the  principle  of  resfcmlemi  smptrier^  the- 

employer,  the  carrier,  is  responsible  (see  cases  above  dted  and 

Biiuksmek  V.  N.  Y.  &  JSHt  R.  R.  Co..  so  N.  Y.4S).    We 

shall  expect,  therefore,  the  same  distinctkm  and  rule  of  res- 

poiMribility  to  he  applicable  to  a  carrier's  duty  toward  the 

public  or  stale,  and  so  we  find  it    A  railroad  company  b  not 

excused  from  performing  its  public  duty  of  maintaining  and 

operating  its  road,  simply  because  its  men  refuse  to  work  at  its 

terms  and  quit  its  employ.    Judge  Gaynor  well  stateA  the. law 

in  this  connection  to  be  as  follows :  "  Railroad  oompanieshi^ 

duties  to  the  public  to  perform,  and  they  must  perform  them. , 

If  they  cannot  get  bbor  to  perform  such  duties  at  .what  they 

offer  to  pay,  then  they  must  pay  mote,  and  as  much  as  n 

necessary  to  get  it 

**  Likewi9e,if  the  conditions  in  respect  of  hours  or  otherwise 
which  they  impose  repel  bbor,  they  must  adopt  more  lenient 
or  just  conditions.  They  may  not  stop  their  cars  for  one 
hour,  moch  less  one  week  or  one  year,  to  thereby  beat  or 
coerce  the  price  or  condition  of  labor  down  to  the  price  or 
conditioas  they  offer.  .  .  .  The  company's  duty  was  to  have 
gone  on,  and  now  b  to  go  on  with  its  full  complement  of 
employes,  having  the  right,  gradually,  and  from  day  to  day 
to  supersede,  its  employes,  if  it  can,  by  new  employes  who 
win  work  on  its  terms,  or  to  supenede  them  all  at  once  when 
it  has  obtained  a  sufficient  number  of  new  employes  for  that 
purpose ;  but  In  such  a  controversy  it  has  not  the  right  to 
stop  its  cars  while  it  b  thus  gFMiually  getting  other  men.** 
In  the  case  dt  Fk^r.  N.  Y.  CMrmi  &  N.  R.  R.  R.  C#.. 
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28  Hun.  545,  quoted  and  followed  by  Justice  Gaynor,  the 
court  i?isucd  a  writ  of  mandamus  to  enforce  exactly  this  public 
duty  of  the  railroad.  That  was  a  case  where  it  was  not 
**  .shown  that  the  workmen  committed  any  unlawful  act,  and 
no  violence,  no  riot  and  no  unlan-ful  interference  with  other 
employes*'  appeared  The  cause  of  the  strike  was  the  refusal 
of  the  company  to  accede  to  the  demand  of  its  freight  hand- 
lers for  an  advance  of  wages  from  Si. 70  a  day  to  52.  The 
total  cost  to  the  company  of  such  increase  in  wages  would 
not  have  amounted  to  more  than  5500  a  day,  whereas  its  re- 
f|i!*al  to  |>ay  this  Has  inflicting  upon  the  commercial  com- 
munity a  loss  of  millions  of  dollars.  Furthermore,  the  com- 
pany failed  to  procure  other  men  competent  or  sufficient  in 
number  to  take  the  place  of  the  striking  fa-ight  handlers,  in 
conscc|uence  of  which,  for  two  weeks,  the  freight  service  of  the 
railroad  was  practically  suspended.  The  case  thus  presented 
cver>'  reason  for  the  court's  interference  to  fnistraite  this  impu- 
dent attempt  on  the  part  of  the  railroad  to  save  money  at  the 
expense  of  the  community  and  to  compel  it  peremptorily  to 
restore  its  freight  service.  Said  Presiding  Justice  Davis,  in 
delivering  the  opinion  of  the  court :  "  According  to  the  state- 
ment of  the  case  a  body  of  laborers,  acting  in  concert,  fixed 
a  price  for  their  labor,  and  refused  to  work  at  a  less  price. 
The  respondents  (the  railroad  company)  fixed  a  price  for  the 
same  work,  and  refused  to  pay  more. 

"In  doing  this,  neither  did  an  act  violative  of  any  law  or  sub- 
jecting either  to  any  penalty.  The  respondents  had  a  lawful 
ri'fht  to  take  their  ground  in  respect  of  the  price  to  be  paid, 
and  adhere  to  it,  if  they  chose ;  but,  if  the  consequences  of 
doing  so  were  an  inability  to  exercise  their  corporate  fran- 
chises, to  the  great  injury  of  the  publk:,  they  (the  railroad 
company)  cannot  be  heard  to  assert  that  such  consequences 
must  be  shouldered  and  borne  by  an  innocent  public,  who 
neither  directly^  nor  indirectly  participated  in  their  -causes." 
The  mandamus  applied  for  against  the  railroad  company  ac- 
cordingly issued. 

This  questKHi  arises,  however,  will  the  common  carrier  becom- 
pelled  by  mandamus  to  resume  public  traffic  and  travel  where 
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thc5c  have  been  interrupted  b>'  a  peaceable  contro%*ersy  in  all 
ca!(C9  w-Hh  emplo>'es  and  under  all  circumstances  ?  Judj^e  Davb, 
in  the  New  York  Central  strike  case,  just  described,  asked  and 
answered  this  question  as  follows :  **  Can  railroad  corporations 
refuse  or  neglect  to  perform  their  public  duties  upon  a  contro- 
versy with  their  employes  oi-er  the  costs  or  expense  of  ck>ing 
that?  We  think  this  question  admits  of  but  one  answer. 
The  excuse  has  in  law  no  validity.  The  duties  imposed  must 
be  discharged  at  whatever  cost.**  In  the  Brooklyn  Gty  Rail- 
road application  Judge  Cullen  said  "As  between  your  com- 
pany and  the  men,  if  the  men  are  in  a  position  to  dictate 
terms  there  is  no  reason  why  they  should  not  do  so.**  Judge 
Ga>-nor  uses  equally  unqualified  language  as  to  the  railroad's 
dut)'  and  the  court's  scope  of  compulsion.  Judge  Emmons, 
in  TmicM  v.  Piw  Crave ^  i  Flippen.  145,  required  e\'er>*  farth- 
ing of  a  railroad's  **  tolls  first  to  be  devoted  to  pa>'ing  the  public 
tax,  and  to  the  continuance  of  the  road,  its  ample  equipment 
and  regular  operation  as  the  interests  of  the  community,  not 
those  of  shareholders,  demand.  No  matter  that  a  dividend  is 
never  paid,  that  the  private  investment  is  sunk  and  worthless, 
that  the  interest  upon  its  bonds  is  not  met,  and  that  all  its 
creditors  go  unpaid,  ever)*  dollar  of  its  earnings  must  no*er- 
theless  be  applied  to  keep  up  its  maxium  cflficicnc>%as  required 
b}'  the  political  powers  in  the  kw  which  created  it  The 
neglect  of  the  smallest  of  tliese  duties  in  which  the  community 
b  interested  will  be  enforced  by  the  public  writ  of  mandamus.'* 
But  if  we  consider  that,  under  certain  circumstances,  manda- 
mus to  a  railroad  company  to  resume  is  equivalent  to  an  order 
to  take  back  its  striking  emplo>'es  at  their  own  terms,  shall  we 
not  see  that  this  wide  rule  needs  qualification?  Is  it  not 
apparent  that  then  the  merits  of  the  labor  controversy,  the 
reasonableness  of  terms,  becomes  a  subject  of  preliminary 
jadidal  inquir}'  ?  Suppose,  lor  instance,  a  contemplated  .strike 
should  be  planned  with  such  secrecy  that  the  company  has  no 
notice  of  it  until  the  men  actually  went  out  on  strike. 
Suppose,  further,  that  the  terms  for  which  the  men  struck  were 
not  only  unreasonable  but  extortkNiate,  and  that  the  annual 
cootncu  with  tlie  men  were  about  to  be  made.    Of  courM, 
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on  such  sudden  notice,  men  to  fill  tbcir  places  would  not  be 
obtainable  short  of  at  least  a  day.  Can  it  be  law  that,  under 
t]ie«e  circumstances,  the  company  must  accede  to  the  extortion 
of  its  striking  employes  because  the>'  are  in  a  position  to  dic- 
tate terms,**  that  it  refuses  so  to  accede  at  peril  of  its  charter* 
and  that  acceptance  of  its  employes*  snap  terms  may  be  com* 
pelled  by  mandamus?  That,  be  the  terms  of  strikers  never  so 
extortionate,  a  railroad  company  is  bound  to  submit  to  them,  if 
they  are  only  sprung  upon  it  by  the  strikers  with  suflident  dex- 
terity ?  The  situation  with  which  employes  might  thus  confront 
the  company,  clearly  does  not  represent  the  true  condition  of 
the  labor  market,  nor  serve  as  a  sUndard  of  the  just  financial 
relations  which  sliould  exist  between  employer  and  employed. 

But  let  us  suppose  still  further  that  "due  and  timely** 
notice  of  strike  on  the  part  of  employes  were  required  by 
law,  that  where  the  company  had  had  no  notice  it  was 
given  at  least  a  reasonable  time  by  the  court  in  which  ta 
procure  other  men  and  resume  operation  of  its  road,  and  that 
until  such  time  the  court  would  not  compel  the  company  by 
mandamus.  Vet  it  would  still  be  within  the  power  of  labor, 
by  use  of  the  writ  of  mandamus  against  the  railroad  oorpora- 
tk>n,  to  exact  extortionate  terms,  even  to  ruin  it.  For  instance, 
imagine  Ubor  to  have  become  so  well  organized  that  it  con- 
trols the  entire  labor  force  of  the  coumry.  The  employes  oC 
a  railroad  strike  for  exorbiunt  and  ruinous  terms.  The  com- 
pany of  course  cannot  replace  the  striken  even  at  just  and 
reasonable  rates.  Mandamus  to  the  company  under  such 
conditions  would  place  it  at  the  mercy  of  its  men  who  might 
rifle  its  treasury  at  their  pleasure  under  the  guise  of  higher 
wages  or  shorter  hours.  The  court  would  become  an  acces- 
sory to  extortion.  The  kw  of  free  contract  would  give  place 
to  the  highway  hw  of  the  brigand  when  railroad  employes 
might,  with  judicial  sanction  and  aid,  hold  up  a  railroad  with 
the  challenge  *'  Money  or  your  corporate  life !  '* 

Yet  such  are  not  only  the  possible  but  the  probable  con- 
sequences of  a  rule  which  requires  a  railroad  to  maintain  and 
operate  its  road  **  at  whatever  cost,**  and  permits  employes  to 
'*  dictate  terms  '*  whenever  they  are  in  a  position  to  do  sa 
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One  method  by  which  the  risk  of  injustice  ss  shove 
deacrihed  csn  be  avoided  is  by  inqtdry  on  the  pstt  of  the 
court  into  the  merits  of  the  controversy,  snd  when  the  tenns 
demsnded  by  the  strikers  ss  s  nmditioa  piecedent  to  rcsonun|^ 
their  empk)yment  are  cxtortkMiste,  hang  just  and  leasonsble 
terms.  Such  was  the  conceptkin  of  its  duty  by  the  Suprane 
Coortof  Montana  m  the  case  of  SteHf/jrrv/.  HmMTv.  Gmtmt 
Nmdftm  Rf.  C#.,  36  PSc  Rep.  458.  Applicatkm  was  made 
to  it  to  compel  the  Great  North^n  Railway  to  retume  the 
operation  of  its  mad.  The  controversy  was  occasioned  by 
the  general  lefitsal  of  its  employes  to  serve  the  company  lor 
the  wages  proposed  to  be  paki  They  therefore  went  out  on 
strike  awaiting  an  adiustment  of  the  controversy.  The  ped- 
tMM  alleged  that  sufficient,  competent,  skilful  and  experienced 
men  arc  available,  ready  and  willing  to  serve  the  railroad 
'  in  the  operation  of  the  railrosd  for  reasonable  com* 
snd  this  was  admitted  to  be  the  mam  predicate 
upon  whach  the  dedsfon  would  tUm.  "  It  is  proposed,"  ssid 
the  opimon,  **  that  the  court  shall  kiquire  and  delermfae  what 
would  be  a  schedule  of  ressonable  wages  for  a  corps  of 
siciOed  and  unskilled  employes  necessary  to  operate  ssid 
rsilway,  and  then  ascertain  whether  the  requisite  number  of 
employes  can  be  procured  at  wages  determined,  and  if  that 
6ct  is  found  to  be  true,  ss  alleged,  then  command  the  opera- 
tion of  ssid  railroad,  under  penalties  attached  to  difffbfiltfncf 
Is  the  writ  of  mandamus.  Those  questions  mentioned  must 
be  deteimmed  by  the  court  upon  proper  inquiry  whether  the 
reqiondent  should  answer  and  traverse  the  allegations  of  the 
petition  or  no,  becsuse  the  court,  before  sending  forth  this  extra- 
oninary  writ,  will,  by  careful  inquiry,  become  satisfied  of  its  own 
jurisdiction,  and  that  the  conditions  are  such  that  the  act  cob^ 

,  it  evidently  aiffords  a  remedy  going  for  towards  the 
solutiosi  of  a  problem  oi  great  moment  to  all  parties  cob* 


It  IS  aotplain»  however,  upon  what  principle  such  an 

inqufay  proceeds.    ObvkMsly,  justice  demands  it,  yet  the  du^ 

'  of  the-.md  to  ran  oontkittouslif  and  without  totsiniptieo  is 
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absolute.  Nothing  but  the  act  of  God  or  the  public  enemy 
excuses.  And  the  mere  (act  that  obedience  to  a  writ  of  man- 
damus to  compel  perfoimance  of  that  duty  causes  the  com* 
pany  loss,  or  even  ruin,  from  extortion,  is  no  obstacle  to  its 
i.isue.  To  this  dilemma,  we  believe  a  fixing  of  the  attention 
upon  the  railroad  corporation  solely  and  upon  its  duty  to  the 
public,  leads.  Widen  our  vie^v,  however,  and  the  &llacy  by 
which  we  have  been  thus  misled  is  re\*ca]ed,  and  a  principle 
'U|*i;ests  itself  by  which  we  may  escape  from  the  dilemma. 
The  breach  of  duty,  calling  out  the  mandamus  against  the 
railroad  company,  consists  in  the  suspension  of  the  operation 
of  the  road.  This  is  caused  as  much  by  the  striking 
emp1o>*es  as  by  the  corporation,  and  is  not  to  be  laid  at  the 
door  of  the  latter  only.  There  are  two  parties  to  the  operation 
of  a  railroad,  and  so  there  are  two  parties  necessary  to  the 
performance  of  the  act  commanded  by  the  writ  of  mandamus. 
Compuliuon  of  the  performance  of  this  act  must  be  by  com- 
pulsion of  both  of  these  parties.  **A  corporation,"  said  Judge 
Taft  (in  a  case  which  .nee  mfr^  **  acts  only  through  its  officers 
and  emplo>'es,  and  it  is  through  them  only  that  its  action  can 
be  restrained  or  compelled.  While  doing  the  work  of  the 
company,  the  employe  is  the  comiNiny."  To  compel  one  of 
the  two  parties  only;  is  to  discriminate  in  fiivor  of  the  other 
against  that  one,  and  to  take  sides  in  the  quarrel  between 
them.  A  command  that  certain  work  be  done  can  be  made 
eflectual  only  by  being  laid  upon  all  persons  whose  participa- 
tion in  the  work  is  necessary*  to  its  accomplishment  It  is 
inefficacious,  it  is  unjust,  it  smacks  of  the  nature  of  impossi- 
bility which  mandamus  abhors,  to  order  one  to  do  an  act,  the 
doing  of  which  depends  upon  the  assistance  of  others  whose 
will  may  not  be  within  his  control. 

For  these  reasons  a  writ  of  mandamus  to  compel  resump- 
tion of  tfafe  operation  of  a  railway  should  be  directed  to  all 
whose  participation  and  co-operation  in  such  operation  is 
necessary.  Observe  that  we  are,  by  this  line  of  reasoning, 
inevitably  led  to  the  position  that  a  writ  of  mandamus  to  be 
complete,  to  be  just,  indeed,  fai  many  instaikes  to  be  |iosiible 
of  perfonBanoc,  must  command  the  striking  employes,  as  well 
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ai  the  ffailfXNul  company  itself,  to  resume  and  continue  the 
operation  of  the  road. 

Two  ofafcctions  at  once  present  themselves,    /ml,  manda- 
mus  will   not  lie  against  private   individuals  like  railroad 
employes,  unless  they  hold  some  rebtion  of  agency  or  trust 
towards  the  public,  and.  except  to  compel  performance  of 
«Ofne  public  duty.    Suwui,  to  direct  the  writ  of  mandamus  to 
thcfii  as  proposed,  would  be  to  deny  their  right  to  leave  thdr 
onployincnt  at  will. 

Jusrticc  Harlan,  in  the  case  of  Artkmr  v.  OaJttM,  63  Fed« 

H^p.  330  and  331,  (U.  S.  Circuit  Court  of  Appeals.  Seventh 

dircuit,  October  1.  1894O  decided.  o\'er-ruling  Judge  Jenkins, 

Umat    railroad  cmpUnyes  have  the  right  in  a  body,  without 

,  and  at  will,  to  lea^-e  thdr  employment.    Consequences 

Use  public  constitute  no  limit  or  bar  to  that  right.     In  the 

€>€  such  authority,  it  would,  indeed,  seem  idle  to  regard 

<  qtsestion  as  still  open,  were  it  not  for  the  opposite  view 

'^•^kcsB  by  Jud^e  Jenkins  in  the  court  below,  (farmer's  Ltmrn  & 

Tm-usi  C0.  V.  NorOurm  Pia€.  Ry.  Cp..  60  Fed.  Rep.  813.)  U.  S. 

Oircuit  Court.  Southern  Disitrict  of  Wisconsin.  April  6.  1894, 

^fcsa«l    the  important  considerations  and  able  reasoning  upon 

'wttich  he  founded  hb  decision.    The  question  came  up  before 

't&icae   learned  justices  in  the  form  of  an  application  for  an 

injunctiofi.     And,  in    considering  the    matter  of  enjoining 

^mptoycs  from  leaving  the  employment  of  a  railruad,  the  fact 

that    such  an  injunction   would,  in  eflect,  be  a  mandatory 

Injunction  to  perform  personal  services,  determined  Justice 

Harlan  against  its  issue.    An  injunction  to  perform  personal 

•ervices  is,  of  course,  without  precedent  in  the  law.    Such 

compunctions  flow  naturally,  from  regarding  the  question  as 

aerdy  one  of  master  and  servant,  in  which  the  right  of  the 

servant  to  quit  must  be  preserved  inviolate.    If  we  may  say 

10  without  dbrespectt  the  wider  aspect  of  the  qucstkm  did  not, 

with  sufficient  distinctness  and  force,  present  itself  to  the  mind 

of  the  learned  justice.    By  half  closing  his  eyes  to  the 

public  relatKNi  and  duty,  which  all  who  accept 

;  with  a  railroad  company  assume*  he  fuled  to  6nd 

the  gfoond  upon  which  judicial  iatertercnoe  would  have  been 
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wmmntod,  and,  if  not  a  mandatory  injunction,  at  leaat  a  writ 
of  mandamiif  would  lie.  Granted,  that  a  court  may  not  com- 
mand the  perrormanoe  oi  an  act  of  peraonat  acrvice  toward 
the  lailroad  ootporation,  yet  it  may  direct  the  peribrmanoe  of 
an  act  of  public  aervioe  and  duty.  The  mere  fiict  that  the  one 
involvea  the  other,  that  to  enjoin  a  itrike,  or  to  command 
ftriken  to  resume  or  would-be  atrikeri  to  continue  wotk,  is, 
in  eflect,  an  injunction  or  mandamus  to  peribrm  perMmal  ser- 
vice to  their  employer,  should  not  deter.  That  is  a  mere  inci- 
dent. A  mandamus  to  compel  a  railroad  corppration  to 
resume  the  operation  of  its  road,  is,  in  eflect,  an  order  to 
employ  workmen,  and  in  certain  cases,  (as  see  iir/ns,)  to 
employ  a  demgnated  class  of  workmen,  to  wit,  the  striken,*- 
a  matter  with  which,  in  its  private  aspect,  the  court  has  no 
authority  to  interfere,  and  hi  doing  so,  is  depriving  the  corpo- 
ration of  one  of  the  rights  of  an  employer.  Nevertheless, 
the  courts  have  said :  That  is  a  mere  kickJent.  Your  pobUc 
duty  warrants,  public  welfere  demands  our  interference. 

Justice  Harlan  could  not  have  had  this  in  •  mind  when  he 
said  that "  equity  will  not  compel  the  actual,  affirmative  per- 
formance by  an  empkiyft  of  merely  perMmal  services,  any 
more  than  it  will  compel  an  employer  to  retain  in  his  perMmal 
service  one,  who,  no  matter  for  what,  cause,  is  not  acceptable 
to  him  for  service  of  that  charscter,**  or  again  that  **  no  court 
of  equity  will  compel  any  managen  against  their  will,  to  keep 
a  particubr  empfoy6  in  theh'  employ.*'  We  have  shown  that 
equity  will  do  this  veiy  thing  in  the  case  of  a  railroad 
emplo}*er  by  issuing  its  writ  of  mandamus  under  dreumstances 
which  must  inevitably  lead  to  this  very  result  We  see,  there- 
fore, no  reason  why  it  should  not  similariy  interfere  with  the 
corresponding  right  of  railroad  aapUmyH. 

If  the  rights  of  an  empfoyer  may  thus  be  infringed,  it  is 
difficult  to  sec  why  the  right  of  an  cmpfoyi  may  not.  If  a 
railroad  corporation  may  be  bidden  to  abandon  its  prerogative 
of  managing  its  own  business  in  its  own  way,  of  empfoying 
whom  it  will,  or  no  one,  if  it  will,  it  is  difficult  to  sec  why  a 
railroad  employ^  may  not  be  bidden  to  abandon  his  preroga- 
tive of  throwing  up  cmptoymeat  at  will    If  public  welfere  is 
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powerful  enough  to  call  for  the  subordination  of  private  advan- 
tage in  one  case,  it  b  equally  powerful  to  call  for  it  in  another. 
As  Judge  Jenkins  put  it  in  the  case  of  the  Farmtrs*  Lomm  mmd 
Tma  Co,  V.  N,  P.  Rjt^  Cc.  (overruled  in  certain  partkulars  by 
Justice  Harlan  on  appeal),  "  their  (employ^*)  rights,  as  the 
rights  of  bondholders  and  stockholders,  are  subordinate  to  the 
rights  of  the  public  and  must  yield  to  the  public  welfare.** 

Justice  Harlan  hekl,  modifying  to  this  extent  the  injunctidn 
issued  by  Judge  Jenkins,  that  a  strike  with  the  object  and 
intent  of  crippling  and  embarrassing  the  operation  of  (he  rail- 
road was  not  wrongful  unless  violence,  intimidation  and  such 
like  wrongs  were  resorted  to,  because  only  the  exercise  of  an 
employe's  lawful  right  to  give  up  his  employment  at  will.  Is 
it  not  safer  and  better  policy  to  say  with  Judge  Jenkins  that 
*'a  combination  cannot  be  justified  on  the  plea  of  the  lawful 
exercise  of  a  right  when,  the  threatened  abomdonment  of  ser- 
vice is  a  mere  pretext,  the  real  intent  and  design  being  to 
cripple  the  property  and  to  hinder  and  prevent  the  operation 
of  the  road,  the  necessary  effect  of  which  would'  be  to  inflict 
great  loss  upon  the  public;**  that  the  right  of  a  railroad 
employe  to  leave  his' employment  must  be  exercised  (quoting 
Judge  Pardee)  "peaceably  and  decently;*'  that  "one  has 
not  tne  right  arbitrarily  to  quit  a  service  without  regard  to  the 
necessities  of  that  service." 

The  best  argument  for  this  view  is  found  in  the  exigencies 
of  the  case  then  before  Judge  Jenkins,  which  he  graphically 
describes,  substantially  as  follows  :  "A  large  number  of  em- 
ployes formed  a  combination  to  abandon  the  service  of  the 
Northern  Fadfic  Railroad  suddenly  and  without  reasonable 
aotioe,  with  the  result  of  crippling  the  operation  of  the  railway 
and  injuring  the  public.  The  skilled  labor  necessary  to  the 
safe  operation  of  the  road  could  not  be  readily  supplied  along 
4^000  miles  of  railway.  The  difficulty  of  obtaining'  substi- 
tutes is  intensified  by  the  fiict  that  no  member  of  their  organ- 
imkm  would  dare  to  take  their  pbce,  for  fear  of  the  penalties 
of  expulsion  and  social  ostracism.  If  this  combination  had 
piQwcd  effective  by  the  failure  of  this  court  to  issue  its  picven* 
tive  writ,  this  vast  property  would  have  been  paralysed  to  its 
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operation,  ihc  wheels  of  acti\-c  commerce  would  have  ceased 
to  revolve,  many  portions  of  sex-en  States  would  have  been 
nhiit  off  in  the  midst  of  winter  from  the  neccssar>'  supply  of 
clothing;,  food  and  fuel,  the  mails  of  the  United  States  would 
have  been  litopped,  and  the  genera!  busincM  of  seven  States 
and  the  commerce  of  the  w*holc  countr>*  passing  o\'er  this 
railway  would  have  been  suspended  for  an  indefinite  time.  Are 
all  these  hardships  and  inconveniences  to  be  submitted  to.  in 
order  that  certain  of  these  men.  discontented  with  the  condi- 
tions of  their  ser\'icc.  may  combine  and  conspire,  with  the 
object  and  intent  of  cripplittg  the  property  of  the  railroad,  to 
suddenly  cease  the  performance  of  their  duties  ?*' 

Justice  Harlan  concedes  that  great  evUa  are.  by  his  view  of 
the  law,  allowed  to  continue:  "but  these  evils,**  says  he,  "al- 
though arising  in  many  cases  from  the  inconsiderate  conduct 
uf  emp1o)'es  and  employers,  both  equally  indiflerent  to  the 
general  welfare,  are  to  be  met  and  remedied  by  legislation  re^ 
straining  alike  emplo>'es  and  employers  so  far  as  neo^sary 
adequately  to  guard  the  rights  of  the  public  as  involved  in 
the  existence,  maintenance  and  safe  management  of  the  public 
highways.'*  If  restraining  there  must  be,  alike  to  employes 
and  employers,  is  it  not  well  for  the  court  to  find  and  dcckire 
the  ground  upon  which  such  needed  restraint  rests  and  adapt 
its  wide  equit>'  powers  to  its  accomplishment?  The  broad 
lan^ruage  of  Judge  Ricks  sanctions  such  a  course :  "That  the 
necessities  growing  out  of  the  vast  and  rapidly  multiplymg 
interests  following  our  extending  railway  business  make  new 
and  correspondingly  efficient  measures  for  relief  essential  is 
e\*idcnt,  and  the  courts  in  the  exerciseof  their  equity  jurisdic- 
tion must  meet  the  emergencies  as  tar  as  possible  within  the 
limits  of  existing  laws  until  the  needed  legislation  can  be 
secured.** 

In  the  case  of  Ta/cda  A,  A,  &  .V.  M.  Rj.  C0.  v.  Pchh,  Co., 
(54  Fed.  Rep.  746).  Judge  Ricks,  and  (in  the  same  case  and 
volume,  p.  730,  both  decided  in  U.  S.  Grcuit  Court,  Northern 
Distrktof  Ohk>,  W.  D.  March  25.  and  April  3,  1893.  respec- 
tively). Judge  Taft  expressed  vieu's  similar  to  those  of  Judge 
Harlan,  with  respect  to  the  unenjoinable  right  of   railroad 
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€inplo\*cs  to  leave  their  einplo>fnent.  But  Judge  Taft*s 
expression  of  opinion  was  obiter,  and  the  circumstances- of  the 
caie  before  Judge  Ricks  were  Ur  diflerent  from  those  of  the 
Northern  Paicific  case.  The  question  before  the  latter  was 
whether  the  court  had  power  to  punish  for  contempt  certain 
employes  who  had  left  the  employment  of  the  railroad  rather 
than  comply  with  the  injunction  order  of  the  court.  Judge 
Ricks  held  that  they  could  not  be  so  punUhed,  as  that  would 
be  practically  to  construe  the  order  as  one  forbidding  them  to 
leave  the  railroad  company's  employ  or,  inverted  into  its  posi- 
tKrc  form,  to  continue  in  the  service  of  the  railroad.  But  he 
consklered  the  question  with  reference  only  to  the  three  or 
four  emplo}'es  then  before  the  court  Their  isolated  acts  tn 
abandoning  their  cmplo^nnent  involved  no  violation  of  public 
dut>\  Xam  cattsiai,  that  other  employes  were. ready  to  fill  their 
pbces.  In  dealing  with  them  the  court' was  not  dealing  with 
acombination  of  empfoyes  to  abanckm  the  service  of  the  rail- 
road. 

"  An  act/'  argued  he,  "  when  done  b>'  an  individual  in  the 
exerdse  of  a  right  may  be  lawful,  but  when  done  by  a 
number,  conspiring  to  injure  or  improperly  influence  another, 
may  be  unlawful.  One  or  more  employes  may  lawfully  quit 
their  employer's  service  at  will;  but  a  combination  of  a 
number  of  them  to  do  so  for  the  purpose  of  injuring  the 
public  and  oppressing  employes  by  unjustly  subjecting  them 
to  the  pofwer  of  the  confederates  for  extortion  or  for  mischief 
ii  criminal.  We  do  not,  therefore,  here  determine  that  a  con- 
spiracy entered  into  by  the  employes  of  one  railroad  to  boy- 
colt  another  railroad  may  not  exist  under  such  circumstaxiceB 
of  aggravation  as  to  make  it  entirely  proper  for  a  court  of 
equity,  in  dealing  with  such  conspiracy,  to  prevent  an  emplo3re 
firom  quitting  the  service  in  which  he  is  engaged,  solely  as  a 
means  of  carrying  out  hw  part  in  such  conspiracy,  and  for  no 
other  purpose  than  to  aid  in  enforcing  such  boycott**  "  There 
certainly  are  times  and  conditions  when  **  the  employes  ri|^ 
to  quit  work  at  will  "  must  be  denied.*' 

That  Judge  Ricks  wouMp  in  a  simthu' case,  incline  to  the  posi* 
tion  takea  by  Judge  Jenkins,  appears  best  firom  his  own  lai»» 
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'guage :  Engineers  and  firemen  **  represent  a  class  of  skilled 
laborers,  limited  in  number,  whose  places  cannot  always  be 
supplied.  The  engineers  on  the  Lake  Shore  &  Michigan  South- 
em  Railroad,  operate  steam  engines,  moving  over  its  diflerent 
divisions  2500  cars  of  freight  per  day.  These  cars  carry  supplies 
and  material,  upon  the  delivery  of  which,  the  Ubor  of  tens  of 
thousands  of  mechanics  are  dependent.  They  transport  the 
products  of  Victories,  whose  output  must  be  speedily  carried 
away,  to  keep  their  employes  in  labor.  The  suspension  of 
work  on  the  line  of  such  a  vast  railroad,  by  the  artMtiary 
action  of  a  body  of  its  engineers  and  firemen,  would  paralyse 
the  business  of  the  entire  country,  entailing  losses,  and  bring- 
ing disaster  to  thousands  of  unoflending  dtisens.  Contracts 
would  be  broken,  perishable  property  be  destro>'ed,  the  travel- 
ing public  embarrassed,  injuries  sustained,  too  many  and  too 
vast  to  be  enumerated.  All  these  evil  results  would  follow  to 
the  public  because  of  the  arbitrary  action  of  a  few  hundred 
men.  who,  without  any  grievance  of  their  own,  without  any 
dispute  with  their  employer  as  to  wages,  or  hours  of  service, 
as  appears  from  the  evidence  in  this  case,  quit  thdr  employ- 
ment to  aid  men,  it  may  be  on  some  road  of  minor  import- 
ance, who  have  a  difference  with  their  employer,  which  they 
fiul  to  settle  by  ordinary  methods.  If  such  ruin  to  the  busi- 
ness of  employers,  and  such  disasters  to  the  thousands  of  the 
business  public,  who  arc  helpless  and  innocent,  is  the  result  of 
conspiracy,  combination,  intimidation,  or  unlawful  acts  of 
organizations  of  employes,  the  courts  have  the  power  to  grant 
partial  relief,  at  least,  by  restraining  employes  from  committing 
acts  of  violence  and  intinudation,  or  from  enforcing  rules  and 
regulations  of  organizations,  which  result  in  irremediable 
mjuries  to  their  employers  and  to  the  public.  It  b  not 
necessary,  lor  the  purposes  of  this  case,  to  undertake  to  define 
with  greater  certainty  the  exact  relief  which  such  cases  may 
properly  invoke ;  but  that  the  necessities  growing  out  of  the 
vast  and  rapidly  multiplying  interests  following  our  extending 
railway  business,  make  new  and  correspondingly  eflfideot 
measures  lor  relief  essential  n  evident,  and  the  courts,  in  the 
exercise  of  their  equity  jurisdictkNi,  must  meet  the 


MAMIMIIOS   AS   A   MBAMS  OP  SBTTUNO  STBIKO.         11/ 

des  IS  ^  as  possible  within  the  limits  of  existing  laws,  until 
needed  additional  legislation  can  be  secured." 

The  rdatioa  of  railroad  employes  to  the  public  and  the 
dnties  resulting  from  that  relationshtp  cannot,  of  course,  be 
deduced  from  the  same  source  as  in  the  case  of  a  railroad  cor- 
poration. The  act  of  incorporation  and  the  acceptance  of  its 
franchise  cannot  devolve  upon  ciAployes,  who  are  not  parties 
to  them,  the  duties  which  they  devolve  upon  the  oorporation 
itself.  Nevertheless,  the  acceptance  of  employment  under 
such  a  corporation  is  an  acceptance  to  that  extent  of  the 
benefits  of  such  franchise.  The  employment  must  be  deemed 
to  be  assumed  by  the  employe  with  a  view  to  its  nature,  its 
requirements,  its  obligations.  **  The  primary  duty  of  a  rail- 
road," said  Judge  Jenkins,  in  Fanu/rs*  Lomm  afui  Tnui  Cf. 
(joipngy  ** is  to  the  public  It  must  be  kept  a  ' going'  concern, 
although  it  prove  an  unremunerative  investment.  So  a]so» 
employes  on  entering  its  service  assume  obligations  co-exten- 
stve  in  kind  with  that  of  the  corporation.  Their  rights— as 
the  rights  of  bondholders  and  stockholders— are  subordinate 
to  the  rights  of  the  public,  and  must  yield  to  public  welfiune.** 
Every  contract  b  deemed  to  be  entered  into  in  view  of  and 
with  reference  to  the  law  of  the  land.  The  provisions  of  the 
law  are  regarded  as  entering  into  and  forming  part  of  the  con- 
tract as  an  implied  term.  This  is  ftilly  and  ably  stated  by 
Jodge  Ricks  in  the  Toledo  case  already  adverted  to:  "  Hold- 
ing to  that  employer,  so  engaged  in  this  public  undertaking, 
the  relatkxi  diey  did,  they  owed  to  it  and  to  the  public  a 
higher  duty  than  though  their  service  had  been  due  to  a 
private  person.  They  entered  its  service  with  full  knowledge 
of  the  exacting  duties  it  owed  to  the  public  Theyknewthat 
if  it  fidled  to  comply  with  the  laws  in  any  respect,  severe  pen- 
alties and  losses  would  follow  for  such  neglect.  An  implied 
obligation  was,  therefore,  assumed  by  the  employes  upon 
accepting  service  from  it  under  such  conditions,  that  they 
ffoold  perform  their  duties  in  such  manner  as  to  enable  it  not 
ooly  to  dbdiarge  its  obligations  faithfully,  but  also  to  protect 
it  against  irrepaiable  losses  and  usuries  and  exoesahre  damagca 
kyaayactsoromisskm  ootfadr  part    One  of  these  impUed 


1l8         MANbANUS  AS  A   MEANS  OP  SETTLING  STRIKES. 

conditions,  on  their  behalf,  was  that  they  would  not  leave  its 
scnicc  or  refuse  to  perform  their  duties  under  drcumstances, 
when  such  ne«^lect,  on  their  part,  would  imperil  lives-  com- 
mitted to  its  care,  or  the  destruction  of  property  involving 
irreparable  loss  and  injury,  or  visit  upon  it  severe  penalties.  In 
ordinar>'  conditions  as  between  employer  and  employe,  the 
privilege  of  the  latter  to  quit  the  former's  service  at  his  option 
cannot  be  prevented  by  restraint  or  force.  The  remedy  for 
breach  of  contract  may  follow  to  the  employer,  but  the  cm- 
plo>'e  has  it  in  his  power  to  arbitrarily  terminate  the  relations, 
and  abide  the  consequences.  But  these  relative  rights  and 
powers  may  become  quite  different  in  the  case  of  the  em- 
ployes of  a  great  public  corporation,  charged  by  the  law  with 
certain  great  trusts  and  duties  to  the  public.  The  very  nature 
of  their  service,  involving  as  it  does  the  custody  of  human 
life,  and  the  safety  of  millions  of  .iroperty,  imposes  upon  them 
obligations  and  duties  commensurate  with  the  character  of  the 
trusts  committed  to  them." 

In  the  case  then  before  the  learned  justice,  it  was  held  that 
a  railway  employe  is  amenable  to  an  injunction  order  issued  to 
secure  compliance  with  a  requirement  of  interstate  commerce 
law.  ir  a  railway  employe,  by  virtue  of  his  contract  and  the 
nature  of  his  employment,  assumes  such  a  duty  of  compliance 
with  the  law,  in  that  case,  that  he  may  be  held  to  it  by  injunc- 
tion, why  he  is  not  equally  bound  and  why  may  he  not  be 
equally  coerced  with  respect  to  the  well-known  law  requiring 
continuous  and  uninterrupted  operation  of  a  railroad  ?  This 
requirement  is  part  of  the  law  surrounding  h»  employment 
with  reference  and  in  obedience  to  which  a  railroad  employe 
contracts.  To  that  extent  then,  he  engages  to  maintain  the 
uninterrupted  operation  of  the  railroad,  and  to  that  extent  there 
de\'olves  upon  him  the  public  duty  to  do  sa 

Railroad  employes,  said  Judge  Taft,  in  the  case  already  cited, 
**  are  fully  identified  with  the  employer  in  the  discharge  of  his 
public  funct  ons.**  **  Corporations,"  to  quote  Judge  Ricks  fur- 
ther, '*  can  act  only  through  their  officers,  agents  and  serx'ants, 
so  that  the  mandatory  provisions  of  the  law,  which  apply  to  the 
corporation,  apply  with  equal  force  to  iu  officers  and  employes.** 
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• 

The  writer  believes  thai  the  public  should  be  saved  the 
inconvenience  and  the  commercial  |>aral>'si.s  consequent  to 
railroad  strikes,  hot  by  judicial  intervention  against  one  side 
to  the  controversy  only,  but  against  both  sides.  Injunction  in 
form,  this  mtcrvcntion  should  be,  when  undertaken  before  the 
strike  and  in  contemplation  thereof;  thereafter  in  form  of 
snancbmus ;  bit  in  both  caset  against  both  employer  and 
employ's  railroad  corporation  and  railroad  operators.     • 

There  need  to  be  no  fe.ir  for  the  practicability  of  this  course 
-on  the  score  of  the  imfxissibility  of  making  all  employ^  parties, 
or  of  serving  them  with  notice  either  of  the  applicatkui  or  of  its 
^lowance.  Thecc  formalities  have  been  decided  to  be  unneces- 
sary, and  the  court's  order  binding  upon  all  ofBcers  and  em- 
ployes of  the  railroad,  having  actual  knoi^ledge  of  its  exist- 
•ence  and  scope.  (See  the  two  Toledo  cases,  SM/*ra.)  The  dead- 
lock, to  end  which  is  the  public's  concern  and  the  court's  ground 
of  interference,  is  most  efiectively  ended  by  controlling  and 
coercing  all  implicated  in  it.  It  hxs  been  shown  at  the  bcgin- 
ing  of  this  article  that  a  mandamus  against  a  railroad  corpor- 
ation alone  might  result  in  forcing  the  corporation  to  employ* 
strikers  at  their  own  terms.  It  will  readily  be  seen  that  a 
mandamus  or  mandatory  injunction  against  strikers  alone 
would  be  an  equal  discrimination  on  the  part  of  the  court  by 
forcing  them  frequently  to  work  for  the  company  against  their 
will,  at  its  terms.  In  directing  a  mandamus  against  both  cor- 
poration and  emplo>'<'S,  discrimination  in  favor  of  either  side  of 
the  labor  controversy  is  avoided.  But  better  still  an  oppor- 
tunity, nay  a  neccssit}',  of  doing  justice  between  them  as  re- 
gards the  merits  of  the  controversy  is  thus  afforded  to  the  court. 
If  both  company  and  emplo>*es  are  ordered  b>*  the  court  to  co- 
•operMe  tn  the  resumption  of  operatum  of  the  railroad,  some 
tenns  upon  which  they  are  to  do  so  must  from  the  necessities 
of  the  situation  be  prescribed.  This  faivolves  a  judicial  inquiry 
into  what  terms  are  just,  and  as  to  whether  emplo>'crs'  or 
enpkiyes'  terms  or  some  terms  between  the  two  are  to  govern. 

The  duty,  the  opportunity  of  judicial  intervention  in  and 
Rgutation  and  ptevention  of  strikes  will  thus  at  last  be  found. 

Nn9  Vffk,  Fe^nutrr,  iSgj, 
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Texas  and  Pacific  Railway  Co.  v.  Scovillb.*     Cmcurr 
Court  of  Appeal,  Fifth  Circuit.    May  22^  1894. 

The  wanton  and  malicious  use  of  the  steam  whistle  of  a 
locomotive  by  servants  of  a  railroad  company  who  are  in 
charge  of  the  locomotive,  while  it  is  in  motion  on  a  regular  or 
authorized  run,  is  an  act  within  the  scope  of  their  employment 
so  fiir  as  to  charge  the  company  with  liability  for  iiquries 
caused  thereby.     Locre.  District  Judge,  dissenting. 

Hie  plaintiff,  while  riding  on  hociebMck  along  e  pabtk  rood  numing 
parallel  with  the  nitway  of  the  defendant  company,  received  acrkHia  per- 
•onal  injuries  at  a  reanlt  of  the  fright  of  hi*  hone,  whidi  was  caused  by 
the  maliciooa  Mowing  of  a  whialle  by  one  of  the  defendant's  acnranta  in 
charge  of  a  loeomoCire  on  the  railway.  The  defendant  aonght  to  defend 
the  action  on  the  gronnd  that  a  master  is  net  lesponaiMe  for  a  wanfeim, 
willhl,  and  malidons  act.  not  done  on  the  master's  aoeonnt  or  to  father 
his  interest,  hnt  oommitted  esdnsivdy  for  the  scnrant'o  private  ends,  or 
maliciously.  NM,  that  the  company  was  chargeable  with  the  resnlteof 
the  servant's  act 

McCoRMicK,  Grcuit  Judge : — ^\Ve  are  in  danger  of  refining 
too  much  when  we  attempt  to  distinguish  between  a  negligent 
and  a  wanton  or  malidons  use  of  the  steam  whistle  of  a  loco- 
motive engine  in  charge  of  the  proper  servants  of  the  company 
white  engaged  in  pulling  its  regular  trains,  moving  at  schedule 
rate  or  schedule  time,  under  ditect,  constant,  telegmphic  ofden. 
If  it  is  contended  that,  in  this  act,  the  servanu  were  not  in  the 
master's  service,  because  not  employed  to  blow  the  whiatle 
« Reported  la  6S  Fisd.  Rspb  7joi 
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vantonly  and  maliciouMy  to  frighten  travelers  or  their  horMt, 
that  contention  is  fully  answered  by  the  Supreme  Court  of 
Illinois,— thai  these  servants  are  not  emplosred  to  do  any 
negligent  or  unlawful  act«  and  such  a. test  would  exempt  the 
company  from  liability  from  all  affirmative  acts  of  these  ser- 
vants violating  the  rights  of  others :  Railwax  Co,  v.  Hanmom^ 
47  ItL  298;  Rmlrcmi  Co,  v.  Dkksom,  63  til.  151.  It  is  con- 
ceded that,  in  case  of  passengers  leodving  injury  from  the 
actioQ  of  the  servants  of  the  railroad  company,  no  distinction 
between  negligent  and  wanton  and  malicious  conduct  obtains. 
It  is  contended  that,  in  such  cases,  the  corporation  b  held 
because  of  its  contract  to  carry  safely.  That  is  one  reason, 
and  a  cogent  one,  for  holding  the  company  in  such  cases ; 
but  it  b  only  one  of  the  grounds  for  so  holding.  If  public 
policy  and  safety  require  that  carriers  who  undertake  to  conv-ey 
persons  by  the  powerful,  but  dangerous,  agency  of  sjteam,  shall 
be  held  to  the  greatest  possible  care  and  diligence,  and, 
whether  the  consideration  for  such  transportation  be  pecu- 
niary or  otherwise,  the  personal  safety  of  the  passengers 
should  not  be  left  to  the  ^lort  of  chance  or  the  negligence  of 
carrietB*  agents,  or  their  wanton  malice,  the  same  public  policy 
and  safety  demand  that  these  all-pervading  corporations,  who 
oommit  to  the  custody  and  use  of  their  servants,  in  such  great 
numbers,  these  terrible  expressions  of  the  powerful  and  dan- 
gerous agency  of  steam,  shall  maintain  discipline  in  their 
ranka^  and  by  the  utmost  care  and  diligence  protect  the  public, 
not  only  from  its  negligent  use,  but  from  its  wanton  or  mali- 
cious use,  by  these  servants,  to  the  hurt  of  any  one  in  the 
lawful  enjoyment  of  the  state's  peace.  To  say  that  the  engi- 
neer and  fireman  who  have  charge  of  the  locomotive  on  a 
regular  run  may,  while  so  running  it,  so  blow  the  whistle, 
wantonly  and  malidously,  that  by  their  manner  of  blowing  it 
and  motive  for  blowing  it,  in  the  indulgence  of  their  love  of 
mbchief  or  other  evil  motive,  they  separate  themselves,  in  and 
by  that  act  and  for  that  instant,  from  the  company's  service,  is 
to  refine  beyond  the  line  of  safety  and  sound  reason.  Public 
policy  and  pnblic  safety  require  that  the  use  of  the  steam 
^whiitle  by  those  servants  who  are  in  charge  of  the  locomotive. 
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and  while  the  locomotive  is  in  motion  on  its  regular  or  author* 
izcd  runs,  should  be  held  to  be  done  within  the  scope  of  the 
employment  of  these  servants,  so  &r  as  to  charge  the  com- 
pany witli  liatnlity  therefor. 

Liability  op  a  Master  for  Personal  Njuries  to  Third 
Parties  Caused  bv  the  Wilful  or  Maucious  Acts  of 
HIS  Sekvasts. 

That  a  master  is  liable  in  damages  to  a  third  person  who 
receives  an  injury  from  an  act  of  a  servant,  which  is  authorized 
by  the  master,  or  fairly  implied  from  the  nature  of  the  ser- 
vant's employment,  and  the  duties  which  are  annexed,  and 
incident  to  it,  is  a  proposition  of  law  which  is  well  established 
an<l  universally  followed.  The  diflkuky  which  has  given  rise 
to  the, great  number  of  cases  in  all  jurisdictions,  has  been  in 
a|)p!yin;r  the  proposition  to  the  actual  facts.  Every  class  of 
employment  and  ser\'ice  presents  a  new  set  of  conditions,  and 
while  it  may  be  true  that  the  master  is  liable  to  a  third  party 
for  an  injury  caused  by  an  act  of  the  servant,  committed  by 
him  while  acting  within  the  scope,  and  during  the  course  of  the 
employment,  yet  the  very  terms  being  variables,  the  line  of 
demarcation  is  often  hard  to  draw.  The  acts  of  servants 
which  result  in  injuries  to  third  persons,  are  divisible  into  two 
general  classes,  acts  of  omission,  and  acts  of  commission. 
As  to  the  former,  it  has  been  long  the  rule  that  the  master  b 
liable  for  injuries  caused  thereby,  and  the  question  in  each 
case  simply  reduces  itself  to  a  consideration  whether  the  act 
was  in  reality  within  or  without  the  scope  of  the  particular 
employment  Originally  the  courts  held,  that  for  wilful  acts, 
or  acts  of  commission,  the  rule  was  diflercnt.  and  assigned  as 
a  reason  for  this,  that  by  the  \*ery  act  of  wilfulness,  the  ser- 
vant. ips0  fa€io^  left  the  employment  and  became  an  inde- 
pendent t9rt  feasor.  The  case  usually  cited  to  substantiate 
this  argument  b  McMamis  v.  Cnckei,  i  East.  io(K  Thb  was 
an  action  of  trespass,  in  which  the  decbration  charged  that  the 
defendant,  with  force  and  arms,  drove  a  certain  chariot  against 
a  chaise,  in  which  the  pbinttlT  was  riding*  by  which  the  plain* 
tiff*  was  thrown  out  and  injured.    It  appeared  that  the  servant 
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^  <^e  defendant  wilfully  drove  the  chariot  into  the  pUintifl; 

N  that  the  defendant  himself  was  not  present,  nor  did  he  in 

^'  ^y.  dtber  expressly  or  impliedly,  authoriie  or  assent  to 

f^  act,  and  on  these  facts.  Lord  Kenyon  said:    **Itttaques- 

r^  of  very  general  concern,  and  has  been  often  canvassed, 

^'  ^  'iope  at  last  it  will  be  at  rest  .  .  .    Now,  when  a  ser- 

*^»t   quits  sight  of  the  object  for  which  he  b  employed,  and 

i^^^ut  having  in  view  hiii  master's  orders,  pursues  that  which 

oiv,^  malice  suggests,  he  no  longer  act^  in  pursuance  of 

r^  ^^tliority  given  him,  and  his  master  will  not  be  answerable 

.    ***<Ui  act."    The  controlling  element  in  the  case  is  the 

^^^'^^^^   of  any  authority,  either  express  or  implied,  on  the 

,  f"^  *^   the  servant,  to  do  the  act  complained  of;  and  while  it 

f^'^SS«sted  by  Lord  Kenyon.  that  the  act  of  the  servant 

*^S    ^  tiespass,  the  master  could  not  be  held  liable  under 

*^  circumstances,  nevertheless,  the  case  merely  decided  that 

■•^^^tcr  is  not  liable  for  a  wilful  wrong  committed  by  hb 

•^^'^n^    where  there  b  a  total  absence  of  authority  in  the 

•^«v^i\^  to  do  the  act. 

yH«     ^^ly  cases,  both  in   England  and  America,  which 
"^»nt^^  or  suggest  the  dbtinction  of  liability  between  negli- 
®?*    *nd  wilful  acts,  are  collected  in  U^ri^ki  v.  WilcMt,  19 
.^'^^^  342.     This  was  an  action  brought  for  an  injury  sus- 
7*1*^^  by  the  son  of  the  plaintiff*  in  being  run  over  by  a  wagon 
'^^'^•^    hy  S.  Wilcox,  the  wn  of  J.  Wilcox,  while  in  the 
^^*«*yinent  of  the  father.    The  plaintiffs  son  was  on  hb  way 
^  *^hool,  and  asked  S.  Wilcox  to  permit  him  to  ride,  who 
*^^^-^ed  that  he  might  do  so  when  he  got  up  a  hill  which  he 
^**  then  ascending.    When  the  hill  was  ascended,  the  lad 
^^  hold  of  the  side  of  the  wagon  between  the  front  and 
'^^  whecb.     &  Wilcox  did  not  atop  hb  team,  although 
^**tH>ncd  by  a  bysunder  to  do  so.  but  looking  back  and  see- 
'»«  the  pbintifTs  son  attempting  to  get  on  the  wagon,  he 
c^ked  hb  whip  and  put  the  horses  upon  a  trot    The  plain- 
^•lon  fdl.  and  the  wheel  passed  over  him.    The  plamtifT 
rtoovered  in  the  court  below,  but  on  a  motion  for  a  new  trial, 
Cot«  J,  reversing  the  decision,  said:-.  ..    Itb  diflfcient 
viAawiUttI  actofmbchief.    To  subject  the  master  in  such 
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a  caw,  it  must  be  proved  that  he  actually  assented,  for  the  law 
w-ill  not  imply  assent  .  .  .  The  law  holds  ^uch  a  wilful  act 
a  departure  from  the  master's  business."        i 

In  Ftiryttnr  v.  Tkamfscm^  5  Hump.  (Tenn.),  396»  the  court 
carried  the  distinction  between  wilful  and  negligent  acts  to  an 
extreme  position.  The  plaintiflT  sought  to  recover  the  value  of 
a  negro  boy  who  was  killed  by  the  overseer  of  the  defendant 
while  inflicting  punishment  for  an  oflcnoe.  Puryear  had 
instructed  the  overseer  to  **give  the  negro  a  good  whipping— 
be  sure  and  humble  him  before  you  let  him  down."  The 
overseer  whipped  the  negro  severely,  and  as  a  result  of  the 
chastisement  the  latter  died.  The  court  held  that  if  the  over- 
seer, in  pursuance  of  the  defendant's  directions,  intended  only 
to  chastise  the  negro  until  he  should  be  humbled,  and  in  the 
atuinment  of  that  object,  so  negligently  and  recklessly  inflicted 
blows  as  to  take  the  life  of  the  negro,  the  defendant  would  be 
liable.  But  if  he  abandoned  the  purpose  to  chastise  until  the 
negro  should  be  humbled,  and  employed  instruments  of 
torture  to  justify  his  malice,  intending  to  kill  the  negro,  in 
such  case  the  defendant  would  not  be  liable. 

Such  an  argument,  however,  is  fallacious,  and  illustrates  the 
fact  that  the  confusion  which  has  arisen  with  regard  to  wilful  acti 
of  servants,  is  due  to  a  misapprehension.  It  may  be  true  that, 
from  the  standpoint  of  the  wrong-doer,  the  servant,  the  act 
was  wilfully  done,  but  from  the  standpoint  of  the  master,  the 
result  is  still  an  accident—- one  which  the  master  may  be  liable 
for.  because  had  he  not  employed  the  servant  to  achieve  the 
result  contemplated,  the  servant  would  not  have  desired  to 
have  accomplished  the  end,  in  the  furtherance  of  which 
a  wilful  tort  has  been  committed.  **  If  the  act  is  properly 
chargeable  to  the  master,  that  b,  if  it  can  be  iairly  said  to  be 
his  act  and  not  the  act  of  the  servant,  the  motives,  purpose  or 
intention  of  the  servant,  cannot  operate  to  shield  the  master 
from  the  consequences.  If  it  was  an  act  done  in  doing  that 
which  the  master  employed  the  servant  to  do,  although  done 
contrary  to  the  master's  will,  against  his  instructions  and 
without  his  knowledge,  although  unnecessary  to  accomplish 
the  work,  ill-advised,  malicMMis,  or  wanton,  he  is  liable*  because 
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he  has  9ct  Hi  motion  the  agency  which  produces  the  wrong  :  ^ 

W0od,  Master  mmd  Servant,  %  103. 
The  case  of  Wrights.  Wiicox,  tu^,  has  been  generallx 

discarded:  Weed ^.  Panama  R.  R.,  17  N.  Y.  36a;  Mm&  v. 

^■^d,  39  N.  Y.  384 ;  Isaacs  v.  R,  R.,  47  N.  Y.  132 ;  Rmmdr 

V.  J?.  R^  64  N.  Y.  139.  and  cases  subsequently  cited. 
In  Crtft  V.  AUsMi,  4  B.  &  A.  590,  the  court  of  King's 

Bench  say  that  '*the  distinction  is  this;  If  a  servant,  driving  a 

carriage  in  order  to  eflect  some  purpose  of  his  own,  wantonly 
strike  the  horses  of  another  person  and  produce  an  accident, 
the  master  will  not  be  liable.  But,  if,  in  order  to  perform  his 
master's  orders,  he  strikes,  but  injudiciously,  and  in  order  to 
extricatehtmselfiWNnadifliculty,  that  will  be  negligent  and 
careless  conduct,  for  which  the  master  will  be  liable,  being  an 
act  done  in  pursuance  of  the  servant's  employment.'*  The 
case  showed  that  the  defendant's  servant  had  wilfully  struck 
the  platmiirs  horses,  when  driving  his  master's  carriage,  in 
Older  to  extricate  himself  from  an  entanglement  of  the  car- 
riage caused  by  his  own  lault,  and  thereby  had  caused  an 
injury  to  the  plaintiflT;  and  a  verdict  for  the  plaintiflT  was  sup 
ported  In  Strmaar  v.  Greenwood,  6  H.  &  N.  359,  Chief 
Baron  Pollock  asks  the  questiosi :  "  Suppose  a  servant,  driving 
akmg  a  road  in  order  to  avoid  a  danger,  intentionally  drove 
into  the  carriage  of  another,  would  not  the  master  be  liable?** 
and,  in  Umpms  v.  Lamdam  Geaered  OmMas  Cb^  1  H.  &  C. 
536.  it  was  decided  in  the  Exchequer  Chamber  that  the  master 
is  reqwnsible  if  the  servant  is  in  the  course  of  doing  the 
master's  work,  and  does  the  act  to  accomplish  it. 

In  Howe  v.  New  JfarcA,  12  Allen  49.  Hoar,  J.,  sUtes  the 
true  rule  of  liability  to  be  this:  *'The  master  is  not  respon- 
sible as  a  trespasser,  unless  by  direct  or  implied  authority  to 
the  servant  he  consents  to  the  wrongful  act  But,  if  the 
master  gives  an  order  to  a  servant  which  implies  the  use  of 
fc«e  and  vfolcnoe  to  others,  leaving  to  the  dircctioo  of  the 
aervant  to  deckle  when  the  occaskm  arises  to  whkh  the  order 
applies,  and  the  eictcnft  and  kind  of  force  to  be  used,  teis 
lidile  if  the  servutt  in  executing  the  order  makes  iM  of  force 

iaamamKrortDndcgree,whkaiisufiiustifiable.  .  •  •   ^^^ 
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act  be  done  in  the  execution  of  the  authority  given  him  by 
the  master  and  for  the  purpos€  of  performing  what  the  master 
has  directed,  the  master  wilt  be  responsible  whether  the 
wrong  done  be  occasioned  by  negligence  or  by  a  reckless  or 
wanton  purpose  to  accomplish  the  master's  business  in  an 
unlawful  manner.*'  Cf..  also,  RamuUn  v.  R,  R,  Cp,^  104 
Mass.  117;  Wtdlace  v.  Exfirtss  €0,^  134  Mass.  95. 

In  Eckert  v,  St.  Lmds  Transfer  Co,,  2  Mo.  App.  36,  Bake- 
well,  J.,  said:  **The  question,  in  cases  of  this  kind,  is  not 
whether  the  act  of  the  servant  is  wilful  or  negligent.  .  .  .  The 
inquiry  is,  whether  the  act  was  done  in  the  course  of  the  ser- 
vant's employment.  The  argument  that  when  the  servant 
acts  wilfully  he,  ipso  facto,  leaves  the  employment  of  the  master 
for  the  minute  or  so  that  thb  passion  rages,  is  rightly  character- 
ized as  a  specious  fallacy.  .  .  .  The  master,  in  case  of  negligence 
or  wilfulness,  is  liable,  not  so  much  for  having  impliedly 
authorized  the  act,  as  for  having  cmplo>'ed  a  faithless  servant 
who  did  the  injury  in  the  course  of  his  emplo>'ment.  Cf.,  also, 
PHester  v.  Wsy/r/,  5  Rich.  L.  (S.  C.)  44 ;  Rmiroad  v.  Derby^ 
14  How.  (U.  S.)  468. 

It  is  in  accordance  with  the  proposition  as  laid  down  in  this 
case  that  the  majority  of  the  cases  have  been  decided ;  and  it 
may  be  safely  snid  that,  while  a  difllcrcnt  opinion  does,  to 
some  slight  degree,  exist,  yet  the  tendency  certainly  is  to 
blend  all  the  acts  of  servants  which  result  in  injuries  to  third 
persons  under  one  head.  Cf.  Fkk  v.  Chicago,  etc,  R,  R..  68  Wis. 
469 ;  Mott  V.  fee  Co.,  73  N.  Y.  543 ;  Roamis  v.  R.  R„  64  N.  V. 
1 29 ;  Mdriott  v.  R,  R.  Co.,  59  Iowa,  429 ;  Great  Western  Ry, 
V.  JrUler,  19  Mich.  305 ;  Dickson  v.  Waietron,  35  N.  £.  i. 

The  question  whether  a  wilful  act  is  or  is  not  within  the 
scope  of  the  ser\-aiit*s  employment  is,  obviously,  one  which 
must  depend  upon  the  (acts  of  each  separate  case  which  arises. 
As,  howe\'er,  the  decision  in  the  leading  case  suggests  a  con- 
sideration of  the  subject,  it  might  be  advantageous  to  group 
the  cases  in  a  more  or  less  systematic  manner,  giving  the  (acts 
of.  the  more  important  cases,  and  referring  to  those  consistent 
or  inconsistent  with  them.  It  will  be  seen  that  the  authorities 
are  irrecondlible. 
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Acts  of  Servascts  Employkd  om  Stkam  Raiukoadb. 
Acts  €f  Agtmis. 

In  Fi€k  V.  Cldcago  R,  R.,  68  Wis.  469,  a  ticket  agent  left 
another  emplo^-e  in  charge  of  the  ticket  office  of  the  defendant 
company,  who  failed  to  return  to  the  plaintiflT  the  proper 
change  upon  the  sale  of  a  ticket;  and  after  being  asked  there- 
for by  the  purchaser,  assaulted  and  struck  the  latter*  The 
company  was  held  liable  in  damages.  Ct,  also,  McKeanum  v. 
R.  R^  22  J.  &  S.  (N.  Y.)  554 ;  CkrisHaM  v.  Cciumhu  6r  Rmu 
R.R^  59Ga.  460. 

In  MHlligan  v.  Stw  York,  etc^  R,  R.,  29  N.  £.  952,  the 
defendant's  ticket  agent,  acting  under  a  notice  given  him  by 
police  officials  to  look  out  for  a  counterfeit  55  bill,  and 
describing  three  men  as  passing  the  same,  supposing  a  bill 
presented  b>'  the  plainttiTto  be  a  counterfeit,  and  the  plaintiflC 
one  of  the  persons  described,  ordered  his  arrest  after  accepting 
the  bill  in  payment  for  a  ticket.  It  was  held  that  the  com- 
pany could  not  be  held  liable  for  the  arrest,  which  proved  to 
be  h\ae.  since,  if,  in  fiict,  the  servant  was  acting  within  the 
scope  of  his  duty,  he  would  have  refused  the  money  for  the 
property  of  hU  principal  and  would  have  refused  to  part  with 
such  property  except  upon  receipt  of  what,  at  least,  he  believed 
to  be  good  monc)*. 

Acts  tf  Baggmgtmtn. 

In  LiUk  Miami  R,  R.  v.  irr/nvcvr,  19  Ohio,  100,  it  appeared 
that  the  plaintiflT  after  purchasing  a  ticket  as  a  passenger, 
applied  to  the  servant  of  the  defendant  company,  charged 
with  the  duty  of  checking  baggage,  to  have  baggage  checked, 
and  by  his  abusi\'e  language  towards  the  servant,  provoked  a 
quarrel,  in  «'hich  the  ser\'ant,  to  gratify  his  persorul  resent- 
ment, struck  the  plaintiflT  with  a  hatchet.  It  was  decided  that 
tlie  act  was  outside  of  the  servants*  employment. 

In  Rmmds  v.  R.  R,  64  N.  Y.  129,  the  plaintiflT,  having 
gotten  upon  the  platform  of  a  baggage  car  of  the  defendanu' 
road,  was  ordered  to  get  oflT,  as  the  rules  of  the  company  for- 
bade all  persons,  except  certain  employes,  to  ride  on  the  bag- 
pipe cuv^     The  plaimiflT,  hesitating  to  jump  off  while  the  car 
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was  in  motion,  was  kicked'  off  by  the  servant  in  charge,  and 
fell  under  the  cars.    The  company  was  held  liable.    Cf.,  how- 
ever, Lomism&t,  WIr.,  R,  J?.,  v.  Dfttgigst,  1 1  So.  933. 
Acts  ^  Brakemen. 

In  AUody  v.  TXnu.  etc,  R.  R.  €0^  33  S.  W.  41.  it  was  held, 
that  the  defendant  company  ^"as  not  liable  for  the  wilful  act 
of  a  brakeman  m  kicking  a  trespasser  from  its  moving  train, 
whereby  the  trespasser  was  killed.  Q.,  also,  Aimbmma  i?.  R, 
V.  Hwrris,  14  So.  363 ;  Taufamia  Coal  Co,  v.  Hentmm^  86  P^l 
418;  Faber  v.  Missouri,  etc,.  R.  R,,  33  Mo.  App.  378; 
Mariom  v.  R,  R,  Co,,  59  Iowa,  429 ;  R,  R.  Co,  v.  ffemfriekt, 
48  Ark.  177 ;  and  Cf..  Texas  R,  R,  v.  Mather,  34  S.  W.  79; 
Caim  v.  J/tMrn,  R.  R,,  39  Mirni.  297.  The  pUintiflT,  a  boy  of  1 3, 
either  attempted  to  board,  or  succeeded  in  boarding,  a  trun 
moving  over  the  defendant's  railway.  It  appeared  he  had 
hold  of  the  car-rail,  with  one  foot  on  the  step,  and  the  other 
just  leaving  the  ground,  when  the  brakanan  kicked  him  in 
the  chest,  breaking  his  hold  upon  the  rail,  whereby  he  fell, 
and  the  car  passed  over  his  leg.  The  company  was  hekl 
liable;  MoUojt\,  N,  Y,  Centrai,  etc,,  R.  R^  10  Daly,  453; 
ffefe/y.  St.  Piaai  R.  i?..  49  Minn.  363 ;  Keify  v.  Kansas  City 
R.  R,,  36  Kan.  655;  Smith  v.  R.  R.  Co.,  33  S.  W.  653; 
Laeas  v.  R.  R„  56  N.  \V.  1039 ;  Laa^  v.  R.  R.,  4  N.  Y.  S.  565. 
Aets  of  Condmetors. 

In  RamseUa  \\  Boston,  etc,,  R.  R:,  104  Mass.  1 17,  the  plaintiff; 
a  female,  got  into  the  defendant's  cars,  and  paid  the  fere  to  the 
conductor,  who  later  attempted  to  again  collect  the  same,  and 
upon  a  refusal  to  pay.  committed  an  assault  upon  the  plaintiflC 
The  pbuntiflT  recovered.  C£,  also,  Pladdock  v.  R.  R.,  37  Fed. 
841 :  Coleman  v.  R.  R.,  106  Mass^  1871  ;  R,  R.  Co.  v. 
Anthony,  43  Ind.  183;  Higgins  v.  WaiervUet  Tnmpike  Co., 
46  N.  Y.  33 :  Wahash  R.  R.  v.  Rector,  104  HI.  396 ;  Jeffer^ 
sonvUle  R.  R.  r.  Rogers,  38  Ind.  116;  BaMmort  &  Ohio 
R.  R.  y.Biocket,  27  Md.  377 ;  Nagen  v.  R.  R.  Co.,  3  R.  I. 
88 ;  Moore  v.  R.  R..  4  Gray,  465 ;  tVinnegmr's  Aim.  v.  R.  R., 
85  Ky.  547;  Chict^  R.  R.  r.fUsanan,  103  111.  546;  Jhm- 
s/k'ama  R.  R.  v.  Fmnditier,  43  ^  365 ;  Smith  v.  R.  R^ 
34  N.  E.  753. 
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The  plaintifrgot  upon  a  freight  car,  and  after  it  had  started 
the  conductor  told  him  to  get  oflf.  The  plaintifT  then  oAetcd  to 
pay  £tfe.  but  the  conductor  declined  to  take  it,  and  gave  the 
pUintilTa  push,  so  that  he  had  to  jump  to  save  himself  and 
thereby  incuncd  injuries.  It  appeared  that  the  company  had 
instructed  its  conductors  that  they  should  not  allow  any 
perMMi  to  ride  on  any  freight  car.  The  court  held  the 
defendant  company  liable :  Hoimcs  v.  WaktfiM^  \%  Allen, '580. 

A  conductor  on  the  defendant's  road  finding  that  the  car 
had  been  robbed,  and  suspecting  the  plaintiff's  son  to  have 
committcMd  the  crime,  walked  up  to  him  and  killed  him.  It 
was  held  that  the  act  was  beyond  the  servant's  employment, 
and  that  he  alone  was  responsible  in  damages:  Cardiff  w.R,R^ 
7  So.  601. 

Acts  €f  Emgitutn, 

A  railroad  company  was  held  liable  in  Clucmgo  R.  R.  v. 
Dkkson^  63  lU.  1 5 1,  for  maliciously  blowing  a  whistle  whereby 
the  horse  of  the  pUintiflf  became  unmanageable  and  the  plain* 
tiff  was  mjured :  Cf.,  also,  R,  R.  Co.  v.  Siamu,  9  Heisk.  53.  And 
in  i^  i?.  Co,  w  Hmrmom^  47  111.  298,  for  maliciously  allo«ring 
steam  to  esca|)e,  and  thereb)'  frightening  the  plaintiff's  team  of 
horses  to  his  personal  damage.  For  wilfully  backing  an 
engine  towards  a  street  car,  whereby  the  plaintiff  thinking  a 
collision  imminent,  jumped  out  and  was  injured,  the  court  held, 
in  Stephauom  v.  Southern  Pacific  R,  i?.,  93  Cal.  558,  that  the 
plaindff  could  not  properly  charge  the  company.  Cf^  also,  in 
general:  Ca(r.  C  &  5.  C  R.  Co.  v.  Kirkbride,  15  S.  W. 
49$ :  Man  v.  Caaai  Co..  8  N.  Y.  S.  1 07 ;  Fitssimmom  v.  R.  R,^ 
57  N.  W.  137 ;  CarUr  v.  LoaisviUe  R.  R,,  98  Ind.  553. 

Acts  of  Ftrttaeu. 

In  Ouaigo^  Bariiagtom  ami  Qaimy  R.  R.  v.  Epperson.  36 
E.  B.  Smith  (111.  App.),  73,  a  fireman  on  the,  defendant's 
road,  from  mere  wantonness,  placed  torpedoes  under  the  cars 
and  caused  an  injury  to  the  plaintiff  The  court  heki  that  the 
act  was  outside  of  the  scope  of  the  fireman's  employment,  and 
the  company  was  not  liable  for  his  act:  Cf.,  in  general, 
FUmer,  v.  pimasyhmma  R.  R.,  49  Fs.  310. 
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AeUtf  Portert, 

For  a^iRult  of  pa^wnger  by  porter  the  company  was  held 
liable  in  DwimiUi  v.  «V.  K  C*.  &H.  R.  R,  Cc,  34  N.  E.  319 ; 
Cf.,  alffo,  WiUunm  v.  FMmum  Car  C^^  33  American  &  English 
R.  R.  Cases,  414.  For  ejecting  a  passenger  from  a  moving 
train,  whereby  the  former  was  killed,  the  company  was  held  liable 
in  HmiimgiT  v.  S,  K  C,  He.,  R,  R^  1$  Weekly  Digest 
(N.  Y.),  392.  Cf..  also,  7»iir/  v.  .V.  K  C  R.  R^  76  N.  V. 
402. 

Arts  y  IVattkfHfH, 

Company  held  liable  for  act  of  a  bridge  watchman,  «*ho 
shot  a  trespasser  on  the  bridge  he  was  guarding :  Haekf  v. 
iradask  R.  a.,  24  S.  W.  73;. 

Arts  ff  Otktr  Servants  ef  RaUroad  Company, 

In  Heujiit  v.  Stvift,  3  Allen  420,  the  evidence  showed  that 
one  F  was  a  servant  of  the  company  having  charge  of  the 
freight  in  the  depot  at  Charleston,  and  the  plaintiff,  a  small 
bo>-,  was  pUying  there,  and  refused  to  leaiT ;  F  thereupon  re- 
moved him  fordbly,  and,  in  doing  so,  kicked  him  severely. 
The  company  was  held  liable.  A  company  was  held  liable,  in 
Terre  Haute ^  eie,^  Ca.  v,  Jackson^  81  Ind.  19,  for  wilfully 
drenching  the  plaintiflf  with  water.  Cf.  for  other  illustrations 
of  wilful  acts  in  this  connection :  Harriman  v.  i?.  R,  Co,,  45 
Ohio.  11;  m.  Cent.  R.  R.  v.  Ross,  31  111.  App.  t/o; 
Ntnrthwesierm  R,  R,  Co,  v.  Haek,  66  III.  328 ;  Netmt  v.  Paiimam 
Car  Co,,  106  III.  222 ;  Deaver  R,  R.  Co.  v.  //arris,  122  U.  S. 
597  ;  IVadasA  R.  R,  v.  Reetor,  104  III.  296. 

Street  Railway  Compakies. 
Arts  of  Condmetors, 

In  an  action  against  a  street  railroad  company  for  qecdng 
a  passenger  with  unnecessary  force,  while  the  car  was  in 
motion,  the  company  was  held  liable :  Chkago,  etc,,  R.  R,  v. 
/'«^dlKr,24N.E.77o;  A«r  v.  5/.  A«/,  rtt.,  ^. /f.,  5a  N.  W. 
392;  New  York,  eU^  R.  R,  v.  //ariag,  47  N.  J.  L.  137; 
Samlfordy.  /L  R.,  23  N.  Y.  343  ;  Marpkys,  R,/i^  118  Mass. 
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228 ;  McK£om  v.  R.  R.,  42  Mo.  80 ;  Pktmam  v.  R.R^ll  N. Y. 
108:  Puumgir R.R.  C0,y.  V^mmg,  21  Ohio.siS;  Hmrmmmy, 
R.R.  Co^  52  N.  \V.  830;  SatKtuak,  cU^  R,  R.  v.  BryM.  13 
S.  £.  307  ;  Mackea  v.  PiopUs  R.  R.,  4$  Mo.  App.  82 ;  Sktm 
V.  6ik  iitv.  R.  R.,  62  N.  Y.  180 ;  AZfiir  v.  Cetunti  R,  R..  37 
Cal.  400;  ScAitiis  V.  R,  R.,  89  N.  Y.  242;  cf.,  ho«-cvcr, 
IsMKS  v.jrd  Ave.  R.  R,,  47  N.  Y.  122.  where  it  appeared  that 
the  plaintifl*.  a  passenger  on  the  delendant*a  ca^  desiring  to 
alight,  passed  out  upon  the  platlbitn  and  requested  the  con- 
ductor to  stop  the  car  and  refused  to  get  out  until  the  car 
came  to  a  full  stop,  whereupon  the  conductor  threw  her  with 
force  from  the  car,  and  she  incurred  injury.  It  was  held  that 
the  act  was  not  chargeable  to  the  company.  Cf.,  also,  Ckisimt 
R.  R,  V.  Wif/ifffy.  33  N-  H.637 :  /Vm  v.  6/A  Aw.  R.  R^  26 
N.  Y.  49 ;  //art  v.  R,  R.,  57  N.  VV.  91. 

Actitf  Drkfrs. 

A  psascnfser  on  a  street  car,  to  whom  the  driver  had  used 
profime  language,  replied  that  he  would  report  the  dri\'er  to 
the  company  at  the  ofKoe,  which  was  at  the  stables  of  the  com- 
pany.  where  the  car  stopped  for  change  of  horses.  Before 
reaching  there  the  passenger  got  off  the  car,  intending  to  go  to 
the  office,  and  the  driver  followed  and  assaulted  him.  It  was 
held  that  the  act  of  the  driver  was  beyond  the  scope  of 
hb  authority :  CWr/rW  R.  R,  v.  Peoeock^  69  Md.  259.  Ct, 
also,  Ckkago  R.  R,  v.  Mi^Jk,,  44  in.  App.  17 ;  Rjwm  v.  R,  R. 
Cr^  I  J.  &  S.  (N.  Y.)  137 ;  R.  R.  C0.  w.lhmakoi.  70  Pa.  119. 
Cf.,  however,  WiUon  v.  MidMeux  R.  R.,  107  Mass.  108; 
L^rfiiv. Salem R.R.,gA\\tn,  557 ;  Ktimey,R,R,,  37  Cal.400; 
Htgan  V.  Jfy.  Co^  124  N.  Y.  647 ;  HestomvUU  R.  R,  v.  Biddfr, 
112  FSa.  551. 

Where  a  driver  wflfully  had  a  passenger  arrested  the  com- 
pany was  held  liable  :  LafajfeOe  v.  Rwy-  Cp,,  8  So.  701.  and 
cC  simibrly :  Wimtuget^s  Admx,  v.  R.  R,,  85  Ky.  $47. 

So,  also,  the  company  employing  a  driver  who  purposely 
lan  imo  a  plaintiiT  while  driving  a  carriage,  has  been  held 
liable  00  the  ground  that  the  act  was  one  within  the  line  of 
employment:  Okem  v.  Diy  Dock  R.  R.,  69  N.  Y.  170. 
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Stfj^mbtiat  Companies.  Ferries,  Etc. 

Where  a  mate  on  a  ship  found  a  man  who  had  taken  deck 
pa.s«»a'4e,  on  some  balcn  of  moss,  and,  ordcrinfr  him  off,  kicked 
and  otherH'i^e  assaulted  him,  the  company  m*as  held  respon- 
sible for  the  act :  S^ug€r  Transpanatiom  C0.  v.  Smi/A  16  Lea. 
(Tcnn.)  498.  Cr,  also,  //amt/  v.  F^rry  Co,,  6  N.  Y.  S.  102 ; 
SeamioH  v.  Sutfr,  158  Pa.  275  ;  Cogrr  v.  Nortkwesiem  Backet 
Co.,  37  Iowa  145 ;  Pemiietom  v.  Kingstey,  3  CliflT.  (U.  S.)4i6; 
Bicck'v,  Banturmmm,  to  La.  An.  1. 

Where  it  appeared  that  the  plaintiff*  was  a  passenger  on  a 
steamboat,  and  was  assaulted  by  a  clerk  whose  duty  it  was  to 
collect  fares  or  passage  mone>',  and  who  claimed  that  the 
pUintifr  had  hidden  to  escape  payment,  and  upon  a  denial 
assaulted  the  plaintifT  and  put  his  eye  out,  the  company 
employing  the  ser\'ant  was  held  liable :  Skariey  v.  Billings ^ 
8  Bush.  147.   Cf..  also,  Bryatit  v.  Rick,  to6  Mass.  180. 

Various  Other  Instances. 

In  Mott  V.  Fee  Company,  73  N.  Y.  543.  the  plaintiflf,  while 
driving,  was  run  into  and  injured  by  a  wilful  act  of  the  driver  of 
an  ice  cart  belonging  to  the  defendant.  The  lower  court  dis- 
missed the  complaint  on  the  ground  that  the  act  which  caused 
the  injur)'  was  wilful,  and  therefore  beyond  the  employment  of 
the  servant.     This  the  Supreme  Court  reversed. 

Where  the  servants  of  an  inn-kecper  assaulted  and  injured 
the  plaintiflf,  who  was  living  at  the  hotel,  the  o«'ner  «'as  held 
liable  :  Wade  v.  Tkaycr,  40  Cal.  578.  Cf..  Cmiis  v.  Diniteer. 
30  N.  W.  148. 

Where  a  bartender  of  defendant's  saloon  injured  the  plainttiT 
by  forcibly  and  wantonly  ejecting  him,  while  intoxicated,  from 
the  saloon,  its  proprietor  was  held  liable  in  damages:  Brasilv, 
Petenom,  46  N. W.  331.  Cf.,  Foritiitev.  Trainer,  19  N.Y.  S.  598. 

For  the  wilful  act  of  a  servant  in  causing  arrest  of  a  cus- 
tomer, a  storekeeper  has  been  held  liable :  Geraty  v.  Sierm^ 
30  Hun.  426:  SiapU  v.  Sckmid,  26  At.  193;  Herskey  v. 
O'NeiU,  36  Fed.  168.  Cf..  however.  MaH^.  Lord,  39  N.  Y. 
381 ;  Portiry,  R.  R.  Co.,  41  Iowa,  358 ;  Meekmrn  v.  MortUmd, 
5N.Y.S.710. 
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For  an  example  of  an  asHnilt  by  a  aenraat  of  a  tlwatre  pni>> 
prielor,  far  wbkh  the  latter  was  m^  to  iqpond  m  damaget : 
Ct»/MBArv. /Mmt,  13  M.  Y.S.  816;  DkJbmr.  WmUnm^ 
II  N.  E.  I.  TtaOMAS  SovsuoM  Gatb. 
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DEPARTMEKT  OF  EQUITY. 


UCHAltD  C  McMURTRIB.  LUD. 

Airigfeedby 

SvniSV  O.  FiSBSft,  JOBH  DOUOLASt  Bmowii,  Jr., 

HomniT  P.  Beadpoeik 


Corliss  r.  E.  W.  Walker  Co.*    Unitbd  States  Circuit 
Court,  District  of  Massachusetts. 


A  oottft  of  equity  BM  tto  jwiidicDOB  of  a  mH  to  Kttfiui  i 
from  imUialiiQf  a  biogimphj  of  cooipbiiMiit  or  •  meaibcr  of  complrfa* 
Afitt*  faaiaj,  where  MKh  pcma  if  •  public  chArMtor,  #.  /.,  ooc  wlw 
hold*  Unwlf  oat  aaab  iaventor,  oad  wboot  rqmlAtioa  ai  Mch  biseiM 
world-widt. 

This  was  a  suit  by  the  widow  and  children  of  G.  H.  Corliss, 
to  enjoin  the  publication  and  sale  of  a  biographical  sketch  of 
the  deceased.  Judge  Colt  placed  his  opiirion  upon  two 
grounds.  He  maintained  that  the  foundation  of  the  jurisdic- 
tion of  a  court  of  equity  is  civil  property,  and  that,  therefore, 
such  court  has  no  jurisdiction  to  restrain  even  defamatoiy 
publications,  and  still  less,  such  publications  as  that  in  the 
present  case,  which  was  not  even  suggested  to  be  libelous,  or 
even  untrue. 

To  quote  from  the  opinion : 

**The  bill  does  not  allege  that  the  publication  contains  any* 
thing  scandalous,  libelous  or  £Use,  or  that  it  aflects  any  right 
of  property,  but  the  relief  prayed  for  is  put  upon  the  novel 
ground  that  such  publication  is  an  injury  to  die  feelings  of  the 
plaintiffs  and  against  their  express  prohibition.  The  counsel 
for  plaintiffs  put  their  case  upon  the  ground  that  Mr.  Corliss 
was  a  private  character,  and  that  the  puUicatioii  of  Us  life  is 

■  Ritportid  to  S7 'c^  Itip.  434. 
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-an  tnvaston  of  the  right  of  privacy,  which  a  court  cf  equity 
shoukS  protect  ...  I  cannot  assent  that  Mr.  Coriiss  was  a 
pm-ate  character.  He  held  himself  out  to  the  public  as  an 
inventoTp  and  his  reputation  became  world-wide.  He  was  a 
public  man,  in  the  same  sense  as  authors  or  artists  are  public 
men.  It  would  be  a  remarkabU:  exception  to  the  libert>-  of 
the  press  if  the  lives  of  great  inventors  could  not  be  given  to 
the  public  without  their  consent  while  living,  or  the  apprcn-al 
-of  their  bmily  when  dead.  But  whether  Mr.  Corliss  is  to  be 
*  legardcd  as  a  private  or  public  character  (a  distinction  often 
difficult  to  define)  is  not  important  in  this  case.  Freedom  of 
^icech  and  of  the  press  is  secured  by  the  Constitution  of  the 
United  States  and  the  oon-titutions  of  most  of  the  States. 
This  oonstitutioiial  privilege  implies  a  right  to  freely  utter  and 
publish  whatever  the  dtiien  may  please,  and  to  be  protected 
from  any  re^xmsibility  for  so  doing,  except  so  Cir  as  such 
publication,  by  reason  of  its  blasphemy,  obscenity  or  scandal- 
ous character,  maybe  a  public  oAence, or  by  its  falsehood  and 
malice,  may  injuriously  afiect  the  standing,  reputation  or 
pecuniary  interests  of  individuab :  Cooley  on  ConstiL  Law 
(6  Ed.),  578.  In  other  words,  under  our  laws,  one  can  speak 
or  publish  what  he  desires,  pro\'ided  be  commits  no  offence 
against  public  morals  or  private  reputation.*' 

iKjVMrnONS  ACAIiCST  PUBUCATtONS  ISTTKUDINC   UrOM  PftlVACT. 

Four  years  ago,  in  an  article  entitled  *'  The  Right  to 
Mvacy,**  in  4  HarxHurd  L&w  RtvUu\  193,  this  entire  subject 
was  very  admirably  and  exhaustively  discussed. 

The  view  there  advanced,  and  ably  maintained,  was  that  the 
right  to  privacy  is  a  legal  right,  distinct  from  the  rights  of 
property  and  of  rqiutation;  and  that  this  right  should  be 
'enforced  by  the  courts,  either  in  an  action  for  damages,  or,  in  a 
proper  case,  by  an  ii^unction  to  prevent  the  publication  of  any- 
thing which  unjustifiably  intrudes  upon  privacy. 

Thi^  article  leaves  little  to  be  said,  aiid  it  is  here  proposed 
only  to  ooosider  the  cases  which  have  been  deckled  since  it 
was  written,  presenting,  as  they  do,  a  difficulty  not  discuwed 
■B  the  article,  a  new  stumbling  bkick  in  the  way  of  the  enforce* 
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ment  of  this  right  by  injunction,  namely,  the  constitutional 
prmision  for  the  "freedom  of  the  press." 

The  reasoning  of  the  above-mentioned  article  has  received 
judicial  approbation  in  two  New  York  cases. 

Schuyler  v.  OrriStr,  30  Abb.  N.  C  376 ;  24  N.  V.  Supp.  512 
(1893),  was  a  case  where  an  injunction  was  granted,  at  the 
suit  of  the  near  relatives  of  a  deceased  person,  to  restrain  the 
erection  and  exhibition  of  a  statue  of  the  deceased,  it  being 
established  that  the  exhibition  would  cause  the  complainants 
pain  and  distress.  The  injunction  was  granted  because  the  * 
injury  was  permanent  or  continuing  in  its  nature,  and,  unlike 
a  libel,  it  would  be  impossible  to  ascertain  the  damage  which 
might  be  caused. 

In  other  words,  the  court  of  equity  inter\'ened,  because 
othennise  the  complainants  would  have  been  left  without  any 
remedy. 

In  Marks  v.  Jaffa,  26  N.  Y.  S.  908,  (1893),  the  principle 
was  extended  to  the  granting  of  an  injunction  against  the 
publication  of  a  picture  of  the  plaintifT  in  a  newspaper,  with 
an  invitation  to  readers  of  the  paper  to  vote  upon  the  question 
of  the  popularity  of  plaintifT  as  compared  with  another  person, 
whose  picture  was  also  published. 

The  court  there  referred  expressly  to  the  article  in  the 
Hart'ard  Law  Rctnai\  and  said:  *'The  action  may  seem 
novel,  but  there  can  be  no  question  about  the  plaintiff's  right 
to  relief,  irre9pecti\*e  of  the  amount  of  damages  he  might 
reco\Tr  at  law  (citing  Sehtiyicr  v.  OirriSv,  sm^\  If  a  person 
can  be  compelled  to  submit  to  have  his  name  and  profile  put 
up  in  this  manner  for  public  criticism,  to  test  his  popularit)* 
with  certain  people,  he  could  be  required  to  submit  to  the 
same  test  as  to  his  honest>%  or  morality,  or  any  other  virtue  or 
vice  he  was  supposed  to  possess.  Such  a  wrong  b  not  without 
its  remedy.  No  newspaper  or  institution,  no  matter  how 
worthy,  has  the  right  to  use  the  name  or  picture  of  any  one 
for  such  a  purpose  without  his  consent. . . .  Private  rights  must 
be  respected,  as  well  as  the  wishes  and  sensibilities  of  people. 
Wlien  they  transgress  the  law,  invoke  its  aid,  or  put  them- 
selves up  as  candidates  for  public  &vor,  they  warrant  critsdsm^ 
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and  ought  not  to  complain  of  it;  but  where  they  are  content 
vith  the  privacy  of  their  homes,  they  are  entitled  to  peace  of 
mind  and  cannot  be  suspended  over  the  press-heated  giidiroo 
of  excited  rivalry  and  voted  for  against  their  will  and  protest** 
The  case  of  ScJkmjritr  v.  Cmrtis  was  urged  in  argument  in  the 
priactpal  case,  but  was  dismissed  by  the  court  with  the  remark 
that  it  was  not  in  point— that  the  right  of  publication  was  not 
there  in  question. 

Indeed,  this  view  seems  to  be  borne  out  b>'  the  words  of 
Ingraham,  J.,  (30  Abb.  N.  C.  376):  **Nor  does  the  act  of 
these  defendants  come  within  the  provision  of  the  State  Con- 
stitution which  secures  to  each  citizen  the  right  to  frefely  speak, 
write  and  publish  his  sentiments  on  all  subjects.  The  ddfcnd- 
ants  can  freely  speak,  write  and  publish  their  sentiments  as  to 
Mn.  Schuylor  without  exhibiting  her  statue  to  the  public.** 

It  would  seem  a  trifle  diflicult  to  distinguish,  in  principle, 
bctaecn  the  erection  of  this  statue,  and  the  printing  of  a  por* 
trait  in  a  newspaper.  Should  this  last  be  regarded  as  within  the 
privileges  secured  by  the  **  freedom  of  the  press  ?  ** 

In  Aitfih  v.  Jaft  (ur/m),  apparently,  the  point  was  not 
raised. 

If  the  publication  of  a  portrait  can  be  restrained,  why  not, 
also,  a  printed  description  of  a  penbn  or  of  hb  life  ? 

But  this  further  step,  the  court,  in  the  principal  case,  re- 
fused  to  take. 

It  remains  to  consider  the  two  grounds  for  thb  refusal. 

First,  equity  will .  only  inter\'enc  in  cases  where  propcity 
rights  are  concerned.  An  injunction  will  not  he  issued  to  re- 
strain even  a  libelous  publication. 

This  proposition  is  supported  by  a  long  list  of  authorities : 
KUdr.  Hwry^  28  Fed.  Rep.  773  ;  Bcsitm  D.  Cp:  v.  Amwr, 
114  Mass.  69;  WkiUbnui  Cc.  v.  Kitam^  1 19  Mass.  484 ;  N, 
Y.JmvemU^  eu^  O.  v.  R^oseveii,  7  Daly,  188;  Mmngktr  v. 
/Xri,  55  H.  Pr.  132  ;  Lft  Assm.  v.  B^t^JUr,  3  Mo.  Ap.  173 ; 
SsMUlcr  V.  Sktrwtml,  2  Mer.  435;  Gte  v.  Pritekmrd^  t 
Swanst402:  Mmikam  v.  IVmtd^  L.  R.  13  Eq.619;  Lmv- 
.  mei  v.  Ssiafil,  Jacob.  471 ;  Wtimmre  v.  Scmftit,  3  Ed  di. 
(N.  Y.)  SIS ;  /ic*^  V.  A/tUmmis  €•.,  L.  R.  10  Ch.  397; 
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PtutlenM  Ins,  C0.  v  Knotty  10  Cb.  Ap.  142  ;  Mkytr  it  4/.  v^ 
Jaurntymcm  Stone  Cutters*  Assn.,  20  Atl.  492  (N.  J.,  1890)  ; 
Tmtfnslund  on  Slmndtr  and  UM,  4th  Ed.  41/  a^  H,  siq,^ 
and  notes,  with  case^  there  cited ;  High  on  infnnedoms,  3d 
Ed..  I  1015  ;  Kerr  on  injnnctions,  *502. 

The  English  cases  to  the  contrary,  have  cither  been  dis» 
approved  by  later  decisions,  or  else  seem  to  be  based  upon 
special  statutory  provisions,  extending  the  jurisdiction  of  the 
court  of  chancer)'.  See  Dbeon  v.  HoUen^  L.  R.  7  Eq.  488 ; 
S/mn^ad  Spinning  Co,  v.  RHey,  L.  R.  6  Eq.  551  ;  Phtden- 
tiai  Ins,  Co,  v.  Knott  (snpm) ;  ThorUfs  Catde  Food  Co,  v. 
Mnssam,  14  Ch.  Dtv.  763 ;  Tkmnas  v.  WUSams,  Id  864 ; 
Lo0g  V.  BMn,  26  Ch.  Dtv.  316;  Bradley,  J.,  in  Kidd  v. 
Hony  (snpra). 

The  cadc  of  Croft  v.  Richardson,  59  H.  Pr.  356,  where  an 
injunction  was  issued  against  the  publication  of  a  trade-libd, 
seems  to  5tand  alone,  and  is  based  upon  insufficient  authority. 

In  Brandrcth  v.  Lance,  8  Mgc,  24,  the  court  said  :  **  The 
utmost  extent  the  court  of  chancery  has  ever  gone  in  re* ' 
straining  any  publication,  has  been  upon  the  principle  of  pro- 
tecting the  right  of  property.**  Since  SchmyUr  v.  Cnrtis  and 
Mtarks  s,  Jaffa,  this  is  no  longer  true ;  those  cases  have  fur- 
nished precedents,  if  no  more. 

The  court  in  Singer  Co,  v.  Domestic  Co.,  49  Ga.  70,  stated 
the  law  in  clear  and  unmistakable  terms : 

**  The  general  rule  is  that  to  get  an  injunction  you  must 
show  the  infringement  of  a  property  right  It  is  well  settled 
that  an  injundon  will  nqt  be  granted  to  restrain  slander  or  Ubel 
of  title  or  reputation:  6  Simm.  297;  11  Beav.  112;  11 
Simm.  582.  Not  that  it  is  not  wrong,  not  that  the  wrong 
might  not  be  irreparable,  but  simply  because  courts  of  chan- 
cery, in  the  exercise  of  the  extraordinary  powers  lodged  in 
them,  have  uniformly  refused  to  act  in  such  a  case,  leaving 
parties  to  their  remedy  at  law.  Equity,  it  must  be  remem- 
bered, will  not  enjoin  every  wrong.  There  are  injuries  done- 
by  one  man  to  another  which  no  law  will  remedy.  Telling 
lies,  unlets  those  lies  be  of  a  peculiar  character,  is  one  of  such 
injuries.    But  there  are  very  many  wrongs,  wrongs  recognita- 
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ble  and  capable  of  redress  at   law,  that  yet  are  not  such 
wrongs  as  a  court  of  equity  will  enjoin.    Libel  and  slander,  *. 
however  illegal  and  outrageous,  will  not  be  eijoined.    This  is 
the  settled  rule.     It  is  true  that  courts  of  equity  constantly 
refuse  to  lay  down  any  absolute  limitation  to  their  power  to 
issue  this  writ.     But  this  only  means  that  cases  coming  within 
the  principles  on  which  the  court  has  long  acted,  are  not 
beyond  its  power  simply  because  the  fiicts  are  novel  or  the 
injury  peculiar.    The  principle  is,  that  to  authorise  the  writ 
there  must  be  an  irreparable,  expected  injury  to  property  right.* 
Such  language  prompts  a  tear  that  the  doctrine  of  the  prin- 
cipal case  b  the  true  one,  tluit  the  mere  absence  of  any  other 
remedy  is  not  enough  to  warrant  the  intervention  of  equity, 
and  that  the  New  York  courts,  in  their  desire  to  accomplish  a 
nltttary  purpose,  have  overstepped  the  legitimate  bounds  of 
their  jurisdiction,  and  entered  the  political  field. 

Turning  to  the  other  grouiKl  of  Judge  Colt's  opinion,  the 
question  b  whether  the  constitutional  protection  of  the  "  free- 
dom of  the  press  "  presents  an  insuperable  obstacle  to  the  use 
of  the  injunction  to  restrain  publications. 

A  collection  of  the  provisions  of  the  various  State  Constitu- 
tions will  be  found  in  Cooley*s  CpmMtinawtuU  UmUtOiam^  510, 
n.  I.  That  of  New  York,  Art.  I,  i  8,  is  typical :  **  Every 
person  may  freely  speak,  write  and  pubUsh  Ids  sentiments  on 
all  subjects,  being  responsible  for  the  abuse  of  that  right ;  and 
no  law  shall  be  passed  to  restrain  or  abridge  the  liberty  of 
speech  or  of  the  press.'* 

There  can  be  no  question  that  the  real  motive  for  the  inser- 
tion of  such  provisions  in  the  various  constitutions,  as  in  that 
of  the  United  Sutes,  was  to  prevent  a  political  censorship  of 
the  press,  to  leave  all  matters  of  public  interest  and  importance 
open  for  free  discussion,  and  not  to  force  upon  privite 
indivkfcials  a  distasteful  publicity  at  the  hands  of  gossiping 
newspapeis,  leaving  them  to  the  very  cold  comfort  of  an 
action  at  law  for  damages. 

See  Cmmm,  v.  Bimmdug,  3  Pick.  504;  RapmUkm  v.  Demtk. 
4  Yates,  167 ;  Jmus  ▼.  Tmnuiud,  31  Fla.  431- 
If  the  cxistcnrr  of  the  legal  right  to  privacy  be  \ 
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this  constitotioiul  provisioa,  literally  construed,  must  quke 
justice  a  mockery  tn  many  instances ;  for  it  is  obvious  that  the 
only  possible  safeguard  against  unwarrantablie  publications  is 
by  «'ay  of  prevention,  and  that  for  most  of  them,  damages 
would  be  no  recompense  at  all,  even  if  a  court  of  law  had 
power  to  award  such  dainages. 

Yet,  there  stands  the  provision,  and,  thus  &r,  it  has  not 
been  explained  away. 

In  Mmrks  v.  Jafm  {sm^)^  the  constitutional  question  seems 
to  have  been  ignored ;  in  SelmyUr  v.  Curtis  \ptfru\  it  was 
ai-oided  by  a  strict  interpretation  of  the  word  "publicatiba;*' 
while  in  the  principal  case  it  furnished  a  conclusive  aigument 
against  the  granting  of  the  relief  bought  lor. 

A  dedsioa  from  the  court  of  some  ether  State  will  be 
awaited  «hh  gieat  interest.  SD.  M. 
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BOOK  REVIEWS. 

A  Treatise  on  General  Practice,  containing  Rulci  and 
Suggestions  for  the  Work  of  the  Advocate,  in  the  Prepara- 
tion for  Trial,  Conduct  of  the  Trial,  and  Preparation  for 
Appeal.  By  Byron  K.  Eluot  and  Wiluam  F.  Eluot. 
In  Two  Volumes.  IndianapoUs  and  Kansas  Gty:  The 
Bowen-Merrill  Co.     1894. 

In  the  two  volumes  of  this  substantial  work,  the  authors 
have  endeavored  to  give,  not  merely  a  compendium  of  the  prac- 
idee  and  procedure  in  the  courts,  but  also  the  steps  necessary 
to  enable  the  advocate  to  thoroughly  prqiare  his  case  before 
trial,  and  carry  it  to  a  successful  issue.  It  is,  therefore,  a 
work  on  preparation,  almost  as  much  as  on  practice,  and  bears 
the  same  relation  to  the  latter  subject  that  Wood's  Practice 
Evidence  bears  to  the  various  technical  works  on  evidence. 
Hut  it  derives  itn  chief  value  from  this  very  fact,  that  it  pre- 
sents the  subject  of  the  management  of  a  case  from  a  new  and 
often  disregarded  point  of  view,  >-et  one  that  is  of  the  very 
highest  importance.  A  work  on  Practice,  as  generally  under- 
stood, is  necessarily  but  a  re-hash  of  material  already  worked 
into  mince-meat,  while  this  book  introduces  us  to  a  much 
neglected,  if  not  entirely  new  field  of  study.  There  are 
plenty  of  attorneys  who  can  conduct  a  case  on  paper,  who 
(ail  lainentably  to  manage  it  successfully  before  a  jury,  simply 
becau.<(c  their  knowledge  on  the  subject  is  all  technical,  lacking 
the  practical  element  that  is  absolutely  essential  to  success  in 
dealing  with  men.  The  mere  knowk^lge  of  what  steps  one 
should  take  b  of  little  value,  unless  he  knows  also  when  and 
how  to  take  them ;  and  that  it  is  one  of  the  aims  of  this  work 
to  teach. 

It  is  always  difficult,  in  reviewing  a  new  book,  and  this  is  to  all 

intents  and  purposes  new,  although,  as  the  authors  state  in 

their  prelace,  it  is  an  enlargement  of  a  former  work,)  to  point 

out  its  special  excellencies,  if  it  is  really  deserving  of  praise  ; 
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and  it  is  safer  to  confine  cme*s  self  to  general  comn)endation. 
Yet  in  thb  case,  it  may  be  permissible  to  call  attention  to  a 
few  of  the  many  valuable  suggestions  on  points  too  often  dis- 
regarded by  the  practitioner.  The  authors  strongly  empha* 
axe  the  necessity  of  a  thorough  understanding  of  legal  prin- 
ciples, (which  by  the  way,  would  not  be  a  bad  thing  for  some 
jud^,)  and  maintain  that  the  mati  who  has  not  fitted  himself 
to  conduct  causes  in  judicial  tribunals  by  a  long  course  of 
study  of  the  principles  of  jurisprudence,  is  not  an  advocate. 
This  is  sadly  at  variance  with  the  present  lad  of  "case-law,** 
wbkh  the  publishers  would  (ain  have  us  believe  w  the  /lar 
fva  «M  of  sucoesar,  forgetting  that  the  only  way  of  knowing 
whether  or  not  cases  are  parallel  is  by  ascertaining  whether  or 
not  they  rest  on  the  same  principles. 

On  the  other  hand,  we  are  reminded,  that  it  is  no  less 
important  to  remember,  that  mere  knowledge  of  principles 
will  not  necessarily  enable  a  man  to  impress  his  views  upon 
others ;  and  especially,  if  he  uses  language  that  is  too  tech- 
nical to  be  understood  by  ordinary  men.  Cases  are  often  lost 
by  the  ^lure  of  the  advocate  to  present  his  position  to  the  ' 
jury  01  an  intelligible  manner.  And  to  this  end  the  client's 
opinion  of  the  bearings  of  his  case  is  of  great  value,  as 
enabling  the  advocate  to  realixe  the  practical  light  in  which 
the  case  is  to  be  Yegarded,  and  in  which  it  should  be  presented 
to  the  jury. 

One  other,  and  perhaps  the  most  valuable,  feature  of  the 
work,  is  the  strenuous  insbtencc  upon  the  duty  of  the  advo* 
cate  to  preserve  his  honor  and  integrity;  matters  often  dis- 
regarded in  the  e^ort  to  succeed,  and  which  ha\'e  always  and 
are  still  contributing  to  bring  disrepute  upon  the  profession. 
The  lai^uage  in<«'hich  this  is  presented,  apropos  of  coaching 
witnesses,  is  very  forcible.  "The  client  may  have  a  right  to 
hb  [the  advocate's]  talents  and  skill,  but  not  to  his  conscience 
and  integrity.  Nor  will  a  departure  from  the  path  of  honor 
lead  to  good  results,  for  no  man  that  really  possesses  the 
ciiaractcr  and  talents  requisite  to  a  true  advocate  can  justly 
and  ably  present  a  cause  «'herc  he  knon-s  that  he  has  cor- 
nptly  CQ^iged  in  the febrication  of  testimony.    Aguiltycon- 
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•denoe  weakens  power,  and  the  advocate  who  must  praise  a 
witness  can  only  do  so  with  half  a  heart,  when  he  knows  that 
he  is  in  league  with  him  in  a  criminal  scheme.  Power  and 
guilt  are  sckkmi  allies.** 

It  would  be  impossible,  however,  to  designale  all  the  points 
of  excellence  in  this  woric;  and  one  may  as  well  stop  at  one 
place  as  another.  Sullioe  it  to  say,  that  it  is  indispensable  to 
any  one  who  wishes  to  gain  a  dear  understanding  of  the 
practical,  as  distinguished  from  the  theoretical  side  of  practice, 
without  which  underrtandfaig  success  as  an  advocate  is  impos- 
sible. It  can  r«  gained  by  experience;  but  experience  is  a 
hard  teacher,  and  kkhr  better  to  Icam  by  the  experience  of 
others.  That  is  furnished  in  this  book,  and  not  merely  in 
general  rules,  but  in  many  specific  instances  in  the  notes,  which 
contain  most  interesting  examples  of  the  successful  practical 
handling  of  a  case.  R.  D.  S. 

The  Study  of  Cases.  By  EtxiBNE  Wambauoh,  LL.  D., 
Professor  of  Law  in  Harvard  University.  Second  Editkm. 
Boston:  Little,  Brown  ft  Co.     1894- 

Cases  roR  Analysis.  By  the  same  Author.  Boston: 
Little,  Brown  ft  Co. 

These  little  volumes  in  the  "StudenU*  Series,"  deserve  to 
be  numbered  among  the  most  valuable  publications  for  the 
use  of  students  which  have  appeared  in  recent  years.  Pro- 
fessor Wambaugh  (to  use  his  own  language)  asms  "to  teach 
students  the  methods  by  which  lawyers  detect  dicta,  and  deter- 
mine the  pertinence  and  weight  of  rqx>rted  cases.'*  In  each 
of  the  tm-o  works,  the  subject  matter  is  divided  into  two  parts 
or  booksw  In  the  one,  a  "General  View,**  is  IbUowed  by  a 
collection  of  some  seventeen  selocted  cases  for  study  and 
analysis,  and  in  the  other,  a  **  A  Selection  of  Cases  on  Con- 
tracU,"  is  succeeded  by  "A  Selection  of  Cases  on  Torts.** 

In  his  General  View,  Professor  Wambaugh  fint  di^xMcd  of 
some  preliminary  topics,  and  then  considers  the  best  method 
of  finding  the  doctrine  of  a  given  case.  Four  elements  are 
lecogniaed  as  entering  into  the  solution  of  this  problem.  The 
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fint  n  the  court's  duty  to  decide  the  xpiy  cabefore  it.  These 
lecond  is  the  court's  dut>'  to  follow  a  general  rule.  The  third 
IS  the  opinion  of  the  judges  (in  connection  with  which  the 
author  di^scuAses  dicta  and  their  weight);  while  the  fouith 
element  depends  upon  the  principle,  "that  a  case  is  not  a  pre- 
cedent for  any  proposition  that  was  neither  co^udously  nor 
imconsdously  in  the  mind  of  the  court." 

The  work  abounds  in  fertile  suggestions^  and  there  seems 
to  be  no  portion  which  the  student  cannot  study  with  advan- 
Uge.  In  Chapter  IV,  ho  will  learn  "  How  to  Write  a  Head 
Line.*'  In  Chapter  \\  he  will  receive  many  valuable  sugges- 
tions on  **  How  to  Criticise  Cases.  '*  Chapter  X,  on  **  Reports.** 
is  also  to  be  commended,  and  on  pages  130  and  131  (in 
Chapter  XI,  on  "  Digests  "),  will  be  found  some  acute  obser- 
vations upon  the  requisites  of  a  satisfactory  digest  classification. 

In  the  second  work — the  Cases  for  AnaXy%h  the  student 
will  find  ample  material  for  practice,  in  reading  aiul  stating 
reported  cases  composing  head  notes  and  briefii,  criticising  and 
comparing  authorities,  and  compiling  digests.  The  sdcded 
cases  are,  for  the  most  part,  Cundiar  to  the  practicing  lawyer. 
Adams  V.  Lmdsdl,  Bjrme  v.  VanTumluvtn,  Carim  v.  CofboSc 
Smtke  BaU  Ca^  C^okt  v.  Oxitj,  Rjdaads  v.  Fteielur,  Twamr 
▼.  W99d^  and  Winm  v.  Btdi,  are  among  those  which  catch  the 
^re  upon  a  casual  examination. 

At  a  time  like  the  present,  when  the  method  of  leaching 
hw  fay  the  study  of  cases,  instead  of  by  treatise  and  text  bookp 
is  sfowly.  but  surely,  winning  recognition  for  itself  00  every 
hand,  tbeappeasance  of  volumes  such  as  these,  is  an  event  of 
ao  amafl  nnpofftanoe  in  the  worid  of  legal  education.  The 
6ct data  aecoodedhfon  of -The Study  of  Cases. has  already 
been  called  for,  seems  to  indkate  that  Piuftssnr  Wambaag^  itf 
:  widi  the  encouragement  whkh  he  deserves. 

G.W. 


COMMUNICATIONS. 


The  Occcfation  of  Country  Highways  bt  Elbctikic 
Railroads. 

Editor  tf  Amerieam  L&w  Register  mnd  Revkw. 

Sir  : — ^Thc  auinoUtion  by  Mr.  Matlack  di  the  subject  of 
**  Electric  Railroads  Upon  Public  Highways/*  «'hich  you 
published  in  the  January  number  of  your  magaiine,*  has 
made  ita  appearance  at  a  very  opportune  time.  It  is  only  to 
be  regretted  that  owing  to  the  technical  character  of  that  form 
of  contribution,  the  writer  could  not  discuss  tlie  subject  fai  a 
more  general  way,  especially  with  regard  to  a  phase  of  the 
question  which,  o«ring  to  the  new  oonditiohs  so  suddenly 
and  so  extensively  developed,  has  grown  to  be  a  most  impor* 
tant  one ;  I  mean  the  building  of  electric  railroads  on  country 
roads.  For,  although  the  matter  of  passenger  railwa>'s  In  the 
streets  of  a  city  will  always  attract  attention,  the  law,  or  rather 
the  application  of  the  law  to  the  conditions  which  there  exist, 
is  comparatively  well  settled  and  understood. 

There  has  recently  grown  into  existence  a  slate  of  affairs 
which,  while  it  may  not  mean  much  to  one  who  resides  or 
owns  property  exclusively  in  the  dty,  threatens  to  infringe  the 
rights  and  prinlcges  of  the  owner  of  land  in  the  rural  and 
suburban  districts,  and  to  usurp  those  of  the  steam  railway 
companies. 

The  sudden  development  of  electricity  as  a  cheap  and  rapid 
motive  power,  and  its  commercially  successful  application  to 
the  lines  of  dty  passenger  railroads,  formerly  operated  by 
horses,  suggested  the  construction  of  many  additional  lines, 
which,. under  the  former  means  of  transit,  it  would  not  have 
paid  to  build.  From  this  the  idea  extended,  as  it  became 
evident  that  not  only  could  the  new  power  be  successfully 
applied  mtthin  the  streets  of  the  dty  proper,  but  that  the  out- 
lying or  suburban  districts,  which  before  had  been  compelled 
146 
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to  ikpcnd  upon  a,  perhaps,  not  very  acoesuible  steam  raulrosul, 
could  aJso  be  included  in  the  benefits'  of  the  new  s>-stcm. 
Further  still  the  idea  has  been  carried,  until  finally  suburb  has 
been  connected  with  suburb,  and  town  with  town,  untfl  a  veri- 
table network  of  electric  railroads  threatens  to  spread  web-like 
over  the  country. 

Now,  not  having  the  power  of  eminent  domain,  and  being 
unable  or  unwilUng  to  fiice  the  expensie  of  buWng  the  right  of 
way  over  private  property,  these  railway  companies  have 
simply  followed  the  example  of  the  **  street "  (city)  railwa>-s^ 
an<l,  acting  ostensibly  under  the  laws  which  were  intended 
only  for  the  latter,  have  laid  their  tracks  on  the  public  high- 
ways. Of  course  before  doing  this,  the  consent  (in  Penn- 
syK*ania),  of  the  local  authorities  must  be  obtained.  The 
k)cal  authorities  in  the  country  ate  the  Super\'tsors,  who  ha\e 
absolute  power  to  decide  whether  or  not  a  railway  of  the  kind 
shall  obtain  an  entrance  upon  the  roods  of  their  jurisdiction,  and 
if  so,  which  particuhu*  road  shall  be  occupied.  It  cannot  be 
wondered  at,  when  the  ignorant  and  slovenly  character  of  the 
imhriduals,  who,  as  a  rule,  fill  these  oflkes  is  considered,  that 
in  the  first  flush  of  the  new  erase,  many  of  the  finest  as  well  as 
many  of  die  most  unsuitable  (viewed  from  the  side  of  the 
public)  highways  have  been  literally  gi\-en  over  to  the  rail- 
.roacb,  and  that  without  the  slightest  compensation  to  the 
townsliqis  or  to  the  adjacent  property  owners,  or  the  com- 
pliance with  any  conditions  or  regulations  for  the  construction 
and  operation  of  the  roads.  The  result  is  that  roads  which 
were  formerly  scarcely  wide  enough  for  'two  vehicles  to  pass, 
are  now  occupied  by  an  overhead  ('* trolley*')  electric  railway, 
with  its  poles  plac^  along  either  side,  with  its  hastily  con- 
structed road  bed,  the  la>'ing  of  which  has,  in  many  instances, 
mined  the  remainder  of  the  highway's  surfiice,  and  its  cars  run 
at  a  rate  of  speed  approaching  that  of  a  steam  railway,  and 
stopping  only  where  the  convenience  of  the  ciwipany  suggests. 
The  tracks  are  usually  hid  along  the  side  of  the  h^hway  and 
dose  to  the  fence  or  hedge  of  the  abutting  property  owner, 
who  is  thus  nrmpfy^^**  to  cross  them  whenever  he  drives  hi  or 
MtofUsplace.     K  on  the  other  hand,  his  house  stands  dose 
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to  the  road,  a  carriage  or  wagon  cannot,  of  course,  stand  at 
his  gate. 

I  have  ventured  upon  these  practical  questions,  which,  per- 
haps, do  not,  strictly  speaking,  belong  in  the  pages  of  a  legal 
journal,  because  it  seems  to  me  that  this  whole  system  requires 
either  fresh  legislation  or  a  new  interpretation  of  the  existing 
laws  which  certainly  were  never  intended  to  apply  to  the  con- 
ditions which  I  ha\'e  described.  It  is  surely  unfiur  to  require  of 
a  steam  railroad  that  it  shall  pay  for  the  route  which  it  selects, 
and  shall  protect  the  public  from  injury  at  its  hands,  and  yet  to 
permit  a  scarcely  less  dangerous  rival  to  have,  without  com- 
pensation of  any  sort,  a  right  of  way  already  constructed  at 
the  public  expense,  and  for  another  purpose.  Of  course,  as 
we  have  seen,  the  condition  precedent  to  the  occupation  of  the 
highway  is  the  Supervisor's  consent,  and  there  have  been 
instances  in  which  these  ofliccrs  have  required  a  strict  com- 
pliance with  proper  police  legulations,  compelling  the  com- 
panies to  widen  roads  at  their  own  expense  and  imposing 
conditions  as  to  spee4  and  places  for  stopping.  But  these 
cases  are  rare,  and  the  necessity  for  a  radical  change  in  the  law 
itself  is  veiy  apparent  to  every  one  who  has  considered  the 
subject  and  observed  its  practical  side.  Whether  or  not  a 
similar  oondition  of  aAairs  prevails  in  other  states  than  Penn- 
sylvania is  a  question  that  others  of  your  readers  must  answer. 

F.  H. 

«VoLs(N.&),llow|.p.a«. 
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PROGRESS  OF  THE  LAW. 

As  Harked    bt   Dbcisioks  selected  from  the  Adtaiccb 
Reports  for  February. 


Bdhed  by  ARDsmxi  Stswart. 


In  the  opinion  of  the  Court  of  Civil  Appeals  of  Texas,  a 
ftcovety  by  a  husband  for  injuries  to  himself  is  not  a  bar  to 

^^,„       a  subsequent  action  for  injuries  to  his  wife,  sus- 

'■i»—  tained  at  the  same  time,  as  a  result  of  the  same 
negligence ;  on  the  ground  that,  since  the  owner  of  property 
may  recover  m  separate  actions  for  injuries  done  to  his  person 
and  property  at  the  same  time,  and  as  a  result  of  the  same 
negl^ent  act.  (Wmisom  v.  Rjt.  C0.,  (Tex.).  27  S.  W.  Rep.  924.) 
a  fortiori  a  similar  rule  should  obtain  in  the  case  of  a  con- 
temporaneous injur)'  to  a  Hifc;  the  issue  in  such  a  suit  b 
wiihtn  the  scope  of  neither  the  pleadings  nor  the  evidence  in 
a  suit  by  the  husband  for  the  tnj.ur>'  to  himself:  Ttxu  &  P. 
Ry.  C0.  V.  ^Mtom,  29  S.  W..  Ret>.  7S, 

But  the  recovery  of  damages  for  the  killing  of  one  horse  is, 
according  to  the  same  court,  a  bar  to  the  recovery  of  damages 
for  another,  killed  at  the  same  time  and  place:  St.  Umu  & 
S.  W.  Rj.  Cp.  v.  M0U,  28  S.  W.  Rep.  103S. 
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The  Supreme  Court  of  California,  in  in  re  Pkilbr^ok, 
38  Pac  Rep.  884,  has  recently  decided  that  an  attorney, 
Atftfitty  Mi  ^^^*  ^^  ^^  ^'*^  ^  ^  Supreme  Court,  without 
ground,  characterises  an  associate  justice  thereof 
as  a  corrupt  person,  and  threatens  that,  if  the 
Supreme  Court  decides  adversely  to  his  client, 
the  general  public  will  see  that  it  b  corrupt,  should  be  sus- 
pended from  practice. 

The  labor  unions  have  at  last  got  a  taste  of  Jerse>'  jus- 
tice, the  story  of  which  is  quite  refreshing  to  read,  after  the 
weak  attempt  to  conciliate  those  bodies  that  it 
was  our  misfortune  to  chronicle  last  month.  Mr. 
Barr.  the  proprietor  of  a  daily  newspaper,  printed  in  Newark, 
Essex  Co.,  N.  J.,  decided  to  use  what  is  known  as  "  plate 
matter**  in  the  make-up  of  his  paper,  in  spite  of  the  sovereign 
displeasure  of  the  union  of  which  his  cmplo>'es  were  at  that 
time  members.  Some  of  these  left  his  employment :  others 
were  manly  and  honest  enough  to  stay,  and  forfeited  their 
membership  in  consequence.  The  union  then  withdrew  iu 
indorsement  of  the  paper,  and  reported  the  matter  to  tlie 
trades  council,  a  representative  body,  with  which  this  and 
other  trades  unions  were  affiliated,  representing  in  the  aggre- 
gate a  purchasing  power  of  ^400^00  a  week.  After  the 
publication  by  each  side  of  its  version  of  the  dispute,  the 
trades  council  issued  a  circular,  calling  on  all  its  friends  to 
boycott  the  paper,  and  to  cease  bu>'ing  and  advertising  in  it 
The  Court  of  Chancery,  on  these  Gicts,  very  properly  held, 
(1)  That  a  bo>xott  started  under  such  circumstances,  m  pursu- 
ance of  which  not  only  the  miembers  of  the  various  societies, 
by  their  rules,  but  the  general  public  as  well,  by  the  drcular, 
were  called  on  to  cease  buying  or  advertising  therein,  and 
personal  application  was  made  to  actual  advertisers  by  the 
distribution  of  printed  circulars  and  resolutions  of  the 
societies,  suggesting  that  they  discontinue  their  advertising 
therein,  even  if  they  had  made  contracto  to  so  advertise, 
enforced  by  a  threat,'  in  the  guise  of  a  suggestion,  that  if  they 
did  continue  to  do  so,  they  would  also  incur  the  enmity  and 
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oppomtioii  of  organiicd  labor,  followed  by  actual  damage  to 
the  proprietor  of  the  paper  from  loss  in  drculation  and  adver* 
tising.  is  an  actionable  wrong;  and  (a)  An  injunction  will 
issue  to  restrain  the  defendants  from  doing  acts  which  threaten 
a  ccmtinuing  injury  and  probable  ruin  of  the  complainant's 
business,  the  legal  remedy  for  which  is  inadequate,  and  would 
involve  a  number  of  suits ;  for  (3)  Even  when  thete  b  a  legal 
remedy,  equity  will  interfere  by  injunction  to  prevent  («)  an 
injury  which  threatens  irreparable  damage,  and  (i)  a  continu* 
ing  injury,  when  the  le^  remedy  therefor  may  involve  n 
.multiplicity  of  suits ;  (4)  The  criterion  of  the  application  of 
this  jurisdiction  is  the  inadequacy  of  the  legal  remedy,  as 
determined  by  the  following  questions:   («)  whether   the 
injury  ilone  or  threatened  is  of  such  a  nature  that,  when 
onoe  accomplished,  the  property  cannot  be  restored  to  its 
original  condition,  or  cannot  be  rq>laced  by  means  of  com- 
pensation in  money;  and  (i)  whether  foil  compensation  for 
the  entire  wrong  can  be  obtained  without  resort  to  a  number 
of  suits.    If  either  of  these  questions  cannot  be  answered  in 
the  affirmative,  an  injunction  should  issue:  Barr  v.  £tujr 
Trmdts  Cmmi/,  30  Atl.  Rep.  881. 


When  a  person  boards  a  train  to  assist  a  friend  thereon, 
^tending  to  get  off'as  soon  as  his  friend  is  seated,  but  gives 
the  company  no  notice  of  his  intention,  the  com- 
pany is  not  liable  for  injuries  received  by  him  in 
^^  ^  alighting  after  the  train  starts,  when  it  stopped 

the  usual  time,  and  the  plaintiff'  did  not  request 
th^  Employes  to  stop  the  train,  before  attempting  to  a^ghts 
T^R^/ms  &  P.  fy.  C^.  V.  McGihmy,  (Court  of  Gva  Appeab  of 
T«ea«,)  29  S.  W.  Rep.  67- 

^*^  general,  a  person  who  wishes  to  assist  another  on  a 

^^^*^     must  give  notice  to  the  traiimien  of  his  intcntfon  to 

^8^  after  doing  so,  or  they  will  not  be  guilty  of  negligence 

*  *^^rting  the  train  before  be  has  time  to  get  off":  OUwmm  v. 

^'^R.&Bkg.a^{Sji^  ioS.E.Rep.  498;  M^^  AT.  & 

r-  ^Jf.  a.  V. ifil^,(TcK^)  ay  S  W.'Rsp.  90$;  Kr-dTv. 
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AVwMf  OVr,  Fit.  Sftfti  &  AUmfkis  R,  R.  CV,  1 13  Mo.  575 : 
S.  C.  31  S.  \V.  Rep.  I.  He  cannot  even  ask  that  the  train 
be  helii  the  usual  time  of  a  stop  at  that  station,  but  4mly  a 
rca.Honable  time  to  allow  him  to  |*et  oflT:  Lmviom  Vs  Little  Rock 
&  Ft.  Seott  Rj,  C0,,  (Ark.,)  18  S.  W.  Rep.  543.  But  when  a 
person  has  been  in  the  habit  of  boarding  a  street  car  to  assist 
a  child  to  a  scat,  and  then  getting  oflf,  and  the  driver  of  the 
car  knew  of -this  habit,  the  jury  may  inler  that  the  driver  knew 
or  should  ha\'e  kmmn  that  this  was  her  intention  on  the  pv* 
ticular  occasion,  and  it  is  error  to  direct  a  nonsuit :  HomstoH  v. 
Gmte  City  Si.  R.  R.  Co.,  89  Ga.  272. 


The  Court  of  CiWI  Appeals  of  Texas  has  recently  dccickxl 
a  ver>-  interesting  point,  in    Umitcd  States  v.  Sehvaiby,  29 

S.  W.  Rep.  90,  to  the  effect  that  when  trespass  to 

1,^,^^  try  title  to  land,  occupied  as  a  fort  by  the  United 
•jjJVgjTJJ  Skates,  is  brought  in  a  state  court  against  the  com- 
manding officers  a^  individuals,  and  the  United 
States  makes  itself  a  party  defendant,  the  state  court  has 
jurtsctictii>n,  as  the  cause  is  not  a  suit  against  the  United 
Sutcs,  nor  an  attempt  to  subject  the  propert)*  thereof  to  suit 


In  MoHittm  V.  Dumit,  61   N.  \V.  Rep.  898,  the  Supreme 

Court  of  Minnesota  has  ruled,  th-it  when  plaintiflf  agreed  with 

defendant  to  locate  him  upon  a  valuable  quarter 

^'JSSt     action  of  pine  Unci,  which  had  been  long  with* 

,f???--     dra%vn  from  the  market  for-  railroad  purposes,  and 

to  do  all  that  was  necessary  or  could  be  done  to 

enable  defendant  to  acquire  title  thereto  under  the  homestead 

or  preemption  law*s  of  the  United  States ;  and,  in  pursuance 

of  this  a<^ecnKnt.  attended  se\*eral  sessk>ns  of  Congress, 

apfKarcd  before  the  Secretar}*  of  the  Interior  and  the  comr 

mittcvs  «*f  the  Senote  and  House  of  Representatives,  and 

emplttyed  counsel  to  urge  tlie  passage  of  a  bill,  decUring 

said  lands  forfeited  to  the  government,  and  prmnding  that 

parties  who  had  settled  on  the  land  in  good  (aith  should  have 

the  preference  to  enter  the  same  under  the  homestead  la«rs, 

when  they  should  be  put  on  the  market;  the  defendant  having 
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agreed  to  p^y  the  platntUT  when  Uie  right  to  make  Anal  proof 
lor  the  Und  was  acqutrrd  s— that  such  a  contract  b  void,  at 
agMMt  public  poUcy. 

A  contract  for  the  collecdon.  of  a  chum  from  the  govern- 
ment, wUch  provides  for  oompenaatioa  conthigcnt  on  tuccem^ 
and  m  which  the  principal  •er\'ice  contemplated  and  actually 
performed  is  procuring  the  necessary  legislation,  is  %'oid: 
SpMu^  V.  Ewi^g,  149  P^  375.  But  the  cmplo}*ment  of  an 
agent  to  draft  a  bill  and  fairly  and  openly  explain  it  to  a 
kgblative  committee,  or  to  individual  membem  of  the  Icgisla* 
ture,  and  ask  to  have  it  introduced,  it  good,  if  the  compensa* 
tion  b  specified  in  the  oontnct :  Ouukf^angk  v.  r«fMMr,  140 
N.  Y.  382 ;  S.  C  35  N.  E.  Rep.  633.  The  question  seems 
to  turn  largely  on  the  nature  of  the  compensation,  and  the  in- 
ducemeiit  offered  to  use  illegitimate  means  to  secure  succcm^ 


Accordmg  to  the  Couit  of  Criminal  Appeals  of  Texas* 

when,  on  a  trial  for  burghry,  it  is  shown  that  the  defendant 

natMHsw.  proposed  the  crime  to  another,  who  then  informed 

•mit       the  owner  of  the  premises  sought  to  be  hurglar* 

iaed;  that  the  owner  told  the  faifbrmer  not  to  hinder  the 

defiendant,  but  to  let  him  come  of  his  own  free  will ;  that  the 

\  informer  agreed  with  the  defendant  to  commit  the  burglary, 

\  without  intcndhig  its  accompUshment ;  and  that  there  was  an 

actual  entry ;— that,  00  this  state  of  fects,  the  defendant  did  not 

have  the  consent  of  the  owner,  so  as  to  nullify  the  criminal 

duractcr  of  the  act:  iMiasom  v.S$»ir,  29  S.  W.  Rep.  4a 

If  a  person  is  empk>yed  by  another  to  assist  a  criminal  m 
the  perpetiatkm  of  a  crime,  in  <»rder  to  secure  the  punishment 
'  of  the  latter,  and  the  assistant  merely  aids  the  criminal  to 
aooomplish  his  own  evil  design,  the  crime  is  not  lessened  by 
the  feet  that  its  commission  may  have  been  made  eaaier; 
StMe  r.  Stickm;^,  (Kans.J  36  Fac.  Rep.  714;/^.  v.  CmtHt^^s 
Ukh.  aia;  S.  C  54  N.  W.  Rep.  767;  Pl^y.SMt.4$ 
Tex.  106;  Gmmmt  V.  Star,  14  Tex.  App.  14$ ;  SC.,6S.W. 
Rep.  138;  SMf  V. /Mgr«,  »  Kans.  498.  But  if  the  decoy 
the  crime,  or  faidttoed  the  oflender  to  commit  it*  or 
aki  which  wonki  amount  to  consent  if  given  by  the 
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owner  of  the  property  aflected,  hb  act  is  the  act  of  hb 
emplo>'er,  and  the  criminal  element  is  hiclcing:  Sptiden  v. 
Stmie,  3  Tex.  App.  156;  Aw.  v.  McCvr^.  76  Mich.  200:  /V#. 
V.  Pimkeff9ti,  79  Mich.  1  la  Mere  con-ient  to  the  compteted 
crime,  howe^-er,  cannot  lessen  the  criminal  character  of  a  con- 
^racy  to  commit  it :  Jtkmm  v.  SHite,  3  Tex.  App.  59a 

In  SMi  V.  SsMMwrr,  61  N.  W.  Rcpi  907,  the  Supreme 
Court  of  Minnesota  has  recapitulated  some  elementary 
frtmtnjur.  P""^***  ^  criminal  law,  as  follows:  (i)  The 
accused,  in  a  criminal  ca.9e,  is  put  in  jeopardy  of 
punishment,  in  the  legal  and  constitutional  sense, 
when  a  jury  is  impaneled  and  sworn  to  try  his  case  upon  a 
\alid  indictment ;  (3)  That  after  the  jury  Is  thus  charged  with 
the  prisoner,  he  is  entitled  to  have  the  trial  proceed  to  a 
verdict,  unless  some  miervcning  necessity  should  prevent; 
(j)  That  though  such  a  necessity  arises  when  the  jury  are 
unable  to  agree,  yet,  in  a  prosecution  for  a  felony,  the  defend- 
ant has  a  right  to  be  present  at  all  proceedings,  unless  he  has 
waK-ed  it ;  and  therefere,  (4)  If,  in  such  a  case,  the  jury  b 
discharged  without  the  consent  of  the  defendant,  and  during 
his  enforced  absence,  (in  prison.)  he  cannot  again  be  tried  for 
the  same  oAeiKe. 

SimiUu'ly,  though  the  defendant  in  a  prosecution  for  a  mis- 
demeanor may  waive  a  full  jury,  yet,  if  that  is  waived  for 
him  by  his  counsel  in  h»  absence,  without  his  knowledge,  and 
he  docs  not  notice  it  till  the  jury  b  bang  polled,  he  b 
cmitled  to  a  new  trial :  £/l  5.  v.  Show,  59  Fed.  Rep.  1 10. 

The  Supreme  Court  of  Indiana,  fai  Hutdmu  v.  SMf,  39 

N.  R.  Rep.  343,  has  held,  that  it  b  improper  ibr  the  foreman 

Jwy.       ^  *  i"^*  "MxXt  they  are  considering  their  verdict, 

wnBiM^irt    to  make  and  enforce  a  rule  that  no  juror  can 

express  an  opimon,  unlcM  he  first  arises  and  addrenes  the 

foreman  as  chairman,  and  b  rocogniaed  by  the  bitter. 


The  Supreme  Court  of  Georgia,  in  AUtmtm  &  W,  P,  R.  C§. 

v.  SmAsI,  30  S.  E.  Rep.  763.  has  kid  down  the  rule,  that 
when,  in  an  action  for  damages  for  personal 
injuries,  the  mortuary  table  and  the  aimuity  table 

arc  both  before  the  jury,  any  histructfon  given  by  the  court 
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as  to  thdr  use  in  atcertaining  present  value  should  not  leave 
it  unoenain  as  to  whicli  table  is  to  be  consulted  lor  that 
purpose,  but  should  make  it  clear  that  the  annuity  table  alone 
tt  applicable ;  and  when  that  taUe  contains  diflerent  cohimns, 
pm^  present  values  at  diflerent  rates  of  percentage,  tlilit  htt 
should  be  clearly  brought  to  the  notice  of  the  jury. 


The  Court  of  Appeals  of  New  York  has  deckled,  that  when 
the  name  of  an  oflRce,  and  of  the  candkiates  nominated  there, 
for,  are  omitted  from  the  oflkuU  ballot  of  an  elec* 
tkMi,  at  which  the  office  omitted  is  by  statute 
required  to  be  voted  for»  by  the  negligence  of  the 
offioer  whose  duty  it  is  to  prepare  the  ballots,  a  voter  may 
write  on  the  ballot  both  the  name  of  the  office  and  the  name 
of  the  candkbte  for  whom  he  votes,  and  the  vote  will  be  valkl, 
under  an  act  which  provides  that  the  voter  may  arrite  the  name 
of  any  perKm  for  whom  he  wishes  to  vote  for  any  office  on 
the  offickd  balkit  whkh  he  proposes  to  vote :  Av.  v.  yVvmfmr, 
&c^if  yUt^gf  y  IVa/fmgrr^s  FaOi.  39  N.  E.  Rep.  641; 
aflliriiiing  31  N.  Y.  Suppl.  758. 

If  one  is  to  believe  the  current  trend  of  dedskm,  the  mten* 
tion  of  the  voter  is  the  very  last  thing  to  be  considered  in 
determining  the  vaUdity  of  a  vote  under  the 
Australian  Ballot  s>'tftem;  although  ordinary 
men  were  foolish  enough  to  adopt  that  system  under  a  belief 
that  it  was  especially  adapted  to  effectuate  that  kitentfon.  The 
Supreme  Court  of  Michigan  is  the  htest  example  of  this 
peculiar  obliquity  of  mental  vision,  though  it  must  be 
acknowledged  that  it  sees  straighter  in  this  direction  than 
most  of  the  other  courts.  The  Ballot  Law  of  that  state, 
(Laws  Mich.  1891,  No.  190,)  provkks  that  an  elector  may 
mark  a  stamp  or  cross  in  the  space  below  the  party  name 
printed  at  the  head  of  the  ballot;  that  if  thus  marked  the 
ballot  shall  be  counted  ibr  all  the  candkktai  of  the  pai^ 
I  appear  m  that  column ;  that  if  the  voter  i 
i  m  the  column,  or  marks  a  cross  before  the  1 
of  a  candkfate  for  the  same  office  in  some  other  €oluflUi»  or 
writes  m  a  name  under  the  name  of  any  candkiate,  the  name 
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of  the  candklate  thus  treated  shall  not  be  counted  as  voted 
for,  but  if  the  name  of  the  candidate  is  erased,  the  vote  shall 
be  counted  for  the  candidalc  whose  name  is  marked  in  another 
column,  or  U  written  m  under  the  name  erased;  that  any 
ballot  which  bears  any  distinj^uishing  mark  or  mutihoion  shall 
be  void,  and  shall  not  be  counted ;  and  that  if  it  is  impossible 
to  determine  the  elector's  choke,  from  any  ballot  or  part  of  a 
balfot,  it  shall  be  vokl  as  to  the  candidates  thereby  aflected. 
But  the  very  precaution  thus  taken  to  secure  the  countini;  of 
the  vote  has  proved  its  own  ruin :  for  the  court  evidently  pro- 
ceeded, fai  £Uis  V.  GUuer,  61  N.  W.  Rep.  64S,  to  interpret  it 
with  ff^iference  to  the  maxim  of  €xprts$m  Mttuu,  and  held:  (1) 
That  any  mark  on  a  balfot,  other  than  the  one  appropriate 
and  necessary  under  the  law  to  designate  the  intention  of  the 
voter,  must  be  recarded  as  a  distinguishing  mark ;  and  that 
therefore,  {2)  Ballots  which  have  under  the  heading  more  than 
one  crorts;  (3)  A  ballot  which  has  a  cross  in  the  square  under 
the  heading  of  one  ticket,  and  tu-o  marks  like  commas  in  the 
square  under  the  heading  of  another  ticket;  (4)  A  ballot 
which  has  a  croM  under  the  heading  of  one  ticket,  with  a  half 
circle  around  it,  and  a  figure  written  m  the  square  under  the 
heading  of  another  ticket ;  (5)  A  ballot  which  has  a  cross 
under  the  headmg  of  one  ticket,  with  a  mark  under  the  name 
of  a  oertiin  candidate  on  such  ticket,  and  a  cross  opposite  the 
name  of  the  opposing  candklate  on  another  ticket;  (6)  A 
balfot  which  has  a  blot  in  the  centre  of  the  ticket,  and  no 
cross  upon  it;  (7)  A  ballot  which  has  a  straight  line  under  the 
heading  of  one  ticket,  and  no  cro!«s  upon  it;  and  (8)  A  ballot 
which  has  a  cross  under  the  heading  of  one  ticket  outside  the 
square,  and  the  square  incfosed  in  a  large  circle;  should  not 
be  counted.  This  decision  is  beyond  doubt  oomect  as  to  (3), 
(4),  (6)  and  (8) ;  in  (3),  (4)  and  (8),  on  the  ground  of  a  distin- 
guishing mark,  and  in  (6),  on  the  ground  of  uncertainty,  the 
baUot  not  being  marked  at  all.  But  m(3)  and  (7)  the  intent 
is  dear,  and  the  mark  hardly  of  sufficient  prominence  to  be 
called  distinguishing,  and  in  (5),  the  ordinafy  presumption 
wottkl  be  that  the  voter  intended  to  erase  the  name  marked. 
With  stttpriaing  ttierality,  however,  the  court  admitted  at 
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valid,  (i)  A  billcl  with  »  ctom  in  the  iqiiafe  under  the- 
hndmg  of  one  tidMl,  the  name  of  one  candidate  eraaed*  and 
only  the  sunnme  of  the  cnndidate  on  the  oppoaing  ticket 
written  in;  (2)  A  baUot  with  a  croaa  in  the  aqoare  under  the 
bead  of  one  tkkct,  the  name  of  one  of  the  candidatei  partially 
erased,  and  the  name  of  another  pcrKsn  written  m  with  a  lead 
pencil;  and '(3)  A  balWt.  with  a  croaa  in  the  aquare  at  the 
head  of  one  ticket,  the  name  of  one  candidate  thereon  eraied, 
and  the  name  of  hh  opposing  camfidate  written  in.  It  alao 
very  property  hdd,  that  when  the  attorney  Rencral,  in  a  letter 
of  matmctioo  to  election  oflicefa  and  electofs,  atatcd  that  when 
hnllota  were  uaed  on  which  two  tickets  appeared,  with  a 

an  appropriate  place  on  each  ticket,  the  balkit  should  be 
I  for  auch  candidate,  and  that  the  fint  that  the  voter 
in  mofe  than  one  way  his  deaire  to  vote,  lor  any 
\  on  the  ballol  la  no  reaaon  why  he  ahould  be  deprived 
of  Ms  vote,  or  the  candkhte  deprived  of  ita  credit;  and  haa 
also  given  the  opinion  that  a  certain  ballot,  00  which  the  voter 
placed  a  croaa  oppoaite  the  namea  of  the  indhrklttal  candkhlea 
on  one  ticket,  and  craacd  the  namea  of  the  candidatea  on 
I  ticketep  waa  a  good  vote  lor  the  candidatea  opposilte 
I  the  croaa  waa  placed ;  -that,  in  view  of  tlw  con- 
I  of  the  act  by  the  executive  department,  balkHs  of  the 
\  rderred  to^  caat  In  an  election  two  years  hter,  coukl  not 
be  «ieclared  illegal,  and  shottkl  be  counted  For  a  brief  reaume 
of  the  dccinona  on  the  queation  of  marking  balloto,  aee  1  Am. 
L.IUD0.lkRBv.(N.S.)74B:  a  Am.  L.  Ria  &  Rsv.  (N.  S)  83. 
The  Supreme  Court  of  Pennaylvania,  in  MpCfuim's  Ajftmt. 
JO  AtL  Rq».  9SS;  baa  held,  that  under  an  act  providing  that 
^^^^^^^  at  the  riifiA  of  the  list  of  candklatea  for  an  office 
there  ahall  be  left  as  many  bhnk  places  aa  there 
are  candhialea  to  be  voted  lor  lor  that  office,  and  that  the 
v«lter  may  inaert»  hi  the  blank  apaoe  prepared  therefor,  any 
nnnM  not  abea^  on  the  ballot,  balk)te  marked  by  pasting  a 
Mnnkct  aUp  over  the  right  hand  column  of  the  balkit,  on 
wUch  h  prtoted  the  title  of  the  oOke  to  be  filled,  and  the  nana 
artfcecaadMhtes  voted  fer,  and  the  printed  dhectSona  thereon 
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as  to  the  matmer  of  marking  the  belloC,  are  illegal,  and  cannot 
be  counted;  but  names  may  be  inierted  by  lingle  sticker, 
or  h)'  stamp,  or  in  any  other  appropriate  wayi 

The  nelection  of  the  president  of  the  city  coundl  by  that 
body  i:i  an  electkNi,  within  a  statute  prohibiting  the  ofler  of  a 
bribe  to  influence  one's  vole  at  an  election :  CWw- 
mmtwntitk  v.  Rofit,  (Court  of  Appeals  of  Kentucky,) 
29  S.  \V.  Rcpi  351;  but  the  ofler  of  money  to  a  councilman 
to  induce  him  to  cast  his  %'ote  for  a  certain  person  to  fill  an 
oflice  which  ckte^  not  exist,  b  not  bribery,  according  to  the 
same  court :  CdmmamtKmitk  v.  Rftte,  39  S.  W.  Rep.  352. 

It  b  a  question  of  iKt  lor  the  jury,  whether  a  company 
operating  an  electric  railroad  is  negligent  in  not  maintatning  a 
guard  wire  o%'er  its  trolley  wire,  so  as  to  prevent 
a  fallen  telephone  wire  from  restfaig  on  its  trolley 


OMftf  wiiw  ^^^  ^^  becoming  charged  with  the  trolley  cur- 
rent, to  the  injury  of  one  driving  along  the  street :  Block  v. 
J^nkvamkee  Si.  Ry,  €0^  (Supreme  Court  of  Wisconsin,)  61 
N.W.  Rep.  1 101. 

The  Supreme  Court  of  Tennessee,  in  Cmmbirltmd  Tetegrmpk 
&  TtUpkam  Co.  v.  Uniitd  Btctrk  Ry,  Co..  29  S.  W.  Rep.  104. 
ffiMMM  11  M^*t  that  when  a  telephone  conipany,  already  in 
TiiiphiH  operation,  b  nijured  by  the  eflecta  of  the  more 
powerful  electric  current  used  by  a  trolley  company  operating 
on  the  street  on  which  the  wires  of  the  telephone  company 
are  placed,  through  the  trolley  current  invading  the  telephone 
exchange  and  the  houses  of  subscribers,  the  trolley  company 
is  llible  for  the  damage  done  to  the  business  of  the  telephone 
company;  and  none  the  less  so,  because  the  latter  dkl  not 
olnnate  the  cflects  of  conduction,  by  making  the  necessary 
chan>:es  in  iu  pUuit  Being  first  on  the  groimd,  it  was  not 
bound  to  do  so. 

Thb  commends  itself  to  the  justice,  at  well  as  the  judgment 
of  mankind,  ht  better  than  the  contrary  positioii  taken  by 
the  Ohfo  eourts  in  GmimtHUi  imdmid  PUm  Ry.  Co.  v.  O^  & 
SmtmrUm  Ttkgmpk  Assm^  48  Ohm  St  390;  &  C,  27  N.  E. 
Rcp.89o;orthe  rcfiisalof  the  Siiprane  Court  of  New  Yorkto 
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oqoiii  the  erection  of  an  electric  road :  Hmbom  Rkvr  T%'L 
C#.v.  WtOerviUi  Tmrm^  Co^  32  N.  E.  Rep.  148;  which  was 
iDllowcd  in  NmH^Tei.  Ce.  v.  Baktr,  [1893]  2  Ch.  186. 

In  the  opmiofi  of  the  Supreme  Judicial  Court  of  Masiia- 
chuaetts,  a  psMsphlct  issued  in  great  numbers  b\'  an  aitsoda- 
tion.  stating  that  a  certain  fund  is  held  in  trust  by 
the  association  for  cotain  purposes,  is  admissible 
ai;ain!«  the  chief  officer  of  the  association,  to  prove  that  he 
knew  that  the  fund  was  a  trust  fund :  f^nam  v.  Cttmrnng. 
39  X.  E.  Rep.  347. 
Communications  by  a  client  to  his  attomci*  of  an  intent  to 
commit  an  illegal  act.  such  as  an  intent  tp  violate 
the  insolvent  law  by  permitting  certain  creditors 
to  obtain  prelerences,  are  not  entitled  to  protec- 
tion as  confidential :  Tajticr  v.  Enams,  (Court  of  Civil  Appeals 
of  Texas.)  29  S.  W.  Rep.  173. 

Communications  to  an  attorney,  concerning  a  proposed  in- 
fraction of  the  law,  are  not  privileged :  Hickman  v.  Grtem, 
(Mo.,)  2t  S.  W.  Rep.  455  ;  nor  will  communications  be  pro- 
tected, which  are  made  while  seeking  to  obtain  prolessiional 
advice  in  an  attempt  to  cheat  or  defraud  creditors:  and  an 
attorney  who  advi:«ed  about  and  drem*  up  a  fraudulent  bill  of 
sale  can  be  compelled  to  testify  as  to  what  was  said  to  him 
b>*  his  client :  NmrnH  v.  Bfgiand,  50  Mo.  App.  338. 

The  Supreme  Court  of  Tenneseice  is  of  opinion :  (1)  That 
upon  the  cross-examination  of  a  locomoti\'r  engineer,  who 
testifies  as  an  expert  on  the  question  of  running 
1^'  trains,  it  is  allowable  to  use  a  standard  authority 
""""  on  the  subject  in  shaping  the  questions  put  to 
him,  and  to  require  him  to  examine  the  book,  and  read  from 
it,  with  a  view  of  testing  his  knowledge  on  the  subject ;  and 
(2)  That  if  counsel  is  permitted,  without  objection  from  the 
other  side,  to  read  to  the  jury  extracts  from  a  standard 
authority  on  a  subject  involved  in  the  suit,  as  e\'idcnce  of  the 
fiKts  therein  stated,  it  is  not  a  re^iersible  error:  Bytn  v. 
NrnMBt,  C.&Si.  L.  Ry,  O.,  39  S.  W.  Rep.  128. 

Thou^  the  general  question  is  sdll  hivolved  In  some. 
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doubt,  scientific  works  are  adtnisMble  in  evidence,  under  the 
statutes  of  several  states ;  but  even  then  they  must  be  shown 
to  ^ave  a  direct  bearing  on  the  case ;  and,  in  an  action  against 
a  railroad  company  for  Iritling  a  perKsn  on  the  track,  an  ex- 
tfact  from  a  work  known  as  the  American  Mechanical  Dic- 
tKMiary,  treating  of  appliances  for  stopping  trains  and  the  dis- 
tances required  therefor,  which  did  not  give  the  sise  of  the 
train,  the  pressure  applied  to  the  brakes,  nor  the  character  of 
the  grade,  was  hekl  not  achnissible:  Bmrg  v.  CXr.,  R,  /.  &  P. 
Rf.  a..  (Iowa.)  57  N.  W.  Rep.  680. 

The  Court  of  Ovil  Appeals  of  Texas,  hi  Lmng  v.  SMk*, 
an  S.  W.  Rep.  1040,  hoMs,  that  when  an  aduh,  who  employed 
a  minor,  sends  him  to  a  saloon  to  buy  beer  for 
him,  and  the  minor  so  informs  the  saloon  keeper, 

•wAAM     the  sale  is  to  the  empfoyer,  not  to  the  mfaior. 

Wlicn  a  minor  bean  a  written  order  for  Uquor  from  an 
adult,  the  sale  is  made  to  the  adult,  not  to  the  minor;  but  if 
the  order  is  verbal  only,  or  if  the  principal  be  not  discloacd,  the 
sale  is  to  the  minor:  SMr  v.  McLnm^^f^  Mo.  App.  398 ;  and 
this  b  so,  even  when  the  minor  has  been  in  the  habit  of  bringing 
AMptf  fide  orders,  and  delivering  the  Kquor ;  if  he  but  once 
drinks  it  himself,  the  sale  is  to  him :  Duom  v.  Sitae.  89  Ga. 
785 :  S.  C,  15  S.  E.  Rep.  684.  It  has  even  lyeen  heM,  in 
Tcxtis,  that  a  sale  on  a  I'eifaal  order  was  to  the  minor,  though 
he  actually  delivered  the  liquor  to  his  principal:  YiM^,SMc. 
30  Tex.  App.  391 :  S.  C,  17  S.  W.  Rep.  945.  This  ruling 
is  hardly  m-orth  discussing.  It  is  conclusively  refuted  by 
HvKT,  J.,  in  his  dissenting  opinion:  ao  &  W.  Rep.  i05 ;  and 
woukl  seem  to  be  overruled  by  the  case  above.  The  Arkansas 
courts  have  held,  very  properly,  that  if  the  minor  is  known  to 
be  doing  the  errand  of  another,  the  sale  is  not  to  the  minor : 
WMiee  V.  5tefr,  16  S.  W.  Rep.  571. 

The  Supreme  Court  of  Nebraska  has  recently  dechled,  that 

a  written  accusatkm  against  a  clergyman,  preibred  by  the 

ijM,       deacons  in  the  church,  according  to  the  usages  of 

ciirijr— ■    the  church,  charging  him  **  with  repeatedly  and 

pernstently  uttering  statements  that  are  contraiy  to  the  truth,** 
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and  ;;iiing  on  to  state,  that  **  wc  charge  him  with  gixing  way 
t*^  violent  and   unchristian  temper.     We  charge  him   with 
^.^amtng  the  good  name  of  members  of  the  church;"  is  libel- 
ous ptr  se\   but  a  ptea  that  the  accusation  was  preferred 
according  to  the  usage  and  discipline  of  the  church,  is  a  good 
pica  of  quatified  priiilege:  Pi/€r\\  If'arJhiiatt,  6i  N.W.  Rep. 
SS8. 

The  act  of  the  trustees  of  a  school  in  collecting  evidence 
in  respect  to  the  conduct  of  the  principal,  and  sending  it  to 
u^^  the  board  of  education,  which  alone  had  power  to 
im^m  remove  her,  is  privileged,  as  being  within  the  line 
of  their  public  duty ;  and  sending  a  cop>'  of  such  charges  to 
the  principal,  in  order  that  she  might  answer  the  charges 
against  her.  b  not  a  publication :  Ga//i^am  v.  Ke/fy,  (Supreme 
Court  of  Nei»-  York.)  31  N.  Y.  Suppl.  561. 

These  are  but  extensions  of  the  rule  that  makes  accusa- 
tions in  the  course  of  judicial  proceedings  privileged,  if  made 
to  the  proper  tribunal,  though  otherwise  libelous:  Pidtty 
v.  Morris^  61  L.  J.  Q.  B.  21  ;  Tillcy  v.  Romey^  61  L.  J. 
Q.  B.  727.  All  charges  made  before  a  proper  church 
tribunal  are  pri\ileged,  whether  niade  as  the  founda- 
tion lor  action,  or  during  the  course  of  the  proceedings : 
Shirtlijf  v.  Stevens^  51  Vt.  501;  Eiefdsom  ytr  Pcrgcrsom-^ 
88  Ga.  620:  S.  C.  1 5  S.  £.  Rep  680.  But  slanderous  words, 
spoken  to  a  former  pastor  of  the  church,  are  not  privileged : 
Oafemttr  v.  WiUey,  (Vt,)  26  Atl.  Rep.  488. 

1 

The  Supreme  Court  of  Pennsylvania  has  lately  held,  that 

several  distinct  conversaticms  in  regard  to  a  debt  barred  by 
the  statute  of  limitations  cannot  be  consideied 
together,  in  order  to  determine  the  suflictency  of 

promises  made  in  them  to  remmx  the  bar :  Faiienom  v.  Nnur^ 

30  Atl.  Rep.  748. 

Accoffding  to  the  Grcuit  Court  for  the  Ea^m  District  of 

Penmylvaiiia,  a  scheme  for  issuing  bomb  lo  investors,  upon 

monthly   instalments,  and   payable  out  of  the 

redemption  and  reserve  fund,  of  such  a  nature  that* 

with  no  special  advantage,  an  investor  could  not  get  back  even 
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all  that  he  put  in,  but  oflering  a  chance,  by  the  anticipated 
redemption  of  iomc  of  the  bonds,  to  obtain  an  exorbitant 
premium  at  the  expense  of  other  investors,  is  a  gambling 
scheme,  pure  and  simple;  and  that  a  bondholder,  if  he  has 
paid  money  into  the  treasury  of  the  corporation  issuing  the 
bonds,  is  entitled  to  have  a  recei\'er  of  its  assets  appointed,  to 
pre\'cnt  frauds  and  preserve  the  subject  of  litigation,  pendin*; 
the  determination  of  the  rights  of  all  the  bondholders: 
McLmugkiim  v.  XmI,  MmL  fiomd  &  IrnxMimtnt  €0^  64  Fed. 
Rep.  908.  

The  Court  of  Appeals  of  England  has  recently  decided,  in 
Alabaster  v.  Harness,  [1895]  1  Q.  B.  339,  that  (1)  In  order  to 
ju.stity  maintenance  by  one  person  of  the  suit  of 
another,  there  must  either  be  a  common  interest 
recognized  by  the  law  in  a  matter  at  issue  in  the  suit,  or  the 
case  must  h\\  within  one  of  the  specific  exceptions  from  the 
law  against  maintenance  established  by  the  authorities ;  (2) 
That  when  the  defendant,  being  interested  in  the  sale  of  certain 
electrical  appliances  for  the  treatment  of  disease,  employed  one 
T.  as  an  expert  to  report  thereon,  who  reported  favorably ; 
the  plaintifls,  proprietors  of  a  newspaper,  subMcquently  pub- 
lished an  article  commenting  adversely  on  T.'s  report,  and' the 
a|i|)Iiances  in  question,  and  casting  reflections  on  T.'s  qualifi- 
cations as  an  expert,  and  on  his  comluct  and  that  of  the  delVm* 
dant  in  connection  with  the  report  and  the  sale  of  tliose 
appliances,  whereupon  T.  brought  an  action  for  libel  against 
the  pkiintiffs,  at  the  instigation  oPthe  defendant,  who  furnished 
the  money  for  the  purposes  of  the  action ;  and  the  action 
resulting  in  a  verdict  and  judgment  for  the  defendant  therein, 
the  present  phdntiffs,  they  then  sued  the  defendant  for  main- 
tenance, claiming  as  damages  the  costs  incurred  in  defending 
the  action  fc>r  libel,  which  T.  was  unable  to  pay; — that  the 
action  could  be  maintained,  on  the  ground  that  the  defendant 
had  no  common  interest  with  T.  in  the  action  for  libel,  and 
therefore  was  not  entitled  to  maintain  him  in  bringing  and 
prosecuting  that  action. 

The  Supreme  Court  of  Iowa  has  lately  held,  in  Elghmf  v. 
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Union  Bk,  Rjt'  Co,^  61  N.  \V.  Rep.  1056,  that  a  railway  com- 

■Mitr  Mi    pauiy,  m'hich  voluntarily  furnishes  a  hospital  for  the 

nuniu^^i  treatment  of  its  employes  in  case  of  injury,  is  not 

pfeyiMHi     liable  for  the  malpractice  of  the  surgeons  employed, 

if  they  are  competent. 

Whether  required  by  statute,  or  assuming  the  duty,  the 
master  who  employs  a  physician  to  attend  his  employes,  the 
carrier  who  employs  one  to  attend  its  passengers,  or  the 
hospital  or  other  institution  that  employs  one  to  attend  its 
inmates,  b  only  bound  to  procure  one  who  is  competent,  and 
when  that  duty  has  been  performed,  he  is  free  from  all  liability 
fi^r  the  physician's  negligence :  Umian  Pae.  Rjr,  Co,  v.  Artist^ 
60  Fed.  Rep.  365  ;  Sc,  Fla.  R.  R,  Co.  v.  /Hr/,  32  Fla.  46; 
S.  C,  13  So.  Rep.  638;  O'Briem  v.  Cunard  S.  S.  Co,,  Ud.^ 
(Mass.,)  28  N.  £.  Rep.  266;  MeDoiudd  v.  Mass,  Gem,  Hospital, 
120  Mass.  432  ;  Laubhiisar  v.  De  Komn^ykt  Niderlaitduhe 
Stoomboot  Ifaatsekappj,  107  N.  Y.  228 ;  S.  C.  13  N.  E.  Rep. 
781 ;  AiUm  V.  Siaie  S,  S.  Co,,  (N.  Y.,)  30  N.  E.  Rep.  482, 
reversing  8  N.  Y.  Suppl.  803.  But  if  the  physician  is  incom- 
petent, or  unfit  to  perform  his  duties,  the  employer  is  liable ; 
though,  if  he  has  used  ordinary  care,  he  is  not  responsible, 
even  when  the  hospital  is  supported  by  the  forced  contribu- 
tioa^  of  the  employes:  Rickardsom  v.  Carbon  Hill  Coal  Co,^ 
(Wash.,)  39  Pac.  Rep.  95. 


The  Supreme  Court  of  Minnesota,  in  Emery  v.  Hcrtig,  61 
N.  W.  Rq».  830,  has  decided,  that  a  person  employed  by  a 
contractor  to  polish  granite  columns  designed  for 
and  used  in  the  construction  of  a  building  lor  a 
bank,  is  entitled  to  a  mechanic's  lien  therefor, 
although,  when  be  performed  the  work,  he  dkl  not  know  for 
what  particular  building  the  columns  were  intended.  It  was 
enough,  if  it  was  understood,  (as  the  court  held  it  must  have 
been  from  the  nature  df  the  columns,)  that  they  were  intended 
for  buildfaig  purpoact,  and  not  for  the  general  markeL 


The  Supreme  Court  of  the  United  States  has  just  decided. 
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in  Bmt€  Rtfrigtr^mg  C^.  v.  SchmrscMd  &  Sfdzbtrger^  (not . 
yet  reported.)  one  of  the  most  important  questions 
of  patent  law  that  has  been  raised  since  the  Bell 
Telephone  cases.  The  question  in  dispute  arose  uncier  S  4887 
of  the  Revised  Statutes  of  the  United  States,  which  provides 
as  follows :  **  No  person  shall  be  debarred  from  receiving  a 
patent  for  his  invention  or  discovery,  nor  shall  any  patent  be 
declared  invalid,  b>'  reason  of  its  haxHng  hexxi  farst  patmted  or 
€muud  to  hi  paiemted  im  afortign  coumtry^  unless  the  same  has 
been  introduced  into  public  use  in  the  United  States  more  than 
two  years  prior  to  the  application.  But  e\'ery  patent  granted 
for  an  invention  which  has  been  prtwmMiy  pattnUd  im  a/onigm 
€omutry  shall  be  so  limited  as  to  expire  at  the  same  time  with 
the  foreign  patent,  or,  if  there  be  more  than  one  at  the  same 
time,  with  the  one  having  the  shortest  term,  and  in  no  case 
shall  it  be  in  force  more  than  seventeen  years.*' 

The  plainttfT  contended  that  an  invention  patented  or 
caused  to  be  patented  in  a  foreign  country  before  being 
patented  in  the  United  States,  should  not  be  deemed  to  have 
been  "previously  patented  in  a  foreign  country,**  within  the 
meaning  of  the  section  of  the  Revised  Statutes  quoted  above, 
unless  the  foreign  patent  was  granted  prior  to  the  application  . 
for  the  American  patent ;  while  the  defendants  claimed  that 
the  dates  of  the  American  and  foreign  paienis^  and  not  the 
date  of  the  American  application^  determined  the  question 
whether  an  invention,  patented  in  the  United  States,  had  been 
'*  pre\'iously  patented  in  a  foreign  country.**  The  question  was 
therefore  squarely  presented,  whether  the  foreign  patenting  of 
an  invention  subsequently  patented  in  the  United  States,  must 
antedate  the  patenting  or  the  application  here,  in  order  to  fall 
within  the  terms  of  the  statute. 

The  court,  in  a  very  able  and  exhaustive  opinion  by  Mr. 
Justice  Harlan,  accepted  the  contention  of  the  defendants,  and 
held,  that  the  words  ** prior  to  the  application*'  could  not  be 
superadded  in  the  section  of  the  Revised  Statutes  in  question, 
either  after  the  words  "first  patented  or  caused  to  be  patented 
in  a  foreign  country,"  or  after  the  words  "previously  patented 
in  a  foreign  country,"  without  defeating  the  intention  of  Con- 
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grt!(s,  u  iiianik*sted  by  the  lan**uage  it  wiectcd  to  indicate  its 
puipose;  that  the  cxprcfis  command  of  the  statute  was,  that 
evtny  Americati  patent  for  an  invention  "previouHly  patented  in 
a  foieign  country ,"  that  is,  "first  patented  or  caused  to  be 
patented  in  a  foreign  countr>%'*  shall  expire  at  the  same  time 
witli  the  foreign  patent ;  and  that  therefore,  when  an  article  is 
patented  in  a  foreign  countr>'  before  the  American  patent  for 
it  is  issued,  the  latter  expires  with  the  former,  though  the 
application  therefor  m-as  made  prior  to  the  granting  of  the 
foreign  patent. 

Incidentally,  the  court  decided  se\'eral  collateral  matters  of 
much  importance:  (i)  That  to  curtail  the  full  term  of  a 
patent,  by  reason  of  the  issuance  of  a  foreign  patent  for  the 
same  article  subsequent  to  the  application  therefor  in  the 
United  States,  is  no  breach  of  the  promise  of  the  United 
States,  made  at  the  date  of  the  a|>plication,  to  give  the 
inventor  a  patent  for  the  full  term  of  seventeen  years,  if,  upon 
examination,  it  should  be  found  that  he  was  entitled  to  one  at 
the  date  of  the  application ;  for  the  curtailment  of  the  term 
for  the  reason  mentioned  is  an  express  condition  of  the  grant; 
(2)  That  it  is  the  duty  of  the  Supreme  Court  to  follow,  as  lar 
as  b  consistent  with  reason  and  justice,  prior  decisions  of  the 
lower  courts  on  the  same  question  as  that  before  it,  and  rulings 
of  the  officers  of  the  exccuti\'e  branch  of  the  government  in 
lefercnce  to  the  same  subject  matter ;  and  (3)  That  the  obser- 
vations of  a  member  of  a  committee  of  a  legislative  body, 
made  when  reporting  a  bill  from  committee,  are  not  to  be  taken 
as  an  indication  of  the  construction  of  the  bill  by  that  body, 
especially  when  the  bill  receives  various  amendments  during 
Its  pasjtage,  making  material  alterations  from  the  document 
reported  by  tlie  committee;  nor  can  it  be  assumed,  in  any 
case,  that  a*  legislative  body  bases  its  action  upon  the  opinions 
of  individual  members  of  that  body  as  to  the  scope  and  legal 
cAsct  of  a  statute. 

The  effect  of  this  decision  will  be  to  put  a  stop  at  last  to  a 
pfactioe  of  which  inventors  have  too  often  been  guilty,  and 
which  b  briefly  referred  to  in  the  opinion  in  this  case,— that  of 
pwpotelyddaiyingactkMi  by  the  Ftfent  Office  uponapplici- 
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tions  for  patents,  until  they  could  reip  the  full  benefit  of  the 
monopoly  they  had  obtained  in  foreign  countries  before  taking 
out  an  American  patent.  Tliis  practice  is  vefy  tersely 
summarised  in  the  rqx>rt  of  the  Commissioner  of  Patents  for 
1887,  quoted  by  Mr.  Justice  Harlan:  "In  the  meantime,  they 
are  engaged  in  manufacturing  and  putting  upon  the  market 
the  article  or  improvement,  but  warning  the  public  that  the 
patent  is  applied  for,  the  effect  of  which  is  to  give  them  the 
absolute  control  and  monopoly  of  the  invention,  and  to  deter 
all  other  inventors  from  entering  upon  the  same  field  of  inven- 
tion, and  from  manu&cturing  the  article.**  The  very  existence 
of  such  a  practice  should  have  inclined  the  court,  even  if  the 
statute  were  ambiguous,  to  adopt  a  construction  which  would 
put  an  end  to  it. 

The  rule  that  makes  the  proceedings  of  ecclesiastical 
tribunals  conclusive  as  to  nutters  within  their  jurisdiction, 
does  not  apply  when  civil  'rights  are  involved ;  and 
SMtotiM.  in  such  cases  the  courts  are  not  bound  by  them. 
Hm  Smmtm*  •n,y,^  according  to  a  recent  decision  of  the 
Supreme  0>urt  of  Nebraska,  when  the  deacons  of  a  church 
have  made  a  written  accusation  against  a  clergyman,  preferred 
in  the  church,  which  is  otherwise  libelous  per  u,  the  find* 
ing  and  judgment  made  by  the  church  in  the  trial  of  the 
clergyman  on  the  charges  is.  not  competent  evidence  for  either 
party  in  a  suit  for  danuges  for  the  libel,  and  is  properly 
stricken  out  of  the  answer  of  the  deacons:  Pi/fr  v.  IIVp/mumt, 
61  N.  W.  Rep.  s88. 

The  Supreme  Court  of  California  has  recently  decided, 
Beattv,  C.  J.,  and  De  Haven.  J.,  dissenting,  that  if  there  is 
any  variance  between  an  act  of  Congress,  as 
HawMti— i  found  in  the  printed  volume  of  statutes,  and  the 
rjiKUJfifijj  Qrigjnal,  as  enrolled  and  deposited  with  the 
Secretary  of  State,  the  latter  will  prevail:  McLm/^kiim  v. 
MtnM,  58  Pte.  Rep.  973.  This  is  especially  true,  when,  as 
in  this  case,  the  enrolled  bill.givcs  a  much  better  meaning  to 
the  act. 
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The  Supreme  Court  of  Washington  has  lately  held,  that  under 
a  statute  making  it  unlawful  "  to  open  on  Sunday  for  the  pur- 
TirfijiiTTi.  P^'*^  ^  txwAe  or  sale  of  goods,  wares  and  mcr- 

*«^Mf  chandise,  any  shop,  store  or  building,  or  place  of 
business  whatever,**  a  barber  cannot  be  convicted  lor  opening 
his  shop  and  plying  his  trade  on  Sunday ;  the  act  applies  only 
to  stores,  shops*  &c.,  used  for  the  purpose  of  trade  in  or  sale 
of  goods,  and  not  to  places  where,  as  in  the  case  of  a  barber 
shop,  a  mere  trade  or  profession  is  exercised,  but  no  goods 
are  traded  or  sold :  5te/r  v.  AVvrA,  58  Fsc.  Rep.  looi.  Sup- 
pose  the  barber  sells  a  bottle  of  hair  restorer  on  Sunday, 
what  then  ?  His  trade  is  **  work,**  howc\'er,  within  the 
meaning  of  that  word  in  the  "Sunday"  laws:  Simttv.  IM- 
Ua,  $4  Ma  App.  510;  and  is  not  a  **  work  of  nccessit>':" 
Cmmw.  v.  IVMmMt,  140  Pa.  89;  S.  C,  31  Atl.  Rep.  248, 
affirming  8  Fa.  C.  C  449;  Camm.  v.  Jacobms^  1  Camp.  (Pa.) 
491 ;  OAwv.  ScknUy^  23  \VkIy.  Law  Bull.  450;  though  that 
has  been  held  a  question  for  the  jury:  Uitgtnckt  v.  SinU^ 
Il9lnd.379;  S.  C,  21  N.  E.  Rep.  1082.  See  15  Cent. 
L.J.  "45-  

The  Court  of  Qvil  Appeals  of  Texas  is  of  opinion,  that 
when  it  is  the  custom  of  the  employes  of  a  telegraph  company, 
known  and  allowed  by  the  company,  to  receive  for 
transmission  messages  by  telephone,  the  company 
b  bound  to  send  a  message  so  received,  and 
agreed  by  its  empfoyes  to  be  sent :  Ttjau  TtUgraph  &  Ttie^ 
pkHU  C^.  V.  Snders,  29  S.  VV.  Rep.  258. 


A  oianufiKturer  is  entitled  to  call  his  goods  by  a  name 
which  b  merely  a  substantially  correct  descriptkm  of  them 
^^  although,  by  reason  of  another  manu6cturer 
having  for  mamy  years  sold  similar  goods  .under 
the  same  name*  purchasers  may  be  thereby  misled  into  the 
belief  thai  they  are  buying  the  goods  of  that  other  mamu* 
frcturer:  Xtditum/  v.  B^kmrn,  (Court  of  Appeal,)  [1895]  1 
Q.a386.  

The  Supreme  Court  of  Tennessee  has  ruled,  that  when  a 
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tesutor,  after  giving  hit  nqihew  all  bis  laml,  and  the  proceeds 
in  case  it  was  sold,  and  providing  for  the  payment 
of  Us  debts,  gave  him  all  the  money  ariaing-from 
the  sale  of  his  stock,  of  every  Idad,  and  mil  his 
**  loose  property,"  which  he  directs  to  be  sold,  these  latter 
words  are  not  to  be  restricted  to  property  tftudiwi  fiftttw^  witn 
the  stock  mentioned  m  the  preceding  dause,  but  uidude  all  of 
the  testator's  personalty,  including  money  on 
cbnses  in  action :  fry  v.  Skifhy^  Jp  S.  W.  Rep.  6. 


.i 


EXEMPTION    OF  CHURCHES  AND  CHARITABLE 
INSTITUTIONS  FROM  ASSESSMENTS  FOR 
STREET  PAVING.  ETC. 


Vnt  Supreme  Court  of  Pennsylvania  in  the  cane  of  tlie 
sAffeai  cf  tkc  M,  £.  Ckmrcb  iif  StiKicklty,  35  \V.  N.  C.  554, 
decided  in  )anuar>-,  1895,  has  overruled  its  oun  niOHt  recent 
decmons  on  the  subject,  and  has  gone  entirely  contrary  to  the 
popular  and  professional  understanding.  Tlie  appellant  bad 
been  assessed  for  the  paving  of  a  street  in  front  of  its  church 
building,  the  pav-ing  hanng  been  ordered  by  the  borough 
authorities  in  response  to  a  petition  in  which  the  afipelkint  had 
joined.  The  court  below,  on  what  grounds  the  rq»ort  of  the 
case  does  not  state,  upheld  the  assessment.  l*he  Supreme 
Court  affirms  the  judgment  upon  two  grounds ;  first,  that 
having  joined  in  the  petition  for  the  paving,  the  church  was 
bound  in  equit>'  and  good  conscience  to  pay  its  share  of  the 
cost ;  and  second,  that  *'  taxation,**  from  which  churches  were 
exempted  b>*  the  Act  of  May  14,  1874,  did  not  include  within 
its  meaning  special  charges  of  this  character,  but  included  only 
general  burdens,  borne  by  the  people  at  large.  The  opinion  is 
delivered  by  Chief  Justice  Stekrctt,  and  there  Is  not  a  dis!«ent- 
ing  voice,  although  the  concluding  paragraph  expressly  mer- 
rulcH  all  former  decisions  inconsistent  with  the  present  ruling. 
Perhaps,  however,  the  most  important  feature  of  the  opinion  is 
the  strong  intimation,  that  e\'en  had  the  Act  of  1874  included 
such  charges  in  express  terms,  it  would  have  made  no  differ- 
ence, as  such  a  provision  would  exceed  tlie  constitutional 
power  of  the  legislature,  as  the  authority  to  exempt  from 
taxation  was  derived  from  the  constitution,  and,  as  before 
stated,  the  word  **  taxation  **  did  not  include  local  assessments 
for  municipal  hnprovemento.  Chief  Justice  Stekrett  cites 
two  cases  in  the  earlier  Pennsylvania  reports:  Northern 
LOiriki  v.  Si.  Johifs  CAurtk,  15  1%.  104,  and  /Vwf  v. 
/Urtktrm  UdertUM^  31  Id.  69.  But  he  relies  on  Iliimms  tVjv- 
irmiR,R.  v.  Decatmr.  147  U.  S.  190,  197.    He  recognises 
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the  £ict  that  local  axscsj^mcnt^  are  "  referable  to  the  taxing 
power,**  but  says  that  the  distinction  drau-n  between  them  and 
general  taxes  in  questions  of  exemption  is  well  recoj^izcd, 
and  supported  by  *'  an  almost  unbroken  line  of  authorities  in 
nearly  all  of  our  Eastern  States."  The  effect  of  tliiH  decision 
Is  very  serious ;  and  it  is  proposed  herein  to  consider  the 
subject  as  fully  as  space  will  permit ;  necessarily  it  will  have 
to  be  considered  somewhat  from  a  Pennsylvania  standpoint 
But  the  question,  and  the  public  policy  involved  in  it,  arc 
much  the  same  e\*eryH'here.  First,  then,  as  to  the  law  of 
Pennsylvania,  as  it  stood  prior  to  this  decision.  The  case  of 
/Vtff  v.  Northern  Liberties^  though  reported  later,  was  dedded 
prior  to  Norikerm  UbertUs  against  St.  John*s  Chmrch^  in  which 
it  is  mentioned.  It  was  not  a  question  of  the  exemption  of 
charitable  institutions  from  taxation  at  all,  but  was  an  eflbrt 
on  the  part  of  an  individual  to  escape  payment  of  munidpal 
a<iscs.sment  on  the  ground  that  the  amount  due  had  not  been 
rtgistertd  ni  the  office  of  the  county  commissioners,  in 
o^jedience  to  the  Act  of  1834,  requiring  all  nmprnd  taxes  to  be 
so  registered.  The  court  simply  decided  squarely  that  .such 
an  assessment  tuas  not  a  tax.  And  when  the  qucistion  came 
up  in  Northern  Liberties  v.  Si,  John*s  Chnreh,  supra.  Judge 
Coulter,  who  had  delivered  the  opinion  in  the  former  case, 
referred  to  the  fact  that  it  had  already  been  decided  that  such 
assessments  were  not  taxes,  and  added  that  it  was  evident  on 
the  (ace  of  all.  the  Acts  relating  to  them  in  corporatcd  districts, 
that  the  legislature  had  the  distinction  in  mind.  In  Fennock 
V.  Hooifer,  5  Rawie,  391,  decided  ftftccn  years  earlier,  it  had 
been  distinctly  held  that  such  assessments  were  taxes,  under 
the  very  Act  of  1834,  above  referred  to,  and  as  such  were  a 
lien  prior  to  those  of  mechanics.  In  Borou^  of  Greensknrg 
v.  Yonng,  53  Pa.  380,  such  assessments  were  stated  by  Judge 
TiiOMPSO.M.  not  to  be  taxes,  citing  the  two  Northern  libertiet 
cases,  but  the  point  before  him  was  as  to  whether  if  their  colleo> 
tion  would  exceed  the  amount  the  borough  was  permitted  to 
raise  by  taxation  in  any  one  year,  they  could  not  be  tm* 
posed.  The  decision  was  no  doubt  entirely  correct— cuch 
could  hardly  have   been    the'  intention  of  the  legialatufc 
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Subsequent  cases,  among  which  may  be  mentioiied.  IVmsk* 
ngt^M  Ave..  69  Pa.  352,  and  Ceftirr  St..  1 15  Pa.  255,  say  thai 
such  assessments  can  otily  be  sustained  under  the  pcm^er  to 
tax.  Judge  Agnew,  in  WasAst^om  Avemif,  just  cited, 
temarked  that  if  /Vor  v.  Tilr  Northern  Liberties  and  the  other 
two  cases,  had  meant  that  such  assessments  were  not  taxation 
^att/tt  would  in  effect  deny  the  power  of  the  legislature  to 
authorize  the  assiessments.  Equally  emphatic  is  the  language 
«f  the  late  Judge  Sharswood  in  Hammett  v.  City  if  Philadtl-' 
^him.  65  Pa.  146.  But  the  vefy  question  was  squarely 
sledded  in  Olrvt  Cemetery  Co,  v.  mtadclphia.  95  Pa.  129; 
^Erk  V.  Churek.  105  Pa.  280,  and  Phiimdeipkim  v.  Ckmrk. 
134  Pa.  207,  in  all  of  which  the  respective  institutions  were 
lield  to  be  exempt. 

In  Oiive  Cemetery  v.  PttUa,^  the  court  remarks :  **  If  it  were 
<at  all  necessary,  it  would  be  an  easy  task  to  show  the  wis- 
dom and  propriety  of  exempting  such  property  as  that  of 
the  defendant  in  error  from  local  Uxation.  but  ncvthing  of  that 
kind  is  required.  It  is  sufficient  to  know  that  the  legi!ilature, 
in  creating  the  corporation,  exempted  its  property  from  such 
taxation."  Counsel  in  this  case  had  called  the  attention  of 
the  court  to  some  of  the  cases  in  New  York,  wherein  a  dtf* 
fefcnt  rule  had  been  laid  down.  This  case  was  decided  in 
188a  Four  years  later  came  the  case  of  Erie  v.  tke  Ckmreh. 
Here,  again,  many  cases  in  other  states  were  cited  by  counsel, 
and  the  court  u-as  asked  to  depart  from  Oiive  Cemetery  v. 
/%/a,  and  bring  its  rulings  into  agreement  with  those  in  other 
states.  But  this  the  court  declined  to  do,  saying,  that  the 
last  mentioned  case  had  definitely  settled  that  such  an  assess- 
ment was  a  tax,  and  that,  therefore,  the  church  was  exempt 
In  1890,  the  case  of  Phiia,  v.  the  CkHrek  was  decided,  and  in 
a  short  per  curiam  opinion  the  exemption  from  such  taxation 
was  affirmed.  In  Plula,  v.  Penma,  HasfiiuU.  143  Pa.  167, 
it  was  held  that  the  obligation  to  curb  and  pave  footways  was 
a  poBoe  regulation,  while  the  other  assessments  were  taxes, 
and,  therefore,  the  one  could  be  enforced  and  the  other  could 
act  This  case  was  simply  an  affirmance  of  WUkuubmr:g  v. 
Home    for  Aged  Women.    131  Pk,    109.   dedded  in  1889. 
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The  late  Chief  Justice,  who  cSelivcrcd  the  opinion  of  the  court 
fai  that  case,  said  in  concluding :  **  We  regret  for  the  sake  of 
this  deserving  charity  that  we  are  unable  to  reach  a  diflerent 
conclusion.  The  law  is  too  plain,  howe\'er,  to  admit  of  even 
a  doubt." 

Prior  to  the  adoption  of  the  present  con«titution  of  1874, 
it  had  been  definitely  decided  that  such  assessments  were  a 
tax.  That  constitution  (Art  ix)  provides  that  *'  the  general 
assembly  may,  by  general  laws,  exempt  from  uxation  public 
pr<iperty  and  for  public  purposes,  actual  places  of  rcli{;ious 
worship/*  etc.,  etc.  It  does  not  .specify  the  kind  of  taxes 
from  which  such  institutions  may  be  freed,  but  simply  that 
that  tlte  legislature  may  exempt  them  from  '*  taxation.*'  Dy 
Act  of  May  14.  1874,  such  institutions  are  exempted  "from 
all  and  ever>*  county,  city,  borough,  bounty,  road,  school  and 
poor  tax.** 

To  the  a%'erage  mind, it  would  seem  diflkult  to  imagine  a  more 
positive  and  comprehensive  enactment.  And,  fortified  as  it  has 
been  by  the  language  of  the  Supreme  Court  in  the  cases  already 
cited,  counsel  who  advised  a  client  that  an  assessment  of  this 
kind  was  not  a  tax,  or  was  not  included  in  the  meaning  of  the 
words  of  the  constitution  and  Act  of  1874.  would  ha\'e  been 
bold,  indeed.  More  especially  is  this  true,  as  the  trend  of  deci- 
sions has  been  to  uiden  the  scope  of  this  Act  in  other  ways,  and 
bring  unthin  its  terms  institutions,  which  certainly  could  ha\-e 
been  excluded  without  doing  violence  to  its  words,  and  to 
hold  certain  "  revenue  and  income'*  admittedly  reccii-cd  by 
certain  institutions  as  not  within  the  meaning  of  those  words  in 
the  Act  So  that  we  are  brought  (ace  to  iace  with  a  practical 
rqxal  of  a  portion  of  the  statute,  or  the  reading  into  it  of  an 
exception  not  only  not  found  in  it  expressly  or  impliedly,  but 
which  had  been  distinctly  declared  not  to  exist  Tlie  decision 
cannot  but  tie  regarded  as  an  abrupt  and  startling  departure 
frum  the  decUred  and  well-settled  policy  of  the  Common- 
wealth ;  and  it  is  to  be  presumed  that  the  court  felt  moved  to 
this  by  grave  considerations  of  expediency ;  they  say  that 
they  consider  their  preseAt  ruling  sound  in  principle,  and 
what  they  seem  now  to  consider  important,  consonant  with 
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^  nsliaigs  of  other  states.     Now,  let  us  examine  some  of  the 

miin^m  elsewhere,  beginning  with  H.  H.  Cc,  v.  Dtcmimr,  147 

^*    *  SOb  197,  relied  on  by  the  court     The  statute  under 

^^'"^'cScsration  in  that  case  was  the  Act  of  February   lo,  185 1. 

^  ^^    I  llinois  legislature,  incorporating  the  Railroad  Company. 

^"^    .2 2d  section,  it  declares:  "The  land  selected  [by  the 

^^'"P^*^^]  .  .  .  shall  be  exempt  from  all  taxation  under  the 

b«s  o^    iiii,  state.  .  .  .    After  the  expiration  of  six  years 

.  ovft    annual  tax  for  state  purposes  shall  be  assessed  by  the 

anditov-    «tpon  all  the  property  .  .  .  belonging  to  said  corpora- 

t"*   ^^^licnever  the  taxes  levied  shall  exceed  .  .  .  such  excess 

(^^  deducted  .  .  .  and  the  said  corporation  b  hereby 

^I^^P^^^d  from  all  taxation  of  every  kind,  except  as  herein  pro- 

^7^  ^>«-,"  etc,  etc.    The  company  was  assessed  for  stn:et 

pvin^   l«i  front  of  some  of  iU  land.     Mr.  Justice  Brewek.  in  a 

^^^I^^«iion,  defends  the  dutinction  betm'een  general  taxation 

,  ^^^^1  assessments  as  sound  in  principle. 

th/^^^    forbids  an  argument  upon  this  point  heie.     But  in 

7^^*>ie  of  his  opinion,  he  says:  "But  it  is  said  that  it  is 

*^     Uie  competency  of  the  legislature,  having  full  control 

^"^^    matter  of  general  taxation  and  special  a«wssments» 

^^^^^'^ijit  any  particular  property  from  the  burden  of  both, 

^n^t  it  is  not  the  province  of  the  courts,  when  such  enure 

^"^I^on  has  been  made,  to  attempt  to  limit  or  qualify  it 

^^  ^H«ir  own  ideas  of  natural  practice."    After  dting  num* 

^^^^  ^^thorities,  among  them  Olive  Cemetery  Ca,  v.  PhUadei* 

^**  sum  Erie  v.  Chunk,  smfrm,  he  says :  •*  This  is  undoubtedly 

/*|~^     ^nd  then  turns  to  the  statute  in  hand,  to  apply  the  test 

/MHt  ^s  1^  ggrtainly  would  seem  evident  from  that  act  that  it 

^^^**H^ted  only  general  taxation,  the  decision  cannot  be 

^?^|^^ned  of.    There  was  no  question  of  a  chanty  invohred. 

^hole  qjuestion  of  policy  and  the  surrounding  drcum* 


r^^5*  *•'*  entirely  dificrcnt.  -The  cane  was  an  affirmance  of 
^^i^idgment  of  the  Supreme  Court  of  Illinois,  and  the 
^'^''^Qte  Court  of  that  State  had  held  fai  several  cases  of 
^^^J*  Ctyef  CUte^  v.  Lsmeei,  34  111.  203,  b  an  example, 
such  aisessQicnts   were  not  taxes,  but  weic  an  cxer- 


^""^  ^  ^  power  of  eminent  domain,  an  addteaonal  rcMoa 
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for  construing  the  Act  in  question  as  not  referring  to 
them. 

In  the  case  of  Hwrward  CptUge  v.  BmUam,  104  Mass.  470, 
whefe  the  words  used  in  the  college  charter  were  "  all  dvil 
impo5itions.  taxes  and  rates,"  the  words  were  held  to  include 
such  aiMCAiiments.  In  the  course  of  its  opinion,  the  court 
says.  **  it  (the  as-^es^ment)  is  in  its  legal  character  a  tax,  lor  it 
is  lc\'icd,  and  can  only  be  levied  under  the  power  of  taxation 
confidcil  by  the  coastitution  to  the  legislature."  And  after 
citing  a  caac  in  Rhode  Island  as  an  example  of  cases,  to  be 
Ibund  elsewhere,  they  remark  that  the  principle  therein  enun- 
ciated tliat  such  assessments  "are  both  in  the  theory  of  the 
law  and.  in  fact,  but  a  return  of  a  portion  of  the  benefit 
specially  conferred  by  the  improvement.**  and  that  "provisions 
for  exemption  from  taxes  or  impositions,  whether  existing  in 
general  statute  laws  or  in  special  charters,  are  not  to  be 
deemed  to  include  assessments  for  the  improvement  primarily 
of  certain  special  localities,  and  derived  from  and  carved  out 
of  the  benefit  conferred  upon  these  special  localities  by  these 
improvements  '*  tUes  tMi  meet  with  iknr  tvmanrtttee. 

In  Bnst0m  Seamen's  Friend  v.  Mayer  and  Aldermen,  1 16 
MaM.  181.  it  was  held  that  such  assessments  were  not  within 
the  meaning  of  the  exemption  in  the  General  Statute  Tax  Act 
of  Mnssachusetti  (Ch.  1 1$.  I  S*  Ch.  37). 

That  Act  provides  a  general  tax  law  of  the  state,  and 
section  five  simply  says:  "The  following  property  and  polls 
shall  be  exempt  from  taxation,'*  and  then  follows  an  enum- 
eration. In  Ml  AnMtm  Cemetery  v.  The  Mayer  and  Aldermen, 
150  Mass.  13,  the  charter  of  the  cemetery  provided  that  its 
land  should  be  exempted  from  "all  public  taxes.**  It  was 
held  that  such  assessments  could  not  be  collected— that  it 
was  not  the  intention  of  the  legislature  that  they  should  b^— 
and  that  the  decision,  in  116  Mass.,  jsr/ni,  was  under  a  gjeneral 
law,  and  there  was  an  implied  limitation  of  the  restriction  to 
taxes,  which  were  the  subject  of  the  chapter. 

In  Brigkiman  v.  Acnwr,  33  Wis.  54,  the  words  in  the 
Act  of  1854  were,  **which  amount  of  tax  shall  take  the 
plaoe  and  be  in  fiiU  of  all  taaees  of  every  name  and.  kind 
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Upon  said  roads,  or  other  properties  belonging  to  said  coti^«. 
panics,  or  the  stock  held  by  individuab  therein,  and  it  sha.ll 
not  be  lawful  to  levy  or  assess  thereupon  any  other  o«* 
further  assessment  or  tax  for  ar.y  purpose  whatever.**  In 
»pitc  of  the  fact  that  the  city  of  Milwaukee,  by  its  chartet- 
granted  in  1852,  had  the  power  ^ven  it  in  express  terms,  to 
a^^ess  real  estate  exempted  from  taxation  under  the  law  of  the* 
state,  it  w;is  held  that  the  legisLiture  had  power  to  pass  the^ 
Act  of  1854.  and  that  its  meaning  was  dear,  and  the  assess-- 
mcnts  could  not  be  Ic^'ied. 

In  Tkc  People  v.  Trustees  ef  Sek^d,  Ii8  111.  $2.  folloning- 
Chicmgo  V.  Tke  People,  held  school  property  exempt  from 
assessments,  as  well  as  general  taxation,  even  though  there 
was  no  statute  exempting  it,  on  tlic  ground  that  the  Act  oP 
Congress  enabling  the  people  of  Illinois  to  form  a  State  Con« 
sdtution,  provided  that  "  the  section,  numbered  i6,  in  e>*ety 
towaship  .  .  .  shall  be  granted  to  the  state  for  the  use  oT 
the  inhabitants  of  such  townjthip.  for  the  use  of  schools,**  and 
Art.  8, 1  2,  Const.  111.,  1870,  proWdes  that  **all  lands,  nionc>'s 
or  other  property  donated,  granted,  or  received  for  school^ 
college,  seminar}'  or  university  purpo<es.  and  the  proceeds 
thereof  shall  be  fiiithfully  applied  to  the  objects  for  which  such 
gifts  or  gtants  were  made.'*  At  first  blush,  it  is  not  easy  to 
see  just  why,  under  these  provisions,  schools  are  exempt  at 
all ;  but  the  court  says  that  the  reason  is  "  the  use  for  which 
the  property  was  granted."  and  that  the  abow  provision  of 
the  constitution  prohibited  the  legislature  from  directly 
appropriating  this  property  to  state  or  municipal  purposes, 
and  it  could  not  do  so  by  the  indirect  means  of  taxation. 
Counid  had  made  the  usual  argument  that  assessments  took 
nothing  finom  the  property,  and  the  asscssmem  is  only  the 
extent  of  the  benefit  conferred  upon  it  by  the  improvement 
The  court  replies :  "  This  may  be  so  in  theory,  but  not  in 
oertaifity,**  and  *'  it  should  not  be  exposed  to  the  danger  of 
being  improved  away,  by  being  made  to  pay  for  supposed 
kenefiU  oonlerred  upon  it  by  improvements."  Why  in  the 
name  of  reason  this  answer  could  not  be  made  in  other 
ft   is    dilBcult   to  see,  and  yet   this  nme  court,  in 


1/6  BXBMPnON  OP  CHUIICHn,   KTC^   PROM 

Coumty  y  Adams  v.  Qmtuy^  130  III.  S^t  $74«  quotes  with 
approval  an  opinion  sustaining  •  an  assessment  against  a 
cemetery  company  in  the  iace  of  a  statute  exempting-  it  from 
'*  any  tax  or  public  imposition  whatever  I " 

In  R.  R,  V.  Si,  Pnd.  21  Minn.  526,  it  was  held  that  "all 
taxation  and  assessment  whatever,"  including  municipal  assess* 
ments.  Sec,  also.  Si,  Paul  v.  J?.  ^.,  23  Minn.  469.  So  as  to 
*«  all  public  taxes  and  assessments : "  SiaU  v.  City  ^  Si.  Pmii^ 
36  Minn.  529.  This  was  the  case  of  a  cemetery,  and  the 
court  remarks  that  the  object  is  not  only  to  aid  the  ccmeter)r 
in  dollars  and  cents,  "but  mainly  to  preserve  cemeteries  for 
the  particular  use  to  which  they  have  been  appropriated,  and 
then  in  accordance  mnth  the  common  sentiments  of  mankind, 
guard  against  the  disturbance  of  the  resting  place  of  the  dead» 
which  would  naturally  ensue  if  the  ground  was  liable  to  hs 
sold  to  enforce  the  collection  of  taxes  or  assessments.**  See 
Caisiim  v.  CrmOay  C0,  (Ky.),  1$  S.  W.  Rep.  245.  There  an? 
undoubtedly  a  number  of  cases  like  that  in  Illinois  in  whicb 
the  plain  and  obvious  mcanin};  of  an  enactment  has  been  con- 
strued away.  But  many  of  them,  as  shown  above,  even  those 
which  hold  the  word  "taxation**  in  a  general  statute,  not 
to  include  municipal  assessments,  have  given  weight  to  the 
meaning  of  the  legislature,  when  it  was  at  all  clearly  apparent. 
In  Pennsylvania,  prior  to  the  constitution  of  1874,  it  had 
expressly  been  held  that  such  assessments  were  taxes  and 
could  be  nothing  else.  The  Act  of  1874  exempts"  from  all 
and  cwery  county,  city  and  borough,  road,  school  and  poor 
tax.**  It  was  passed  May  14,  1874.  It  is  of  one  section, 
and  is  a  special  exemption  Act— not  part  of  general  law 
authoriting  taxation.  It  shows,  as  to  charitable  and  religious 
institutions,  a  desire  to  exempt  only  those  which  are  strictly 
and  purely  public  charities— and  only  such  of  their  propert>'  as 
is  in  actual  occupation— and  these  institutions  it  includes  with 
"court  house,  jails,*'  in  the  exemption  above.  "All  and 
every  "  would  seem  to  be  a  complete  and  thorough  exemption 
—and  coupled  with  the  (act  that  a  road  ta,T  a  sfcciai  tax 
on  the  surrounding  property  ior  especial expeiuUittw€^^90  levied 
because  it  is  supposed  that  the  immediate  locality  will  be  chiefly 
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'^Ki^K^Xicd— «s  mduded  in  the  provisions  of  the  Act,  would 
«<«ftn  to  make  the  meantni;  of  the  le}^«lature  too   clear  lor 
aT\vttineiit.    U  is  true  a  road  tax  is  not  le\*ied  by  the  front- 
fcMH  ru\e--bul  H  is  the  same  m  general  principle.    In  addition 
to  iVtts,  as  bcCore  noticed,  "tax**  included  municipal  asaess- 
meMs,  according  to  the  law  as  it  stood  when  the  Act  was 
passed.    Now,  Vet  us   return  for  a  moment  to  Em  v.  The 
QamK  lOS  ?a.  278.     Here  ive  find  some  of  these  argu- 
ments recognized,  and  we   arc    truly    told    by  the    court 
(GoRDOH,  ].),  that  *'  the  Act  speaks  in  no  doubtful  terms  con- 
cerning the  exemption  of  this  kind  of  property  from  e\*ery 
variety  of  dty  tax,**  and  that,  as  ever)-  one  knows,  that  jails 
and  court  houses  are  not  intended  to  be  taxed  at  all,  churches^ 
etc..  being  classed  with  them,  are  also  free    cither  both  are 
Iree.  or  neither  is  free    and  '*if  this  is  not  the  true  meaning 
of  the  Act,  I  confess  my  inability  to  understand  it'* 

But  all  this  may  be  considered,  perhaps,  beside  the  mark. 
The  court  expressly  overrules  its  former  deciSKMis,  and  it 
may,  therefore,  be  useless  to  quote  them.  It  will  not,  I  think, 
however,  be  obvious  to  the  profession  that  consonancy  with 
decisions  of  other  states,  in  a  matter  of  internal  policy  like  this, 
was  important,  or  even  desirable.  It  is  implied  in  the  tenacious 
clinging  to  local  self-goverment  that  different  localities  may  and 
will  desire  diflerent  laws.  And  it  can  hardly  be  said  that  the 
desired  consonancy  b  secured— for  it  will  be  difliicult  to  show 
that  the  weight  of  authority  would  construe  such  a  statute 
in  this  way.  Statutes  are  to  be  construed  according  to  the 
plain  meaning  of  thdr  words,  unless  there  be  some  strong 
reason  to  suppose  that  they  are  intended  to  have  some  unusual 
meaning— this  is  a  well  recognized  rule  of  construction,  and 
it  b  another  well-knoirn  rule  that  a  State  Legblature  b  free  to 
pass  any  laws  mai  prohibiied  by  the  constitution — it  does  not, 
therefore,  depend  for  its  right  to  pass  exemption  bws  upon 
any  constitutkNial  grant  See  Am.  Encyc.  Law,  Vol.  25,  p. 
156.  And  this  does  not  seem  to  be  questioned  elsei^hcre. 
The  effect  of  the  decision  will  be'  to  go  down  deeper  hito  the 
podcels  of  those  who  have  cstablbhed  charities  and  churches 
I  who  by  so  doing  have  performed  a  noble  public  service. 
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It  is  not  worth  while  to  argue  to  plain  a  propositioii  at  that 
both  charities  and  churches  save  the  community  from  terrible 
chafges  and  evils—and  an  uncalled  lor  check  to  the  altni* 
istic  spirit  of  those  who  have  some  care  for  thdr  fellow  men 
must  be  deplored,  at  it  seems  to  me,  as  retrogression.  It  will 
not  do  to  push  these  considerations  aside  as  mere  sentiment* 
aKsm.  Some  years  ago  the  late  venerated  Judge  Sharswood 
declared  that  Christianity  was  part  of  the  common  law  of  P^n- 
sylvania ;  and  if  the  is  alone  in  her  policy,  it  b  a  position  in 
advance,  not  in  the  rear.  Why  change,  when  even  the  pecu- 
niary gain  to  the  treasur>'  of  any  municipality  would  be  in* 
considerable  scarcely  ^ipreciable  b>'  the  tax-payers— and  yet 
the  burden  upon  deserving  charities  would  be  very  severe? 
Titttf^rm  mtiitMitir  tt  jmi  mtUanmr  m  iitu  wx  long  years 
have  rolled  around  since  the  court  expressed  its  regret  that  It 
could  not  relieve  a  home  for  aged  women,  even  of  the  duty  of 
repairing  a  sidewalk ;  and  its  views  have  completely  changed. 
Many,  however,  who  agreed  with  court  in  its  regret,  are  of  the 
same  opinion  still.  I  intend,  I  need  hardly  tay,  no  disrespect 
to  the  court,  and,  at  Judge  Woodward  tald,  in  the  Conscript  . 
Cases,  I  must  be  understood  as  conceding  to  others  the 
freedom  of  opinion  and  lecthude  of  purpose,  I  cfadm  for. 
myself^^uid  in  this  spirit  it  is  that  I  add,  wkh  hhn,  '•God 
save  the  oommonwtalth  if  such  a  precedent  it  to  be 
1!"  Lucius  S.  Lammueth. 


FEDERAL  TAXATION  OF  INHERITANCE. 


The  Tariff  Act  of  1894,  in  {  38,  providct,  ««tbiil  in  csti- 
natmg  the  gwns,  profits,  and  tnocmie  of  any  pcncm,  there  ihall 
be  included  all  income  derived  from  .  ..  money  and  the 
value  of  all  personal  property  acquired  by  gift  or  inheri- 


In  denying  the  power  of  the  State  of  California  to  tax  the 
franchises  of  the  Central  Pacific  Railroad  Company,  Mr.  Jus- 
tice Bradlbv  thus  expressed  the  views  of  the  Supreme  Court 
ofthe  United  States: 

''Taxation  b  a  burden,  and  may  be  laid  so  heavily  as  to 
destroy  the  thing  taxed,  or  render  it  valueless.  As  Chief 
Justice  Marshall  said,  in  McOdtoch  v.  Maryland^  •  The  power 
to  tax  involves  the  power  to  destroy.'  Recollecting  the 
fundamental  principle  that  the  constitution,  iaws  and  treaties 
of  the  United  States  are  the  supreme  laws  of  the  land,  it 
seems  to  us  almost  alw:urd  to  contend  that  a  power  given  to  a 
person  or  corporation  by  the  United  States  may  he  subjected 
to  taxation  by  a  state.  The  power  conferred  emanates  from 
and  is  a  portion  of  the  power  of  the  government  that  confers 
it  To  tax  it  is  not  only  derogatory  to  the  dignity,,but  sub* 
vershre  ofthe  powers  ofthe  government  and  repugnant  to  its 
paramount  sovereignty.  It  maybe  added  that  thesevicws  are 
not  m  conflict  with  the  decisions  of  the  court  in  Tkmtsmi  v. 
Ptei/k  RaUrMid,  9  Wall.  579,  and  Rmbrptd  C:  v.  Btmatm^  18 
Wall.  5.  As  exphuned  in  the  opinion  of  the  court  in  the 
latter  case,  the  tax  there  was  upon  the  proper^  of  the  com- 
pany and  not  upon  its  fianchises  or  operations:  "*  Ctf^^smitv. 
Bue^k  Rmtrpmi  Co,.  U.  S.  1, 41. 

Students  of  political  economy  have  defended  the  taxatioQ 
of  inheritances,  especially  when  of  peisonal^,  00  quite  a 
•umber  of  grounds,  some  mther  fendfuL 

Thefar  various  arguments  have  been  briefly  and  clearly 
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Stated  in  an  interesting  monograph  by  Max  West,  Ph.  D.. 
University  Fellow  in  Finance,  Columbia  College.  The  argu* 
ments  which  will  demand  the  law>-er's  attention  are  two  :— 

One  is  that  succession  to  the  .estates  of  decedents  is  a  pnvi- 
lege,  dependent  upon  the  will  of  the  itate  ;  and  very  respect- 
able authority  advocates  carrying  this  doctrine  to  the  extent 
of  holding  that  the  state  is  universal  legatee,  possessed  of  the 
power  of  withholding  e\'en  every  part  of  such  estates  from  the 
relatives.  '  The  view  of  those  who  maintain  this  argument,  in 
either  its  minor  or  full  scope,  is  that  the  inheritance  tax  is 
the  ice  for  the  license  to  succeed. 

Another  argument  »  that  the  tax  is  upon  the  property 
transmitted.  This  is  rather  the  view  of  a  public  financier  than 
of  a  lawyer.  The  financier  b  aware  of  the  escape  of  great 
proportions  of  personalty  from  all  taxation,  and  would  sciie 
the  opportunity  of  subjecting  it  to  the  tax  collector  as  it  passes 
through  the  Orphans*  or  Probate  Courts. 

The  second  pfx>position  has  not  received  judicial  recognition, 
beyond  a  dictum  or  two. 

The  nature  of  the  '*  tax  **  as  an  excise  tax  has  been  recog- 
nized with  frequency,  and  by  the  highest  authority. 

In  1858,  Judge  Lee,  of  the  Court  of  Appeals  of  Virginia, 
said  of  a  collateral  inheritance  tax  statute : 

**  The  right  to  take  property  by  devise  or  descent  b  the 
creature  of  the  law  and  secured  and  protected  by  its  authority. 

*'  The  legblature  might,  if  it  saw  proper,  restrict  the  suc- 
cession to  a  decedent's  estate,  either  by  devise  or  descent  to  a 
particular  clans  of  hin  kindred,  say  to  his  lineal  descendants 
and  ascendants ;  it  mi>;ht  impose  terms  and  conditions  upon* 
which  collateral  relations  may  be  permitted  to  take  it ;  or  it 
may  to-morrow,  if  it  pleases,  absolutely  repeal  the  statute  of 
wills  and  that  of  descents  and  distributions,  and  declare  that 
upon  the  death  of  a  party  hb  property  shall  be  applied  to  the 
payment  of  hb  debts  and  the  residue  appropriated  to  public 
uses.  Possessing  thb  sweeping  power  over  the  whole  subject, 
it  is  difficult  to  see  upon  what  ground  its  right  to  appropriate  a 
modicum  of  the  esute,  call  it  a  tax  or  what  you  will,  as  the 
condition,  upon  which  those  who  Uke  the  ^ate  shall  be  per- 
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nritted  to  enjoy  it,  can  be  tucoessfuUy  queidoned  :**  fyn  v. 

y«M^,  14  Grattan,  430. 

In  1 866,  simtlar  language  was  used  by  Judge  Butler,  then 
of  the  Pennsylvania  judiciary  and  now  of  the  United  States 
Qrcuit  Court.  He  said:  "What  is  called  a  'collateral  in* 
heritanoe  tax '  is  a  bonus,  exacted  from  the  collateral  kindred 
and  others,  as  the  condition  on  which  they  may  be  admitted 
to  take  the  estate  left  by  a  deceased  rehthre  or  testator.  The 
estate  does  not  belong  to  them,  except  as  a  right  to  it  is  con* 
ferred  by  the  state.  Independently  of  government,  no  such 
right  could  exist  The  death  of  the  owner  of  property  would 
necessary  terminate  his  control  over  it,  and  it  would  pass  u» 
the  first  who  might  jobtain  possesskm.  The  right  of  the 
owner  to  transfer  it  to  another  after  death,  or  of  kindred  to 

•  succeed,  is  the  result  of  municipal  regulation,  and  must,  con* 
sequcntly,  be  enjoyed  subject  to  such  conditions  as  the  state 
sees  fit  to  impose.  See  Blacksimu*s  CommeiUmries,  and  book, 
ppL  10.  1 1,  13  and  15.  We  see  the  state  continually  imposing 
new  conditions,  sometimes  enlarging,  at  others  restraining  the 
privilege,  and  sometimes  again  entirely  taking  it  away  by 
changing  the  parties  who  are  to  succeed.  In  Pennsylvania, 
up  tp  1855,  we  followed  the  rule  of  common  law  in  asicer- 
taining  the '  next  of  kin.'  Since  that  time  we  have  pursued 
the  rule  of  the  dvil  law,  which  by  employing  a  diflercnt  mode 
of  compotaticm  frequentiy  confers  the  estate  on  an  entirely 
diflercnt  cbss  of  kindred.  Up  to  1855,  if  an  imestate  left 
brothers  and  sisters  entitled  to  inherit,  and  also  the  grand- 
children of  a  deceased  brother  or  sister  (their  immediate 
parent  also  being  dead),  the  brothers  and  sisteri  took  the 
entire  estate.  Since  that  time  they  are  required  to  share  it 
with  the  grandchildrear  Up  to  the  name  period,  when  nephews 
and  nieces,  the  children  of  several  brothers  and  sisters,  alone, 
were  entitled  to  inherit,  they  shared  the  ertate  equally ;  since 
that  time  they  Uke/xr  jDtf/ri.  so  that  if  there  be  six,  one  of 
them  rqvesenting  one  deceased  brother  and  the  other  five 
another,  thfs  one  now  takes  as  much  as  the  other  five.  These 
insttuMCs  me  suflkaent  for  niustratioa ;  they  might  be  almoet 
HiddWtcly  multii^ied.    They  show  bow  constantly  the  slate 
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aiisierts  itii  right  to  control  the  dtspositiofi  of  decedents'  eitates. 
And  it  doei  to,  whether  there  be  a  will  or  not.  If  the 
decedent  leases  a  wife,  the  state  gives  her  more  than  one^hird 
of  his  personalty  and  a  share  of  hb  realty,  though  he  may 
have  willed  othernise.  Rlackstone,  in  speaking  of  this  sub- 
ject, says :  •  Nothing  varies  more  than  the  right  of  inheritance 
and  testament,  under  the  diAerent  national  establishments.  In 
England,  particularly,  i$  this  diversity  carried  to  such  a 
length  as  if  it  had  been  meant  to  point  out  the  power  of  the 
law  in  regulating  the  succession  to  property,  and  hov^-  futile 
every  claim  must  be  that  has  not  its  foundation  in  the  positive 
rules  of  the  state.  For  instance,  in  the  personalty  the  &ther 
may  succeed  to  his  children ;  in  landed  property  be  never  can 
be  their  heir  by  the  remotest  possibility.  In  general,  only  the 
oldest  son,  in  some  places,  only  the  youngest,  in  others,  all 
the  sons  together,  have  a  right  to  succeed  to  the  inheritance. 
In  realty,  males  are  preferred  to  females,  and  the  eldest  male 
will  usually  exclude  the  rest,  while,  in  the  disposition  of  the 
personalty,  females  are  admitted  with  the  males,  and  no  right 
of  primogemiture  is  allowed.'  I  repeat,  therefore,  as  the  right 
to  take  by  succession  and  testament  is  dervtved  from  the 
state,  it  must  necessarily  be  enjoyed  subject  to  such  condi- 
tions as  the  state  may  impose:"  Stfvdf  v.  CMntm^itwnUiA, 
52  hu  i8j. 

The  Supreme  G>urt  of  Maine  has  recently  expressed 
similar  vfews.  It  says :  •*  The  constitution  guarantees  to  the 
dtiaen  the  right  of  acquiring,  possessing  and  protecting 
property.  Art.  1,  I  1,  which  includes  also  the  right  of  dis* 
posal.  But  the  guaranty  ceases  to  operate  at  the  death  of 
the  possessor.  There  b  no  provision  of  our  constitution  or 
that  of  the  United  States  which  secures  the  right  to  any  one 
to  control  or  dispose  of  his  property  after  his  death,  nor  the 
right  to  any  one,  whether  kindred  or  not,  to  take  it  by  fanheri- 
tanoc^  Docent  is  a  creature  of  statute,  and  not  a  natural 
right:  jSiacksiMe'sCpm^p^.  10,  ti,  ta.  i^;S»wlev.  Cm., 
nr/mc  At  common  law,  prior  to  the  statute  of  distribution  in 
England,  JJ  and  33  Car.  II,  descent  of  personal  propeily 
couM  baldly  be  recognised,  and  even  after  lifie  statute  requir* 
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mg  adfiiinislratxm  to  be  granted,  the  administrator,  after  the 
payment  of  the  debts  and  funeral  expenses  of  tbe  deceased, 
was  entitled  to  retain  to  himself  the  residue  of  his  eflects,  the 
court  holding  that  there  was  no  power  to  compel  a  dbtribu- 
tion:  i  Bi.  Cam,  51$;  Edumrds  v.  /rrrMUM,  2  P.Vma.  44a. 
Degrees  of  kindred  and  the  laws  of  descent,  in  the  several 
states  of  the  Onion,  difler  widely.  In  this  state,  there  have 
been  frequent  changes  in  the  law  governing  the  subject  It  is 
entirely  within  the  province  of  the  legislature  to  determine 
who  shall  and  who  shall  not  take  the  estate,  and  the  proporw 
tkm  hi  which  they  may  take,  and  whether  severally  or  as 
joint  tenants,  /rrrtf/Mte  or  /er  sHrpes,  In  the  absence  of  coiv- 
stitutioaal  prohibition,  the  Icgisbturc  is  supreme,  and  may 
dnpose  of  an  intestate  decedent's  estate,  after  payment  of  his 
ddbts,  to  any  cbss  or  classes  of  his  kindred,  to  the  excluskMH 
of  any  dasa  or  classes.  It  may  limit  heirship  to  lineal, 
deicendanti,  to  the  absolute  exclusion  of  all  colhttmls. 

"While  it  has  always  been  the  policy  of  our  hw  to  allow 
collaterals  to  inherit  in  default  of  liocal  descendants,  and  to 
aiknv  the  disposal  of  estates  by  will,  which  take  effect  only  at 
the  death  of  the  owner,  and  when  his  ownership  has  ceased, 
tbe  policy  may  be  changed  if  the  legislature  so  determine ; 
and  it  is  competent  for  it,  if  it  chooses,  to  retain  thb  general 
policy,  and  to  annex  to  the  privilege  of  taking  a  decedent's 
property,  by  descent  or  will,  such  conditions  as  it  may  deem 
wioe.  An  excise  tax  upon  the  value  of  the  property  so 
allowed  to  be  received  by  the  collateral  or  stranger  to  the 
blood,  leaves  him  in  much  better  condition  than  an  absolute 
withdrawal  of  the  privilege  would.  He  cannot  compUin  of 
almost  taxatkm,  when  the  state  allows  him  to  take  a  property, 
subject  to  a  duty  of  two  and  one-half  per  cent,  when  the  state 
has  the  right  to  exclude  him  from  the  whole:"  5flslr  v./Amn 
Bm^  86  Maine  504.  See  also  the  kmguage  of  the  court  hi 
MUm  V.  Wmlknp  (Mastachusetts),  j8  N.  E.  lUp.  514. 

In  JM^vr  V.  Grimtt,  8  How.  490,  the  United  States  Supreme 
Coort  any  of  a  Louisana  statute  aflectfaif  sueceiiioni  of  aliens^ 
etc:  *"  Nov,  the  hw  in  questkm  is  nothfaig  more  than  an 
of  the  power  which  cveiy  state  and 
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poMCMcs  of  regulating  the  manner  and  lermt  upon  which 
property,  real  or  peraonal,  within  its  dominion,  may  be  trans- 
mitted by  test  will  and  testament  or  by  inheritance,  and  of 
prescribing  who  shall  and  who  shall  not  be  capable  of  taking  it.** 

In  BrciAm  v.  /wr,  lOO  Mass.  234,  the  Massachusetts  court 
say :  **  The  objection  of  the  respondent  that  the  statute  could 
not  constitutionally  limit  the  owner's  power  of  testamentaiy 
disposition  is  equally  novel  and  *  unlbunded.  The  power  to 
dispose  of  property  by  will  is  neither  a  natural  nor  a  ognsti> 
tutional  right,  but  depends  wholly  upon  statute,  and  may  be 
conferred,  taken  away  or  Umited  and  regulated  in  whole  or  in 
part,  by  the  legislature;  and  no  exereise  of  leguhu'vc 
authority,  in  this  respect,  is  more  usual  than  that  which 
secures  to  a  widow  a  certain  share  in  the  estate  of  her 
husband.** 

In  Umied  SiaUs  v.  ^«r,  99  U.  S.  315,  after  premising  that 
the  several  states  of  the  Uiiion  possess  the  power  to  regulate 
the  tenure  of  real  property  within  their  respecti\'e  h'mits,  the 
modes  of  its  aoquisitjon  and  transfer,  the  rules  of  its  descent 
and  the  extent  to  which  a  testamentary  disposition  of  it  may 
be  exerctaed  by  iu  owners,  it  was  hekl  that  the  United  States 
could  not  succeed  by  a  devise  of  land  to  it  in  New  York,  the 
law  of  that  state  not  authorising  such  a  de\ise. 

The  state,  then,  with  a  view  to  the  tranquility  and  welfere  of 
the  entire  community,  appoints  certain  persons  as  the  dbtri- 
butees  of  the  estates  of  decedents,  either  as  legatees,  devisees^ 
next  of  kin  or  heirs.  These  persons  derive  their  title  directly 
through  the  state  law.  Now  it  is  upon  this  very  appointing 
transaction  that  it  is  proposed  to  impose  a  federal  tax.  Con* 
gress  would  say  in  eflcct  to  the  state  that  it  should  myt  name 
any  one  to  uke  b>'  virtue  of  its  appointing  power  except  sub- 
ject to  a  tax  upon  such  taking.    Is  this  constitutional  ? 

In  ScMijt  V.  JUw,  33  Wall.  331,  the  valktity  of  the  suc- 
cession taxes  imposed  by  the  United  States  Statutes  of  1864 
and  1 866,  was  considered.  -The  validity  was  sustained.  It 
was  saki  of  the  case  by  the  Massachusetts  Supreme  Court : 
*'  There  was  no  room  for  any  contention  that  the  Congress  of 
the  United  States  couki  rcguktte  in  the  states  the  transmisskxi 
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«l  propefty  by  m'iU  or  tnheritanoe,  and  the  question  was 
whether  it  had  authority  under  the  taxmg  power  to  iinpow 
auch  taxes.  The  decision  was  that  such  taxes  were  not 
direct  taxes,  but  excises  or  duties,  and,  as  such,  within  the 
authority  of  Congress  to  lay  and  collect  without  apportioiH 
ment  among  the  states  :"  Mi/iotv,  Wimtkrop,  38  N.  E.  Rep.  $  14. 
The  attention  of  the  Supreme  Court,  in  Seh^  v.  Rm,  was 
cfirected  to  the  question  just  indicated,  whether  succession 
taxes  are  direct  taxes,  or  whether  they  are  excises ;  and  oon- 
flideration  was  not  given  to  the  interference  with  the  preroga- 
tive of  the  state  through  such  legishtion  by  the  national  gov* 


That  case  was  decided  in  1874,  before  the  subject  of  in-> 
heritance  taxation  had  attracted  the  attention  since  bestowed 
upon  It. 

In  Coaley  an  Taxation,  that  eminent  jurist  says:  "The 
federal  government  is  also  without  power  to  tax  the*corre»- 
ponding  means  or  agencies  of  the  states,  or  the  salaries  of 
state  officers ;  the  state  in  -  the  exercise  of  its  functions  being 
entitled  to  the  same  immunity  from  congressional  interference 
that  the  nation  is  from  that  of  the  state:"  p.  85. 

**  If  the  states  cannot  tax  the  means  by  which  the  national 
government  performs  its  functions,  neither,  on  the  other  hand, 
and  for  the  same  reasons  can  the  latter  tax  the  agencies  of  the 
state  governments :  '*  CooUy  Coast,  Um,  483. 

The  femiliar  language  of  Chief  Justice  Makshall  may  be 
quoted  here:  "That  the  power  to  tax  involves  the  power  to 
destroy;  that  the  power  to  destroy  may  defeat  and  render 
useless  the  power  tocreate ;  that  there  b  a  plain  repugnance 
in  conferring  on  one  government  a  power  to  control  the  con- 
stitutional measures  of  another,  which  other,  with  respect  to 
tiiose  veiy  measures,  is  declared  to  be  supreme  over  that 
which  exerts  the  control,  are  propositions  not  to  be  denied :  "* 
JMrCa^Kgdl  V.  J^biT&uiH/,  4  Wheat  431. 

So  much  of  the  Internal  Revenue  Law  as  required  process 
in  state  conita  to  be  stamped,  as  a  condition  of  the  vafidi^ 
^flq^alptoceedmgs,  was  pronounced  unconstitutional  and  void; 
/^firtf  V.  Oau  (1867).  1$  Jlich.  505 ;  Wainwi  v.  Baai{\9i^\ 
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22  Ind.  276;   Umm  Bmmk  v.  Hitt  (1866).  5  Cold.  (Tenn.) 

3*5. 

'*  There  »  nothins  in  the  constitution  which  can  be  made  to 
admit  of  any  mterferencc  by  Congress  with  the  secure  exist- 
ence of  any  state  authority  within  its'  lawful  bounds.  And. 
any  Auch  interference  by  the  indirect  means  of  taxation,  is 
quite  as  much  be>^ond  the  power  of  the  National  legislature 
as  if  the  interfer^ioe  were  direct  and  extreme : "  fifUU  v. 
date. 

In  SMe  V.  Gmrtm,  33  Ind.  1,  it  was  held  that  Congress  has 
not  power  under  the  constitution  to  impose  a  tax  upon 
official  bonds  gi\'en  to  a  state  by  its  officers,  that  the  acts 
of  Congress  requiring  instruments  to  be  stamped,  if  they  meant 
to  affect  such  bonds,  went  beyond  the  Congressional  power 
and  were  in  so  far  unconstitutional.   ' 

The  nearest  case,  in  principle^  to  the  subject  we  are  now 
considering,  is,  perhaps,  that  of  SttyliS  v.  Amr,  32  Wis. 
335,  where  it  was  held  that  Congress  cannot,  without  the 
consent  of  the  state,  impose  a  stamp  duty  upon  tax  deeds 
executed  under  the  laws  of  the  state. 

Mr.  Justice  Nblwn  in  CMOtr  v.  Dmy.  said :  «*  The  gen- 
eral government,  and  the  states,  although  both  exist  within 
the  same  territorial  limits,  are  separate  and  distinct  sover- 
eignties, acting  sepgtfately  and  independently  of  each  other, 
within  their  respective  spheres.  The  former  to  its  appro- 
priate sphere  is  supreme ;  but  the  states  within  the  limits  of 
their  powers  not  granted,  or,  in  the  language  of  the  tenth 
amendment,  'reserved/  are  as  independent  of  the  general 
government  as  that  government  within  its  sphere  is  inde- 
pendent of  the  states  :**  11  Wallace,  113.  In  this  case,  it  was 
held  that  it  is  not  competent  for  Congress  under  the  con- 
stitution of  the  United  States  to  impose  a  tax  upon  the  salary 
of  a  judicial  officer  of  a  state. 

If  we  trace  back  the  history  of  federal  taxation  of  succes- 
sions to  decedent's  estates,  we  will  see  that  such  legblation 
does  not  come  to  us  well  accredited  and  approved.  On  the 
contrary,  it  comes  to  us  discredited  by  the  aocompaniment  of 
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fidse  and  ni-ooasidef«d  idou,  kdeM  which'  hmvc  been  ff«||ected 
m  the  cottiu. 

On  Apni  17*  I794t  ^^  wn§  raconiniended  by  n  ooniniittiee  01 
the  Home  of  Representatives  thai  certamHamp  duliei  should 
be  imposed,  hidiiding  the  Ibllowinc : 

On  invcntofies  of  the  ellects  of  deceased  pefsons,  ten  cents* 

On  reoeipis  lor  legacies  or  shares  of  personal  estate,  where 
the  sum  b  above  5$0  and  not  exceeding  $100,  twenty-five 
cenu:  more  than  5100  and  not  exceeding  5500,  fifty  cento ; 
(or  every  further  sum  above  S$00.  one  dollar.  Not  to  extend 
to  wives,  children  or  grandchildren. 

Two  years  later,  the  Committee  on  Ways  and  Means 
repotted  to  the  House:  That  a  duty  of  two  /«r  etmum  mi 
wdtmm  ought  to  be  imposed  on  ail  testamentary  dispositions* 
desccnto  and  successions  to  the  estates  of  intestates,  except* 
ing  those  to  parento,  husbands,  wives  or  lineal  descendanto : 
U.  S.  Sc  at  L.  53;. 

By  the  Stamp  Act  of  July  6,  1797,  there  was  imposed  a 
tax  of  fiSy  cento  on  inventories ;  and  a  tax,  varying  according 
to  amounto  received,  on  receipto  for  legacies  and  distributive 
shares  of  personal  esute.  The  widow,  children  and  grand> 
children  were  exempt.  The  Act  ceased  July  1,  1802,  by 
repeal,  and  was  in  force  four  years. 

In  1815,  the  financial  necessities  of  the  war  of  1813 
indooed  the  Secretary  of  Stote  to  recommend  three  diflerent 
mhcritance  taxes,  one  on  all  testarocntory  instrumento  and 
letters  of  administration.  The  measure  was  abandoned,  the 
treaty  of  peace  having,  even  then,  been  signed. 

In  the  Revenue  Tax  Acto  passed  to  gather  income  for  the 
preservation  of  the  Union,  etc.,  taxes  were  imposed  on  faiheri* 
tanoes,  on  probates  and  letters  of  administfation,  and  on  bonds 
of  executors'  and  administrators,  by  Acto  of  July  i»  1863, 
June  30,  1864,  July  13,  1866.  March  3,  1867. 

The  legislation  just  narrated  has  been  taken  hi  substance 
firam  the  admirable  monogrqth  by  Max  West,  already  men- 
tioned. It  manifesto  but  one  thought,  namely,  to  raise  revenue; 
the  legituaacy  of  the  means  was  not  considered.  Th^  pio- 
for  taxes  on  judicial  process  in  the 
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torici.  etc,  nuuiifett  the  cafdcsmcss  as  to  regular  methods,  so 
only  that  revenue  was  raised.  Those  provisions  have  frUen 
through  thdr  repugnance  to  constitutional  law ;  shall  the  tax 
on  inheritance  be  sustained  f 

What  power  in  the  sute  shall  control  the  United  Slates  if 
the  latter  has  power  to  tax  successions?  What  limit  can  be 
fixed  to  the  latter's  power,  other  than  iu  own  discretion?  The 
taxation  may  be  so  heavy  that  the  state  will  find  itself  pre* 
vented  from  similar  taxation.  Its  leguhuions  may  be  embar- 
rassed, and  rendered  unsuitable  by  reason  of  the  manner  in 
which  the  federal  authority  is  exercised. 

And  yet  it  was  declared,  in  Umiied  SUUis  v.  fkr.  94  U.  S 
315.  that  the  power  to  regulate  the  descent  and  testamentary 
«lisposition  of  real  estate^  and  it  is  true  also  of  personalty,  is 
in  the  state. 

Let  us  quote  again  fixmi  Odjfmmm  vi  Pm/k  Rmlrwad  C^m-  - 
/s«rf.  mcndoned  at  the  beginning  of  diis  article,  and  apply  the 
language  to  the  power  to  succeed  to  decedents*  estates:  ''The 
power  confened  emanates  from,  and  is  a  portion  of.  the  power 
of  the  government  that  confers  it  To  tax  it,  is  not  only 
derogatory  to  the  dignity,  but  subversive  of  the  powers  of  the 
government,  and  repugnant  to  ks  paramount  soverugnty*** 

Luntn  E.  Hswrrr. 


THE  CONSTITUTIONALITY  OF  THE  INCOME  TAX. 


By  Wm.  DmATBrn  tjcwn,  Pb.D. 


As  this  tnagaiine  goes  to  pre!«s,  there  is  being  waged  in  the 
Supreme  Court  of  the  United  States  a  battle  royzl  over  the 
constitutionaUty  of  the  income  tax,  passed  by  the  Congress 
which  has  just  expired.  There  is  a  growmg  tendency  in  our 
American  public  diought  to  turn  from  the  decisions  of  our 
legislatures,  on  lines  of  governmental  policy,  to  the  courts. 
All  legislation  is  rapidly  tending  to  become  unconstitutional 
in  the  eyes  of  those  who  do  not  want  it.  Our  own  prepos- 
senions  are,  we  confess,  strongly  against  an  income  tax  of  any 
land  at  the  present  time.  Rut  it  cannot  be  too  often  rq>eated 
that  the  economic  expediency  of  the  tax  is  not  beibre  the 
court,  but  rather  the  power  of  Congress  to  pass  such  a  tax  at 
this  or  any  other  future  time,  no  matter  what  may  be  the  needs 
of  the  government  to  secure  a  large  revenue.  The  power  of 
the  government  to  raise  money  through  taxation  is  essential 
to  its  existence,  and  should,  it  seems  to  us,  be  curtailed  by 
eonstitutional  provision  and  interprcUtion  as  little  as  possible. 
There  are  three  reasons,  or  classes  of  reasons,  which  are 
being  urged  on  the  court  to  induce  the  judges  to  declare  the 
law  void.  First,  it  b  said  to  be  a  direct  tax,  and,  as  such,  not 
laid  in  the  manner  provided  for  in  the  Constitution.  ^Second, 
it  is  said  to  be  a  class  tax,  and.  thirdly,  an  unequal  tax.  Let 
M  look  at  cadi  of  these  objectioa^  in  the  order  named. 

The  second  section  of  the  first  article  of  the  Constitution 
provides  diat  " .  .  direct  taxes  shall  be  apportioned  among 
the  seveial  slates  .  .  .  according  to  thdr  respective  numbers," 
and  the  ninlli  sectloo  of  the  second  article  says,  that  "no 
f^pf^^*^  or  other  direct  tax  shall  be  laid  unless  ip  proportion 
to  the  oenstia  herdnbeibre  directed  to  be  taken.**  It  is  need-  ^ 
Jew  to  poial  out  the  fiict  that  this  peculiar  provision  m  the  * 
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Constitutiofi  of  the  United  States  was  the  outcome  of  state 
jealousieii  at  the  time  of  the  adoption  of  the  Constittitioa.  It 
alwa>*s  has  been,  and  always  will  be,  a  bugbear  in  the  way  of 
just  and  equitable  taxation  on  bnd  or  on  anything  else  which 
the  Supreme  Court  declares  falls  in  the  class  on  wUch  taxa* 
tion»  when  laid,  is  dcchued  to  be  direct  taxation.  For  instance, 
a  tax  on  land  must  be  assessed  according  to  ks  value,  or 
according  to  its  acreage.  Whether  a  tax  on  the  rents  reoei\-ed 
from  land  is  a  tax  on  land,  is  a  mooted  question,  and  one  of 
the  minor  points  presented  by  thb  case.  Whether  Congress 
adopts,  in  assessing  taxes  on  land,  the  acreage  or  the  value  aa 
the  basis  of  the  assessment,  the  tax,  instead  of  fidling  equally 
throughout  the  Union  on  lands  of  equal  value  or  equal  area,^ 
falls,  in  consequence  of  this  obnoxious  provision  hi  the  Con* 
stitution,  in  a  different  ratio  on  the  lands  of  each  state.  The 
value  of  land  per  r«/fVto  m  New  York  nuy  be  twice  as  great 
as  the  value  of  land  per  empkm  fai  Texas,or  viee  verm.  In  the 
former  case  the  mte  in  New  York  would  be  twice  as  great  as 
the  rate  in  Texas.  For  insUncc  in  the  income  tax  of  1861 
( I J  Stat,  at  Large,  394),  New  York  was  taxed  two  million  one 
hundred  and  sixteen  thousand  cfollars  and  over,  while  Pennsyl- 
vania  was  taxed  one  million  nme  hundred  thousand.  Yet  the 
relative  value  of  the  land  in  the  two  states  was  not  as  the  tax. 
To  declare  an  income  tax,  or  any  other  tax,  a  direct  tax,  is 
equivalent  to  saying  that  Congress  cannot  pass  such  a  tax 
without  committing  great  inequality  and  injustice  practically^ 
that  Congress  cannot  tax  the  subject  at  all,  except  possibly  in 
time  of  war,  because  the  nrte  at  which  any  income  would  be 
taxed  would  vary  in  each  state.  This,  it  may  be  urged,  is  treat- 
ing the  question  only  from  the  standpoint  of  practical  expe- 
diency.  Ho«*ever  undesirable  the  method  for  assessing  direct 
taxes,  the  provision  in  the  Constitution,  as  to  the  manner  in 
which  such  tax  should  be  assessed,  is  plain.  This  is  true,  but 
what  is  meant  by  the  term  *'  direct  taxes,**  is  not  at  all  plain. 
If  we  put  the  question  *«  what  dkl  the  Constitutional  Convcn* 
tkxi  mean  by 'direct  taxes?'"  the  only  answer  which  historical 
records  give  us  is,  that  the  term  '*  direct  taxes**  was  uaed  hi  as 
loose  and  indefinite  way  by  our  ancestors  as  it  is  by  oar 
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■loocni  pouncii  ccoooimnB.  smoc  inc  wonv  UKmicnrci  wiu 
bear  aloKMt  any  oonstructioB  which  the  court  tn  tta  wbdom 
chooaca  to  put  upon  them,  and  amce  to  declare  a  tax  a  direct 
tax  11  pratficaUy  to  aay  that  Coogresa  haa  no  power  to  paaa' 
Mch  a  tax,  every  conaideratioo  of  public  policy  would  aeem  to 
urge  the  court  to  curtail  in  the  prcaent  instance  at  they  have 
curtailed  m  the  past,  the  definition  of  direct  taxes  under  the 
Cooatitutiun,  confinhig  the  meaning  of  the  term  to  a  capitatioo 
tax  and  a  tax  on  huid.  When  the  words  of  the  ConstitutloB 
will  admit  of  one  of  two  meaninga,  one  of  which  causes  the 
fastrument  to  provide  for  injustice  and  faiequality,  that  mean- 
ing sboaM  not  be  adopted.  Thb  was  the  gist  of  Mr.  Justice 
CBiisB's  argument  In  the  case  of  /^lAtoe  v.  Ukilfd  SkOn 
(3  Dull.  171).  The  question  there  was  whether  a  tax  on 
carriages  was  a  dfarect  tax.  He  says  (p.  174) :  *•  If  it  is  pro- 
posed to  tax  any  specific  article  by  the  rule  of  apportionment,, 
and  it  would  evidently  create  great  inequality  and  injustice,  it 
is  umcasonable  to  say,  that  the  Constitution  intended  such  tax 
should  be  laid  by  that  rule.*** 

The  case  was  ibOowed  in  that  of  t^ruyvr  v.  i/tutni  SkOn 
(losU.S.  586),  a  casern  which  the  Supieme  Court,  without 
a  dissenting  a  voice,  declared  an  income  tax  constitutional  and 

It  may  be  an  unwise  economic  policy  which  to^y  passes 
an  income  tax;  but  the  court  m  deciding  not  only  for  to-day, 
but  for  all  future  time.  Those  who  are  asking  the  judgca 
to  declare  the  tax  a  direct  tax  are  asking  them  to  say» 
that  no  snatter  what  the  financial  strait  of  the  natfonal  govern- 
ment,  money  cannot  be  nted  by  an  income  tax,  though  thia 
method  of  procuring  revenue  has  been  adopted  by  our 
government  m  time  of  great  financial  need,  and  is  now  hi 
operation  in  almost  crenr  ctviliaed  country  of  the  workl. 

If  an  income  tax  is  not  a  direct  tax,  it  is  undoubtedly 
within  the  power  of  Congress  to  say  that  all  hicomes,  except 

>  iM  nvliw  «f  IrfMBrial  MMw  ta  «p.  «f  Mr.  jmdet  BwAVim*  te  «m 
ot^frkigwrw.  JMHtiSMn,  fee  P.  a.,  p.  39s,  ttuc 
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those  received  as  nbries  from  the  state  government,  or  as  | 

interest  on  the  bonds  of  the  states,  shall  be  taxed. 
.  The  next  question  is,  therefore,  whether  in  laying>  such  a 
tax  Congress  can  define  the  class  of  incomes  to  be  taxed, 
saying  that  all  over  a  certain  amount  shall  be  taxed,  while 
tliow  under  that  amount  are  exempt  It  is  admitted  by  all 
that  a  wide  discretion  is  vested  in  Congress, in defininga  class 
^  of  subjects  to  be  taxed.  For  Instance,  Congtess  can  tax  all 
^vagons ;  they  can  also  tax  all  pleasure  carriages ;  or,  cuitaiU 
ing  the  class  still  more,  all  pleasure  carriages  with  tu*o  wheels ; 
or,  still  again,  all  pleasure  carriages  with  two  wheels  of  a 
diameter  over  a  certain  number  of  hKhes.  However  foolish 
such  fine  distinctions  would  be,  one  would  hardly  contend 
that  Congress  had  exceeded  the  discretion  vested  in  it  of 
selecting  the  class  of  property  to  be  taxed.  Again,  Congress 
can  undoubtedly  tax  the  income  of  all  persons  of  a  particular 
class,  as,  all  the  Ices  of  brokers  or  the  gains  of  all  bankers 
Now,  the  critical  point,  in  the  case  before  the  court,  is  whether 
the  line  can  be  drawn,  not  as  to  sources  of  income  but  as  . 
to  amount  of  income.  The  oki  income  tax  drew  the  exemp- 
tkxi  Une  at  six  hundred  dollars.  This  tax  draws  it  at  ibur 
tliousand  dollars.  If  this  limit  is  unconstitutional,  the  okl 
limit  U  also  unconstitutkMial.  The  question  of  where  the 
limit  should  be  drawn,  if  it  can  be  drawn  at  all,  is  simply  a 
matter  for  Congress  to  determine.  If  Congress  has  no  power 
to  make  one  limit,  it  has  no  power  to  make  another.  This 
general  argument  may  be  excepted  to  on  the  theory  that, 
while  all  exemptions  in  an  income  tax  are  unconstitutional, . 
one  limit,  as  an  exception,  will  be  admitted — that  is,  where 
the  income  of  the  person  who  would  otherwise  be  taxed  is 
so  small  that  there  is  danger  of  his  becoming  a  charge  on  the 
community.  It  might  be  contended  that,  while  Congress  had, 
as  a  general  propoaitioo,  no  right  to  exempt  any  income,  no 
matter  how  small,  a  very  low  limit  might  be  upheld,  perhaps, 
on  some  new  theory  of  the  police  power. 

The  main  question,  therdbre,  in  thb  case,  is  whether  there 
is  vested  in  Congiess  any  'discrelioa,  in  bying  an  income  tax, 
to  say  that  inoomet  under  a  certain  pofait  will  not  be  taxed. 
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Those  who  advocate  the  cuftailment  of  the  power  of  Congrcn. 
in  this  respect,  in  order  to  sustain  their  arguments,  imme-^ 
diatdy  put  an  extreme  case.  We  have  heard,  for  instance,  an 
argument  Uke  this : 

**  Supposing  Congress  were  to  tax  incomes  over  one  hun- 
dred tfiottsand  dollars,  eighty  per  cent.,  while  exempting  adl 
below  one  hundred  thousand  dollars.  Would  this  not  clearly 
be  an  unwarranted  exercise  of  congressional  discretion  for 
the  purpose  of  confiscating  the  property  of  a  particular  class 
of  people?  **  For  one,  we  would  have  no  hesitation  in  answer- 
ing such  a  question  in  the  affirmative.  But  the  main  ground  on 
which  the  unconstitutioiulity  of  such  an  act  would  rest,  would 
not  be  that  the  line  was  drawn  at  one  hundred  thousand 
dollars,  but  that  the  amount  of  the  tax,  in  view  of  the  narrow 
class  on  which  it  fell,  rendered  the  whole  proceeding  not  a 
law.  but  a  tyrannous  exercise  of  arbitrary  power.  The 
present  income  tax  is  exceedingly  moderate  in  amount  It  is, 
in  no  sense,  a  confiscatory  tax.  True,  it  only&lls  on  prop- 
erty of  a  particular  class,  i.  r.,  property  received  by  persons 
having  more  than  four  thousand  dollars  a  year.  But  the  clas- 
siiication  of  subjects  to  be  taxed  is  under  the  discretion  of 
Gmgress.  The  only  limit  which  can  fiiirly  be  put  on  this  dis- 
cretion is,  that  the  amount  of  the  tax,  in  connection  with  the 
subject  taxed,  must  not  be  so  arranged  as  to  amount  to  a  con- 
fiscation of  the  special  subject  on  which  the  tax  is  laid. 

While  admitting  the  strength  of  many  of  the  able  arguments 
now  being  urged  before  the  Supreme  Court  on  this  point  b>*  those 
opposed  to  the  tax,  the  radical  fiiult  of  all  seems,  to  the  writer,  to 
be  that  it  is  assumed  the  income  tax  b  a  tax  on  persons  rather 
than  a  tax  on  property.  If  it  was  a  tax  on  persons,  a  sort  of 
capitation  tax,  no  one  would  doubt  its  unconstitutioliality. 
The  Congress  has  no  more  right  to  say  that  persons  of  over 
four  thousand  dollars  income  shall  be  taxed  a  definite  sum  per 
capita,  while  those  under  four  thousand  dollars  shall  be  exempt, 
than  they  have  to  tax  all  people  over  six  feet  high.  But  it  b 
a  principal  of  taxation  that  a  tax  felb  on  that  which  b  the 
bstfts  of  its  assessment  The  basb  here  b  income,  not  the 
individiial.   The  tax  b  paid  by  individuab;  but  that  can  be  said 
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of  all  uxct.  The  tax  is  a  tax  on  property  receK^d  during 
the  year  over  four  thousand  dollars,  not  a  tax  of  so  much  a 
peRKNi  on  all  persons  having  an  income  of  over  four  thousand. 

The  third  argument  against  the  tax  is  that  it  is  unequal^ 
that  is,  Ailing  on  persons  or  things  of  the  same  class 
unequally.  There  are  many  supposed  inequalities  ptointed 
out  One  of  the  chief  is  as  follows:  If  I  have  an  income 
from  the  bonds  and  stock  of  corporations,  I  have  to  pay  the 
tax,  e\'cn  though  I  have  an  income  of  less  than  four  thousand 
dallars  a  >*ear.  I  suppose  it  will  be  admitted  by  all  that  a  tax 
on  the  dividends  of  corporations  is  oonstttutiiHttI ;  also  that 
tlicre  is  no  constitutional  prohibition  against  taxing  two 
subjects  in  the  same  tax  law.  It  seems  to  us  that  this  is  all 
that  Congress  has  done  in  the  act  in  question.  They  have  not 
taxed  one  person  twice  for  the  same  property,  and  another 
person  once  for  the  same  species  of  property ;  but  they  have 
taxed  all  incomes  from  corporations  and  all  incomes  which 
exceed  four  thousand  dollars,  allowing  those  penons  who 
have  already  paid  a  tax  on  corporation  stocks  and  bonds  to 
deduct  that  tax  from  the  income  tax  which  they  would  other- 
wise have  to  pay.  Wherein,  as  a  result  of  the  whok:  law,  b  a 
man  who  has  to  pay  an  income  tax,  because  his  income  is 
over  four  thousand  dollars,  better  or  worne  oft,  because  of  the 
posiicssion  of  property  in  corporations }  The  man  who  has 
not  an  income  of  four  thousand  dollars  cannot  complain  if  the 
United  States  chooses  to  tax  his  income  from  a  specific  class 
of  property. 

Another  complication  of  the  law  is  the  tax  on  inoooies  frooi 
inheritances  of  personal  property.  All  men  who  receive  inherit* 
anccs  are  not  taxed,  but  only  those  who  receive  inheritances  of 
personalty  which,  coupled  with 'their  income  during  that  year, 
exceed  the  sum  of  four  thousand  dollars.  We  &il  to  see  why, 
if  Congress  can  fix  any  fower  limit  of  taxatfon  on  money 
received  during  the  year,  they  cannot  particularise  what  shall 
be  considered  income.  Declaring  that  money  from  gift  or 
devise  shall  be  considered  as  income  for  the  purposes  of  the 
assessment,  and  selecting  a  definite  class  of  property,  so 
received,  as  personal  property,  does  not  vidate  the  tax  otlMr- 
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vk*  constitutional.  This  lait  claim  of  inequality-,  therefore, 
rtaUy  comes  back  to  what  we  lia\-e  stated  to  be,  in  our 
opinion,  the  cnidal  point  of  the  case:  that  is.  whether  Con* 
CvcM  can  diaw  any  lines  in  an  income  tax,  exempting  incomes 
under  a  particular  figure. 

We  might  also  point  out  that  on  the  decision  of  this  point 
there  depends  another  and  still  more  important  question.  If 
Congresis  cannot  draw  any  lines,  below  which  incomes  will  be 
exempt,  neither  can  they  draw  any  lines  making  diAcrent  ntet 
cf  taxation  for  diflerent  incomes,  as  all  incomes  above  five 
thousand  dollars,  three  per  cent.,  beti^'een  four  and  five 
thousand,  two  per  cent,  and  under  four  thousand,  one  per 
cent.  Thus  an  adverM  dedskm  of  the  court  in  this  case 
vouM  prevent  Congress  firom 'passing  what  is  known  as 
proportional  income  tax,  or  a  proportiooal  tax  of  any  kind. 
If  this  present  tax  is  unconstitutioiud  on  the  ground  of  faw 
equality,  the  ncooie  tax  of  1862  was  void.  That  law  taxed 
nooaei  over  wix  hundred  dollars,  at  the  rate  of  three  per 
«nt,  wUe  kicooies  over  three  thou«nd  dolkrs  paid  five  per 
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HoivE  V,  Ohmart.    7  Ind.  App.  32 ;  55  N.  E.  466.    Inimaxa 
Appellate  Court.    February  28th  and  Juxe  12,  1895. 


Reixhard,  C.  J.— This  was  an  action  to  recover  damages 
for  injures  inflicted  upon  the  plaintiflT  below  by  (ailing  through 
an  opening  in  the  floor  of  the  defendant's  school  building, 
where  he  had  gone  under  the  following  circumstances :  The 
plaintifl*  had  been  a  (brmer  student  at  the  school,  and  upon  the 
evening  in  question  had  returned  at  the  invitation  of  certain 
of  the  students  to  attend  the  meeting  of  a  literary  society,  of 
which  they  were  members.  The  meeting  was  held,  and  the 
invitation  to  plaintifl'(with  those  to  others)  was  sent  out  with 
the  approval  of  the  college  authorities,  who  furnished  light  and 
heat  for  the  occasion.  The  plaintiflT  left  the  meeting-room, 
alone,  upon  a  necessary  purpose,  and  turning  Into  a  hallway 
fell  into  an  opening  in  the  floor,  which  had  been  only  partially 
protected,  and  received  the  injury  for  which  he  complained. 

The  defence,  beside  that  of  contributory  negligence  was 
upon  the  ground  that  the  plaintifl*  was  merely  a  trespasser 
or  at  most  a  licensee,  to  whom  no  duty  of  care  was  owed,  and 
to  whom  they  were  consequently  not  liable.  Upon  the  above 
suggested  evidence  the  court  held  that "  the  jury  were  justified 
in  drawing  the  inference  that  the  appellee  was  neither  a  tres- 
passer  nor  a  mere  liocnsee,  but  was  there  upon  aft  least  the 
implied  hnntatkm  of  the  college  authorities."  ..."  and  that 
the  appellants  owed  him  the  duty  to  protect  him  Iron  dan* 
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Kcrotis  pit&lls  or   other  obttnictions  when  he  was  in 
building. 

Verdict  for  the  plaintiflT  affirmed,  and  a  rehearing  was  snl 
9oi)iient]y  denied. 

The  DisTiKcnoN  Betwebi  the  Liability  op  a  Peopbri 

OWXEE  POE  iNjUEIES  TO  GUESTS  AND  TO  InVITKD  PERSONS. 

That  the  insuffici(;nqr  of  language  has  been  the  cause  off" 
much  uncertainty  in  the  law,  as  welt  as  in  other  branches  oC 
leamtnl;.  is  demonstrated  by  a  consideration  of  the  prindplem. 
invohred  in  this  case.     It  has  been  unquestioned  law  for  maiijr* 
years  that  the  owner  or  €)ccupier  of  real  estate  owes  certadi^ 
duties  to  those  who  come  thefeon,  according  to  the  cause  oC 
their  entry,  and  the  nature  of  the  danger  to  which  they  are 
exposed.    To  trespassers  it  is  only  against  active  injury,  t<^ 
licensees  it  is  to  give  notice  of  hidden  dangers  or  traps,  whil^ 
to  invited  persons  (as  that  term  b  understood  by  the  law),  th^ 
owner  is  bound  to  use  reasonable  care,  having  respect  to  the 
person  and  character  of  the  business  to  be  carried  on  to  save 
his  guest  from  injury  while  upon  the  premises.      But  the 
dillicuhy  which  is  instantly  met  in  this  class  of  cases,  is  to  dis-» 
tinguish  between  licensees  and  invited  persons.      In  other 
words  to  ascertain  the  exact  scope  of  the  word  **  invitation  ** 
mM  legally  used.    The  language  dted  with  approval  in  the 
principal  case  from  ExmuuvUU^  6v.,  /?.  R.  v.  Griffin,  lOO  Ind. 
221.  b  characteristic  of  that  found  in  many.    "  If  the  owner 
or  occupant  of  lands,  by  any  enticement,  allurement  or  induce* 
inent,  causes  others  to  come  upon  or.  over  his  lands,  then  he 
assumes  the  obligation  to  persons  so  coming  to  provide  a 
treasonably  safe  and  suitable  way  for  the  purpose.**    The 
lartitude  in  these  words,  however,  is  so  great  as  to  renderthcm 
of  very  little  practical  value,  for  they  can  easily  be  stretched 
tM>  cover  a  great  many  cases  which  no  court  would  include 
irithin  the  invitation  dass.  Indeed,  the  earliest  case  in  which  the 
property  owners'  liability  to  guests  was  considered,  b  againsia 
liberal  construction.    In  SomAccU  v.  SUmiix.  i  H.  ft  N.  347 
<iS56X  the  pbintifi'  was  the  guest  of  the  proprietors  of  a 
lioccl,  and  was  injured  by  the  breaking  of  a  gbss  door,  which 
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was  in  an  unsafe  condition.    The  court  refused  a  rccmxry, 
POLLCXTK,  C.  B.,  upon  the  ground  that  a  social  visitor  must  be 
considered  as  a  member  of  the  £imily  into  which  he  pomes^ 
and  consequently  entitled  to  no  greater  care.    **  Whilst  he  re- 
mains there,**  said  the  Chief  Baron,  **  he  is  in  the  same  poaitioa  | 
as  any  other  member  of  the  establishment  so  &r  as  regards  the  j 
negligence  of  the  master  or  his  servants.*'    And  Baron  Bram*  , 
wvLL,  upon  the  ground  that  he  was  a  licensee  only,  and 
entitled  to  no  special  care,  sa>'ing,  **  If  a  person  ask  a  \isttor 
to  sleep  in  his  house  and  the  former  omitted  to  see  that  the  i 
sheets  were  properly  aired,  whereby  the  visitor  caught  cold,  he 
could  maintain  no  action,  for  there  was  no  act  of  commission, 
but  simply  of  omission.*'    The  extreme  position  of  Baron 
Pollock  has  never  been  accepted  and  cannot  be  maintained: 
Pfffdck  ctt  Tfrts,  *427 ;  Qerk  v.  UtubcU  ph  Torts,  59. 

And  while  the  general  thought  of  Baron  Bramwell  is  less 
open  to  attack,  the  illustration  in  not  good,  for  if  a  person  ask 
another  to  sleep  in  his  bed,  he  is  bound  in  common  prudence 
(which  is  the  test  of  all  these  relative  duties)  to  see  that  the 
bed  b  as  safe  as  such  places  usually  are,  and  a  simple  warning 
of  a  possible  danger  will  not,  it  is  submitted,  be  sufficient. 

This  dcdston  has  been  sufficient,  however,  to  justify  a  number 
of  writers  in  sa>ing,  that  the  test  of  *'  Invitation  "  b  direct  or 
indirect  pecuniary  gain,  and  that  a  guest  in  the  ordinary 
acceptation  of  the  word  is  not  an  invited  person  at  all,  but 
simply  a  licensee. 

Thus  Campbell  (on  Negligence),  says:  "Invitation  is  in- 
ferred where  there  is  a  common  interest  or  mutual  advantage, 
while  a  licensee  is  inferred  where  the  object  b  the  mere  pleasure 
or  benefit  of  the  person  using  it.'*  And  again,  "  Invitation 
therefore,  in  the  technical  sense  of  the  word,  differs  from  invita- 
tion in  the  ordinary  sense-!-impIying  the  relatfon  of  host  and 
guest.  In  the  case  of  host  and  guest  i^  would  be  thought  hard 
that  the  hospitality  of  the  former  should  expose  him  to  the 
responsibilities  implied  by  the  business  relatfon.  The  guest 
must  take  the  premises  as  he  finds  them,  with  any  risk  of  tbdr 
disrepair ;  although  the  host  b  bound  to  warn  hb  guest  of  any 
concealed  danger  upon  the  prembes  known  to  hioaselC'* 
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Mr.  Pollodc  lays  (Torts,  *427):  "A  guest  (that  is  a  visitor 
who  does  not  pay  lor  hb  enteftainmeiit)  has  not  the  benefit  of 
the  legal  doctrine  of  invitation  in  the  sense  now  before  ns. 
He  n  in  point  of  law  nothing  but  a  licensee." 
*  And  Wharton  says  (Negligence,  I  550) :  '*A  man  does  not 
undettake  to  make  his  house  nafe  so  fkr  as  concerns  mere 
visitors.*' 

In  the  late  case  of  Plmmmtr  v.  ZW,  156  Mass.  426,  the 
court  said :  **  It  is  well  settled  that  to  come  under  an  implied 
invitation,  as  dtsbngubhed  from  a  mere  license,  the  visitor 
must  come  for  a  puqpose  connected  with  the  business  in  which 
the  occupant  is  engaged,  or  which  he  permits  to  be  carried  on 
there.  There  must  at  least  be  some  mutuality  of  interest  in 
the  subject  to  which  the  visitor's  business  relates,  although 
the  particular  thing  which  is  the  subject  of  the  visit  may  not 
be  for  the  benefit  of  the  occupant** 

Such  a  doctrine  as  this  has  the  undoubted  efiect  of  sampli. 
fying  the 'question,  and  a  great  many  cases  are  easily  and 
lightly  disposed  of  by  it  In  Btmom  v.  The  B^iummr  Tmt^ 
Hm  C0^  26  Atlantic  Rep.  957  (1893).  the  plaintHT  was  one  of 
a  class  of  boys  who  was  given  permission  by  the  presidem  of 
the  defendant  company  to  visit  their  power  house  and  view  the 
machinery.  While  walking  about  he  fell  into  an  open  pit  of 
hot  water,  which  was  allowed  to  remain  unfenced,  and  was 
seriously  scalded.  A  recovery  was  denied,  upon  the  ground 
that  there  was  no  possible  mutuality  of  mterest  in  the  visit,  aa 
it  was  only  for  the  instruction  of  the  boys,  and  the  simple 
permission  could  not  be  construed  as  an  invitation.*  In  thia 
case  the  mutuality  rule  b  applied  with  great  force  and  the 
fcsuit  b  vciy  satisiactory.  In  the  folk>wing  cases  dedsiona 
wcie  reached  which  are  entirely  conformable  to  the  rule: 

InTkeOU  C9.  v.  Nmrttm,  70  Tex.  400:  S.  C,  yS.  W.  756. 
a  peiaon  was  permitt^  to  enter  the  defendant's  works  to  speak 
to  an  enployi  and  was  injured  while  there. 

In  Wmhmm^s  M.y,  C&  C.  li.  R^  1$  S.  E.t%  Ql^.  Va.^ 
1893,  the  plaindflT  went  on  defendant's  land  to  speak  to  a 
telegtaph  opemtor  empfoyed  there  and  was  injured. 

In  LmtAmi  v.  lmi»,  33  S.  W.  318  (Ky.X  1893  tbe  ] 
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cntcfcd  dcfendaiit  s  preiniKt  to  ocUvcr  a  ntftiage  finoni  an 
cinployc  and  was  injured  while  there. 

In  SUiger  v.  VmH  Setiim,  133  N.  Y.  499,  a  woman  was 
injured  by  the  &U  of  a  stairway  in  an  old  building,  where  she 
had  gone  to  seek  her  children,  who  where  accustomed  to  play 
there. 

In  Utrammre  v.  The  Crwim  P^mt  Irvtt  r#.,  toi  N.  Y. 
391  (1886),  the  plaintiflf  went  to  the  defendant's  mine  to  seek 
employment*  and  was  injured  by  some  of  the  machinery  there 
operated. 

In  WMerw  H^imsttnify.  155  Mass.  301  (1891).  the  plainttff 
went  into  defendant's  house  to  seek  kindling  wood  and  fell 
down  a  flight  of  steps.  See,  also,  C^jyOKr  v.  AVirmi. /?./?.,  59  Pis. 
139  (1868):  IMig»it  V.  B,  &  JI.  R.  R.,  155  Mass.  44  (1891); 
Meters.  SUmmslup  C#..  147  Mass.  67  (1888);  I^arkef  v. 
Pfrttmmi Plib,  ^#.,69  Me.  173;  SmUkmm  v.  MW/yy,  14  Ir.  C. 
L.  460  (1864). 

In  none  of  these  cases  iras  a  recovery  alkmed,  and  in  none 
was  there  such  a  mutuality  of  interest  as  to  bring  them 
within  the  rule.  To  thb  extent  then  the  rule  appears  true. 
But  it  must  also  be  recollected  that  they  are  all  typical  license 
cases,  and  without  a  forced  construction  there  was  no  "induce- 
ment or  allurement*'  held  out  Nor  was  there  any  express 
invitation  to  enter  the  premises  where  the  accident  happened. 
The  nearest  was  a  license  solicited  and  granted.  It  cannot  be 
said,  therefore,  that  the  mutuality  rule  gathers  any  material 
strength  from  them  as  i^nst  the  ordinarily  understood  dis- 
tinction between  license  and  invitation. 

On  the  other  hand  the  rule  includes  all  those  cases  which 
are  universally  admitted  to  fell  within  the  ''invitation  "  class, 
such  as  where  one  who  emers  the  store  of  another  to  buy 
goods  and  is  injured  while  there:  CZs//  v.  Mear^  134  Pa.  203 
(1890);  Gvrdfim  v.  Cmmmumgt,  152  Mass.  $13  (1890);  Fneds. 
Omurwi.  4  Rich.  L.  318  (1851);  and  where  the  defendant's 
excursion  wharf  was  so  defective  that  the  plaintiir,  who  was 
lawfully  thereon,  fell  and  was  injuied:  O'Odttigkim  v.  Bcde^ 
84  CaL  489(1890);  CmmfbtUyi.PitirUmHdSiigwrRgfimmgtidt^ 
62  Me.  553  (1873X 
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In  these  cases,  there  was  a  dear  mutuality  of  interest  or 
direct  or  indirect  expectation  of  pecuniary  profit  resulting 
from  the  visit.  A  storekeeper  is  considered  as  constantly 
holding  out  an  invitation  to  all  persons,  desiring  to  do  busi- 
ness with  him  to  enter  for  that  purpose,  and,  if  this  invitatioB 
is  accepted,  the  responsibilities  of  invitation  attach  to  the 
host:  Ompp  V.  M€€ar^  suprm. 

With  this  understanding  of  the  mutuality  rule,  the  princi- 
pal case  becomes  of  great  interest,  as  the  decision  of  the 
,  court  would  bring  it  within  the  invitation  class,  and,  conse- 
quently, the  interest  of  the  defendant  in  the  visit  of  the  plain- 
tiflr  must  be  found.  But  did  the  college  derive '.any  benefit 
from  the  visit  of  the  plaintiff?  He  came  simply  as  a  visitor 
to  the  meeting  of  the  literary  society,  and  the  only  part  pbyed 
by  the  college,  itsdf  was  in  permitting  the  invitation  to  be 
sent  to  the  pkuntiiTand  allowing  thdr  building  to  be  used  for 
the  meeting.  By  a  forced  construction  of  the  iacts  of  the 
case  it  nught  be  argued  that  the  invitation  was  to  be  considered 
as  an  advertising  scheme,  which,  eventually,  might .  result  in 
some  benefit  to  the  defendants,  and  thus  the  requirements 
of  the  rule  be  satisfied. 

But  such  was  not  the  position  of  the  court,  nor  was  the 
mutuality  rule  mentioned,  but  having  invited  the  plaintiflf  upon 
the  premises,  and,  consequently,  in  any  sense  of  the  word, 
"induced**  or  "allured"  him  to  enter,  they  "owed  him  the 
duty  of  protection  from  dangerous  pit  fells  or  other  obstruc- 
tions while  in  the  building,"  and  this  is  nothing  more  nor  lest 
than  admitting  the  plaintiflf  to  the  class  of  invited  persons 
without  the  existence  of  any  mutuality  of  interest  in  the  visit 

The  case  of  Ikons  v.  The  Central  Ccngrtgaiion  Society^  129 
Mass.  167  (1880),  was  somewhat  similar  and  equally  irreconcil« 
able  with  the  mutuality  rule  as  laid  down  by  the  text  writers 
already  quoted.  The  plaintiflf  was  injured  by  reason  of  the 
dangerous  condition  of  a  way  leading  to  the  defendant's 
church,  where  she  had  gone  upon  an  imfitation  sent  to  another 
congregation  of  which  she  was  a  member.  A  recovery  was 
allowed,  and  no  attempt  was  made  to  discover  any  mutual  or 
pecuniary  interest  in  the  visit    Thecourt  said:  "The  feet  that 
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the  plaantiflf  was  induced  by  the  defendant  to  enter  upon  a 
dangerous  place,  without  warning,  b  the  negligence  which 
entitles  the  plaintiflf  to  recoi-er."*  The  only  possible  ground 
upon  which  a  mutuality  of  interest  could  be  assumed  in  this 
case  would  be,  that  the  church  was  intended  for  just  the 
purpose  for  which  the  pbunttflf  attempted  to  enter  it  But 
wherein  would  the  case  then  differ  from  a  private  drawing 
room  to  which  a  guest  has  been  especially  invited,  or  the 
hotel  where  the  guest  suflered  his  injury  in :  SomikiHe  v. 
StaitieXt  iar/r«. 

These  cases  are  not  only  opposed  to  the  rule  as  laid  down 
in  the  text  books,  but  they  show  a  fetal  weakness  in  it,  as  in  both 
cases  the  rule  would  have  barred  a  recovery,  and  in  both  the 
decision  of  the  court  appears  to  everyone  as  feir  and  necessary 
under  the  circumstances. 

The  solutkin  of  the  difficulty  probably  lies  in  the  dh^tsKMi 
of  the  subject  into  express  and  implied  invitation,  and  limiting 
tie  mutuality  rule  to  the  latter  class  only.  Such  a  destruc* 
tion  is  hinted  at  by  Bigelow  (Torts,  336),  where  he  says :  **  In 
regard  to  this  class,  it  is  to  be  observed  that  if  there  be  n^ 
mctual  itn/iimiiou  to  the  injured  person  to  go  upon  the  prem- 
ises in  question,  in  order  to  recover  damages  for  the  injuries 
sustained,  he  must  have  gone  upon  the  preinises  for  business 
with  the  occupier/*  and  see  the  same  thought,  in  Cooity  •m 
tifrts,  604-7  ;  /VvMMMT  V.  JM,  156  Masa.  426  (1892). 

Likewise,  the  cases  just  noticed  are  in  harmony  with  such 
a  theory,  for  in  both  the  injured  party  was  expressly  invited 
into  danger,  and,  consequently,  within  the  dass  of  express 
invitation  cases.  And  the  reason  of  such  a  solution  of  the 
problem  cannot  but  be  apparent  The  contractual  element, 
which  Wharton  assumes  in  the  duty  owed  by  a  property 
owner  to  one  who  enters  thereon  upon  business,  although  con- 
venient, b  not,  it  b  submitted,  a  proper  basb  for  a  settlement 
of  hb  rights.  Every  one  owes  to  every  one  elae  a  certain 
degree  of  care  with  respect  both  to  hb  own  actions  and  to 
any  property  which  he  may  possess,  and  that  care  b  in  pro- 
portkm  to  the  extent  to  which  such  perMO  has  put  himself 
under  hb  protectkm  of  the  other,  and  in  .proportion  to  the 
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cue  which  it  b  possible  to  exeieific,  consideriiig  the  ctfcum- 
etanoes  oC  the  particular  case.  The  tretpoMer  is  entitled  to 
nothing,  because  he  is  a  trespasser  of  whose  piesence  the 
owner  of  the  premises  is  unaware.  The  licensee  tacitly 
a»ttines  the  risk  of  any  ordinary  danger,  and,  conscquendy» 
besrond  notice  of  hidden  pitlalls  or  traps,  the  owner  b  relieved 
of  responsibility.  But  an  invited  person  is  acting,  as  it  were, 
under  the  direct  command  or  direction  of  his  host,  and 
becnuae  of  this  confidence  leposed  in  the  host  an  action  wiU 
lie  if  injury  follows.  It  is  a  result  springing  duectly  ftom  the 
relation  of  the  parties,  and  this  relation,  it  is  suboitted,  can 
as  well  be  raised  by  an  express  invitation  to  a  sodal  guest  at 
"^  to  a  buaineas  caller.  "The  fiict  that  the  pbintilT  was  induced 
to  enter  into  a  dangerous  pbce  without  warning  is  the  Mgii- 
^encc^  which  entitles  the  phuntUTto  leoover." 

The  position  and  rigfato  of  a  sodal  visitor  without  *'e»- 
press**  invikaljon  is  a  new  and  vciy  fartCKSting  one  lor  a  dia- 
OMsioo  of  which  is  dted  ifmmmr  r.  JM.  1$^  Mm*-  4^ 
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A  Handbook  op  ths  Law  of  Dbfamatiok  and  Vebbal 
IvjURT.  By  F.  T.  Cooper,  M.  A.,  LL.  B.  Advocate. 
Edinburgh:  William  Green  &  Sons.     1894.    Figes,  319. 

This  b  a  Scotch  book  on  slander  and  libel.  The  law  con- 
tained in  it  b  Scotch,  and  almost  all  of  the  citations  are  from 
the  Scotch  reports.  The  merit  of  the  book  b  in  its  arrange- 
ment, and  the  extent  to  which  the  alphabetical  classification  of 
slanderous  and  libellous  wonb  and  phrases  b  carried.  All  of 
the  various  crimes  of  which  a  person  maybe  charged  are 
alphabetically  arranged.  Various  accusations  of  misbehavior 
are  treated  in  the  same  way.  Under  the  letter  "T"  in  one 
group  we  find  the  following.  "Treacherous  fellow,  to  call  a 
man  a :  Grknait  v.  Harvey^  45  Scot.  Jur.  190;'*  "Two  feced 
man,  to  call  a  person  a,  Cunmti^^m  v.  DtmcoM,  16  R.  333.** 

The  Scotch  bw  seems  to  be  painfully  sensitive  of  peisonal 
reputation,  and,  in  vindicating  it,  goes  to  lengths  which  cannot 
be  justified,  and  which  certainly  are  not  paralleled  in  America 
and  England.  Thus  it  b  debmatory  to  say  that  a  man  b  a 
"bad  lot,"  "contemptible.'*  "dbgraccAil,"  "infidel,"  "ignorant 
of  religion,** "  insolent  dogmatist.*'  "irrdigious."  "a  Judas.** 
"Satanic  agent,*'  '*  scoAer  at  religion,"  " serpent."  You  cannot 
say  that  your  enemy  b  a  "scamp,**  or  a  "scoundrd,"  or  that 
be  has  "skedaddled  ;**  but  you  may  find  some  rdief  in  calling 
Um  a  "poppy,**  for  that  b  permitted  without  dam^es. 

Public  men  are  protected  to  an  unusual  extent  While 
sarcasm  and  ridicule  may  be  used  in  a  mild  way,  a  continued 
use  of  these  weapons  in  controversy  b  actionable.  In  one 
case  a  pariiamentaiy  candidate  was  allowed  an  issue  against 
the  proprietor  of  a  newqaper,  who  likened  him  to  a  "viper" 
and  a  "snake  in  the  grass  ;**  and  another  newspaper  was 
punbbed  for  saying  of  certain  public  men  that  they  "were 
sturdy,  bold  and  unblushing  rcpudiators,*'  that  "they  acted 
like  thimble-riggers— heads  I  win;  taib  you  lose."  When 
cootTMled  with  the  amenities  of  our  press  in  the  treatment  of 
political  opponents,  these  expressions  seem  mild,  and  the 
aetcrity  with  which  they  were  punbbed  suggests  that  Sootch 

«>5 


206  BOOK  RBV1KW8. 

edtton  have  not  much  chance  to  cultivate  any  extenshre 
vituperative  vocabulary. 

Although  Mr.  Cooper's  book  may  not  be.a  necessity  to  the 
American  practitioner,  to  the  student  of  5Kotch  life  and 
character  and  to  the  student  of  law  in  the  broad  sense,  it  is  a 
mine  of  curious  and  interesting  information.    A.  B.  Wbimer. 


The    Law   of   Voluiitavy   Socibtiks,    Mutual    Bbnbfit 

IlCSURANCB   AND    AOCIDRKT    IhsURANCB.      By    WlLUAM    C 

NiBLACK.    Chicago:    Callaghan  &  Co.    Second  Edition. 

1894. 

This  edition  is,  in  many  respects,  a  great  improvement  on 
the  first,  which,  as  the  author  himself  confesses  in  the  preface 
to  this,  was  necessarily  imperfect,  on  account  of  its  hurried 
preparation.  The  main  outlines,  however,  have  been  followed ; 
but  they  have*  been  very  much  enlarged  in  detail,  as  well  as 
enriched  b>*  the  addition  of  the  numerous  cases  decided  since 
tlie  first  edition.  These  have  been  so  abundant,  as  of  them- 
selves to  authorise  the  publication  of  a  new  edition,  eveii  if  the 
ift'ork  had  not  stood  in  need  of  improvement. 

The  most  valuable  feature  of  the  book  is  its  full  treatment 
of  the  principles  of  law  governing  uriincorporated  associations 
—a  subject  generally  either  disregarded,  pushed  out  of  sight 
in  a  comer  of  Insurance,  or  grudgingly  given  standing-room 
under  Corporations,  where  it  does  not  belong.  Yet  the  growth 
of  such  societies  has  been  so  rapid,  and  some  of  them  have 
attained  such  numerical,  social,  and  even  political  strength, 
that  they  deserve  a  separate  department  of  legal  literature. 
But  so  long  as  this  is  denied  them,  (Stevick  on  Unincor* 
porated  Assoda^ons,  a  mere  essay,  being  the  only  independent 
work  thereon  that  has  come  to  the  writer's  notice,)  they  can 
nowhere  be  treated  of  so  well  as  in  a  work  on  this  subject 
Realizing  that  feet,  the  author  has  stated  the  general  princqdes 
governing  tbdr  formation  and  management,  though,  in  many, 
respects,  these  are  but  the  merest  incidents  of  the  suliject  of 
tnsuiance. 

The  author's  statements  of  the  law  are  dcu',  precise  and 
positive,— a  most  eacodlent  feature  in  a.text-book,  the  proper 
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provinoe  oC  which  b  to  state  what  the  bw  is,  not  what  it 
ought  to  be,  which  bekyigs  to  the  essayist,  nor  why  it  is  as  it 
is,  which  belongs  to  the  elementary  writer.    His  judgment, 
also,  on  disputed  points,  is  remarkably  sound ;  and  his  rcver* 
cnoe  lor  Mier  gNetm,  which  are  generally  sops  to  Cerberus, 
less  than  little.     In  a  few  words,  he  dissipates  the  cloud  of 
uncertainty    cast   around    the    question    of    the    binding 
cAect  of  the  by-laws  of  an  unincorporated  association  b>'  the 
dieim  that  tfie  courts  will  not  interfere  with  thdr  execution, 
muitss  duy  art   mmit^atfy  kank   mm!  nmomMcwmMe;  and 
declares,  with  convincing  energy,  that  **  while  a  society  remains 
nnincorporated  it  may  make  reguhtions,  ad  iHiium^  lor  the 
discipline  of  its  members,  including,  of  course,  expulskm,  so 
long  as  they  are  not  in  conflict  with  the  law.     But  the  moment 
It  obtains  a  charter  it  parts  with  the  powers  it  before  pos- 
sessed, and  comes  under  the  law  which  governs  corporate 
bodies.*'    This,  of  course,  does  not  apply  to  an  ill^al  or 
wanton  abuse  of  the  by-law!t. 

Especially  valuable  portions  of  the  work  are,  the  chapter  on 
<*  Suits  against  Unincorporated  Societies,"  which  contains  the 
most  complete  and  able  discussion  of  that  subject  known  to 
the  writer,  if  not  the  only  one  of  any  substantial  value;  and  tiiat 
on  the  "Constructkm  of  the  Designation  of  the  Bcneliciar>V* 
which  is  one  of  the  most  important  questions  in  benelit  insur- 
ance, and  one  of  the  most  disturtied  by  conflicting  decisions. 
The  author^s  treatment  of  this  latter  is  very  lull  and  satislac- 
tory ;  but  it  may  be  permitted  to  note  that  he  has  omitted  to 
include  the  question,  whether  or  not  illegitimates,  when  not 
esqiressly  named,  may  take  as  "  children  "  or  **  rebulvcs.*'  It 
has  been  dedded  that  they  may  take  as  "chiMrcn.**  under  a 
wiU,  in  a  proper  case:  ^^  v.  Omk,  6  U  R.  H.  L.  265 ; 
^MM,  Dmim  v.  DtHm,  7  U  R.  H.  L.  568 ;  but  not  as  "'reU- 
tivcs:"  im  tr  SmdUds  Tmm,  14  W.  R.  603;  unless  under 
special  dfcumstanocs.  as  m  the  recent  case  ^  inrt  Dtmkm^ 
[iSSH]  3  Ch.  S^s*  By  anakigy,  they  shouki  take  as  bene- 
ficiaries or  not,  under  similar  drcumstances.  **  ^  *~~ 
that  an  adopted  child  will, 
.takeasa^child." 
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There  has  been  added  to  the  work  a  discussion  of  the  sub- 
ject of  ''Accident  Insurance,"  which  the  author  earnestly 
hopes  "may  not  be  found  to  be  without  value."  He  may 
console  himself  on  thb  score.  Though  forieC  the  chapters  on 
this  subject  contain  an  admirable  compendium  of  the  law 
thereon,  which  lack  of  space  forbids  longer  comment  upon. 
It  may  not  be  altogether  idle,  however,  to  refer  to  the  interest- 
ing discussion  on  the  subject  of  "Voluntary  Exposure  to 
Danger;"  and  to  that  on  the  subject  of  total  disability, 
where  will  be  found  the  sound  decision  of  the  Supreme  Court 
of  Pennsylvania,  that  when  a  man,  blind  in  one  eye,  before 
taking  out  a  policy,  loses  the  sight  of  the  other,  it  is  "  a  loss 
of  the  sight  of  both  eyes,"  within  the  meaning  of  the  poltc}- : 
HMmpkrtys  v.  Aun,^  139  F^.  364.  The  rule,  as  is  correctly 
stated  by  Mr.  Niblack,  is,  that  such  policies  are  to  be  liberally 
construed,  a  rule  that  should  be  commended  to  the  notice  of 
the  New  York  court,  which  recently  deckled  that  the  loss  of 
all  the  fingers  and  part  of  the  palm,  leaving  only  the  second 
joint  of  the  thumb,  was  not  a  loss  of  "  one  entire  hand," 
H-ithin  the  meaning  of  the  policy :  Smtk  v.  Trm/tUers*  Ins. 
Co.  cf  Hartfcrd,  30  N.  Y.  Suppl.  88 1.  The  Supreme  Court 
of  Wisconsin,  however,  has  since  held  that  such  a  question 
is  for  the  jury  alone :  Lord  v.  Ameriemm  Mui,  Ace.  Aum^  61 
N.  W.  Rep.  293. 

The  whole  book  bears  evidence  of  very  careful  preparatfon; 
and  while,  on  account  of  its  restricted  scope,  it  cannot  fiurly 
be  compared  with  more  comprehensK'e  and  esctensive  works, 
it  may  be  safely  affirmed  to  be,  within  its  own  sphere,  the 
equal  of  any,9nd,  in  some  respects,  as  has  been  said,  superior 
to  all.  •  Ardemus  Stewakt. 


Rules  of  Evidence,  as  Prescribed  bv  the  Commom  Law, 
POR  THE  Trial  op  Actioks  asi d  Proceedings.  By  George 
W.  Bradner.    Chicago:  Callaghan  &  Co.     1895. 

Recent  works  on  Evidence  have  been  more  distinguished 
b>'  their  bulk  than  by  any  other  feature.  They'  have  endeav- 
ored to  preient  the  subject  in  all  its  relations,  forgetting  that 
it  is  so  intimately  connected  with  pleading  that  it  requires  very 
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caitful  attention  to  kcq>  the  two  separate.  This  is  especially 
true  of  the  bulky  volumes  of  Rice  on  Evidence*  which  really 
amount  to  but  little  more  than  a  digest  of  reported  cases. 
The  older  works  on  the  subject,  such  as  Greenleaf,  have 
been  so  patched  by  the  necessary  addition  of  new  matter, 
often  contradictor>'  of  the  original  text,  as  to  be  ill-adapted  to 
present  needs  and  conditions ;  other  works,  such  as  Stephen, 
have  been  little  more  than  a  bald  sUtement  of  rules  and  prin« 
dpies.  with  too  few  citations  to  make  it  possible  to  satisfac- 
torily substantiate  therefrom  the  doctrines  of  the  text ;  and 
yet  others,  such  as  Wood,  have  aimed  chiefly  at  furnishing  a 
practical  statement  of  the  rules  that  govern  the  admissibility  of 
evidence  in  a  form  ready  for  easy  use.  There  is.  therefore,  still 
room  for  a  work  such  as  this,  which,  while  striving  to  present 
its  matter  in  a  convenient  form,  also  aims  at  giving,  as  fiur  as 
b  possible,  a  logical  statement  of  the  rules  of  evidence,  and 
their  underlying  principles.  It  therefore  occupies,  as  the 
author  states  m  his  preface,  a  position  intermediate  between 
Greenleaf,  Taylor,  and  the  others  of  that  ilk,  on  the  one 
hand,  and  Wood.  Stephen,  and  their  congeners,  on  the  other. 

This  makes  it  of  especial  value,  for  in  .its  pages  one  may 
find  not  only  the  necessary  rules  that  govern  the  admissibility 
of  evidence,  but  also  very  many  of  the  instances  in  which 
those  rules  have  been  applied  to  special  circumstances.  All 
obsolete  law  has,  however,  been  carefully  eliminated,  for  it  was 
no  part  of  the  author's  purpose  to  give  a  history  of  the 
devdopment  of  the  law  of  evidence.  In  fiict,  the  citations  are 
almost  entirely  confined  to  the  latest  decided  cases,  especially 
on  controverted  points. 

In  regard  to  questions  still  unsettled,  the  author  has  not 
permitted  himself  the  amusement  of  airing  his  knowledge  in 
critical  dissertations.  He  states  the  rule,  as  be  conceives  it, 
dtes  his  authorities,  and  leaves  the  reader  to  veri^'  his  con- 
clusions, if  he  chooses,  a  method  that  not  only  saves  space, 
but  pays  a  delicate  compliment  to  the  sagacity  of  his  audience. 

One  point  that  strikes  the  attentfon  is,  the  aknost  entire 
absence  of  the  discussion  with  regard  to  the  disqualification 
«f  a  witness  by  interest,  which  occupies  so  large  a  portion  of 
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Other  works.  This  ts  a  notable  improvefncnt.  Interest,  as  a: 
disqualtfication.  has  been  almost  wholly  wiped  out  in  tbi& 
country,  save  in  the  case  of  suits  in  which  the  estate  of  a 
deceased  person  i.«  interested,  and  a  discussion  of  it  is  therefore 
a  useless  encumbrance.  The  exception  noted  is,  of  course* 
fully  treated. 

The  undcrlyin^r  principle  of  the  law  of  ei-idence  is,  as  Mr. 
Braonem  justly  sutes.  the  relevancy  of  the  evidence  oflered. 
On  this  its  admis!iibility  depends.  The  proposition  is  so  simple* 
and  so  self-evident,  that  it  is  a  wonder  that  greater  stress  has 
not  been  previously  laid  upon  it.  And  yet,  as  we  all  know,. 
Greenlcaf  fails  tu  state  that  doctrine  clearly,  although  he 
demonntrates  it  plainly  enough  in  his  discussion ;  and  others 
have  been  equally  remiss.  But  there  are  some  branches  of 
evidence,  which,  though,  strialy  speaking,  they  do  not  belong 
to  evidence  at  all.  are  yet  so  inseparably  connected  with  it  as 
to  form  a  necessary  part  of  any  work  on  that  subject,  in  spite 
of  the  (act  that  relevancy  cannot  be  properly  predicated  of 
them.  Such  is  the  subject  of  judicial  notice;  which  accofd>- 
ingly  is  given  place  in  this  book,  and  receives  a  full  discussion. 

One  of  the  best  features  of  this  work  is  its  completeness  in 
matters  of  detail ;  which,  from  its  siae  and  scope,  one  would 
hardly  have  expected.  But  some  minor  matters  are  mentioned, 
that  arc  omitted  in  more  pretentious  volumes.  Such  are  the 
statements  tliat  the  courts  will  take  judicial  notice  of  the 
enumeration  of  the  inhabitants  of  a  state,  (though  there  is  no 
mention  of  the  fact  that  the  Court  of  New  York,  in  the  notorious 
apportionment  case,  declined  to  accept  that  doctrine ;)  that  an 
attorney  is  compellable  to  disclose  the  name  of  the  penon  who 
has  retained  him ;  and  that  an  attorney  can  be  compelled  to 
disclose  communications  made  to  him  by  a  client,  oooveying 
infonnatk>n  of  an  intent  to  commit  fimud  or  crime. 

On  the  whole  the  book  is  a  valuable  one.  not  only  fifocn  the 
hA  that  it  is  new,  and  conUins  the  btest  cases,  but  that  it 
presents  the  Uutf  in  a  compact  form,  and  one  cminenlly  ooo- 
venient  for  ready  reference.  Q, 


BOOK  REVIBWS.  31    A* 

The  Statutb  Railxoad  Laws  op  New  York,  conutntng  th^ 
General  Railroad  Law,  the  General  Corporation  Law,  tk^ 
Stock  Corporation  I^w.  the  Statutory  Construction  Laiir^» 
the  Rapid  Transit  Act,  the  Coodemnatioa  Law,  ftc,  witli 
Mamerous  Citations,  &c    By  Gborge  A.  Bexham.  of  tb^ 
Troy  Bar.    Albany,  N.  Y. :  W.  C.  Utde  ft  Co.     1894- 
One  of  the  most  striking  evidences  of  the  growth  and 
development  of  our  country  is  the  number  of  books  that  has 
ippeared  of  recent  years,  dealing  with  the  laws  peculiar  to 
the  larger  and  wealthier  states.    In  the  early  years  of  the 
century,  and,  indeed;  until  a  quite  recent  date,  such  worka 
would  have  gone  begging  for  a  publisher,  for  they  could  only 
have  commanded  a  very  limited  cUniiiU.    But  now  they  are 
a  necessity,  since  development  along  diflerent  and  sometimes 
contradictory  lines  has  rendered  the  hw  of  one  state  often 
iriiolly  inapplicable  to  another;  and  the  accumulated  mass 
tenders  a  general  work  too  bulky  for  handy  rcfeience. 

In  this  volume,  however,  the  author  has  not  wholly  con- 
lined  himself  to  the  law  of  his  own  state ;  he  has  also  in- 
cluded the  Interstate  Commerce  Act,  and  has  referred  to 
numerous  decisions  from  other  states,  as  well  as  from  Eng- 
hnd,  tending  to  explain  the  construction  of  the  New  York 
*  Statutes.  This,  of  course,  lei\ds  much  additional  value  to  the 
book,  and  redeems  it  from  the  accusation  of  mere  proi-indal- 
ism,  which  might  he  successfully  urged  against  some  works 
of  a  similar  scope,  notably  one  published  some  years  ago, 
that  professed  to  treat  of  the  subject  of  mandamus  under  the 
hws  of  the  same  state. 

In  scope  and  execution  this  book  proves  an  excellent 
devdopment  of  its  author's  kica,  and  compares  very  favorably 
with  other  works  on  the  same  lines,  such  as  Weimer  on  Rail- 
roads, to  quote  the  most  recent  example.  Of  course,  its  use- 
fofaiess  is  limited'  by  its  scope  to  the  state  with  whose  laws  it 
deals;  bat  to  the  hwyers  of  that  state  it  is  indispensable. 
R.  D.  S. 

Tmb  PkOBRAL  Imooms  Tax  ExPLAiNio.    By  John  M.  Gould 
AXD  GaoBGB  L.  TixxBR,  AuthoTs  of  "Notes  on  the  Untied 
Slates  Statutes.**    Boston :  Little,  Brown  &  Co.     1894. 
Whatever  may  be  the  outcome  of  the  present  contest  bcfefw 


3\2  HOOK   REVIEWS. 

the  Supreme  Court  ovtr  the  constitutionality  of  the  new 
Income  Tax.  this  tittle  bonk  wiW  be  widely  read.  It  is  simply 
a  clear  and  cond^^  account  of  the  construction  put  b>-  the 
courts  and  b>-  the  Department  of  Internal  Revenue  upon  the 
various  clauses  of  the  former  Acts  of  this  character,  and  a  well 
drawn  comparison  between  the  provisions  of  the  earlier  laws 
and  those  of  the  Act  of  1894.  which,  if  it  withstands  the 
piesent  assault  upon  its  general  constitutionaltt>\  will  doubtless 
prove  a  fruitful  field  for  future  contests  in  which  the  interpre- 
tation of  its  separate  clauses  will  figure. 

The  book  is  thoroughly  well  arranged  in  the  form  of  an 
annotation,  the  dedsioas  upon  each  point  of  the  previous  Acts 
being  grouped  under  a  brief  statement  of  the  point  itself.  The 
authors  have  H-isely  abstamed  from  entering  upon  any  discus- 
sion of  the  wisdom  or  folly,  constitutionality  or  unconstitu- 
tionality of  the  hw.  They  have  merely  offisred,  in  a  practical 
and  convenient  form,  the  data  which  every  lawyer,  in  whoae 
hands  is  placed  a  case,  under  this  law,  will  refer  ta  The 
exhaustive  index  adds  materially  to  the  value  of  the  book. 

LiCEXsE  Laws.  All  License  Laws  Restrictixg  Inter- 
state Commerce  are  UxcoNSTiTirnoNAL.  Chicago:  J. 
A.  Shepard,  Publisher. 

The  defendant  in  the  case  of  City  €f  TltusvitU^  PemmsyhMmia, 
v.y.  H\  Bremmmm,  153  U.  S.  193.  was  an  employe  of  the  pub- 
lisher of  this  little  pamphlet,  which  contains*  a  history  of  the 
case,  and  a  copy  of  the  dedsion  of  the  court  of  last  resort. 
Accompanying  it  is  a  leaflet  in  which 'are  set  forth  what  the 
author  considers  the  steps  advisable  to  be  taken  by  "drum- 
mers *'  for  thdr  protection  in  case  they  are  arrested  for  selling 
without  a  license  when  engaged  in  interstate  commerce. 


The  Collector  Publisher  Company  (Detroit)  has  issued  two 
more  of  the  excellent  quixzers,  or  series  of  questions  and 
answers,  for  students  preparing  for  examiiution  for  admission 
to  the  bar,  etc.,  No.  1 2,  on  Agency,  and  No.  1 3,  on  Partner- 
ship. Mr.  Wm.  C.  Spragub  b  the  author  and  compiler  of 
thete  little  books,  and  much  credit  is  due  his  thoroughness  in 
covering  the  ground  of  his  subjects,  and  the  order  in  which  he 
has  arranged  the  questions  and  answers.  Quizzers  on  Black- 
stone,  00  Domestic  Relations,  Criminal  Law,  Torts,  Real 
Property,  Constitutional  Law,  Contracts,  and  on  Negotiable 
Instruments,  have  already  made  thdr  appearance,  and  others 
are  to  follow. 


THE 
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Masked  bv  Dbcisioks  selbcteo  prom  trb  AmrAMCB 
Reforts  vok  March. 


The  Suprcfnc  Court  of  Oklahoma,  in  Brown  v.  WoodM^  59 

^^.  Rq>.  473,  has  btely  held,  that  an  attomey-at-law,  v^ 

has  been  suspended  from  the  practice  of  law  in 

the  district  court  of  a  county  in  which  he  has 

been  elected  county  attorney,  »  not  eligible  to 

^nter  upon  the  performance  of  the  duties  of  that  office,  so 

long  as  the  order  of  suspension  remains  in  Aill  feice,  and  not 

veveffsecL 

A  passenger  who  leaves  a  street  car  in  obedienoe  to  an  order 

<tf  a  policeman  called  by  the  conductor  to  remove  him,  is  not 

restricted  to  damages  fmr  the  trouble  in  being  put 

off  the  car,  and  the  additional  expense  necessary 

to  complete  hb  journey:   Lurd  v.  Pkukmrgk 

"'    ■  '      TrmcAm  €0^  (Supreme  Court  of  FenasyliraBia,) 

31  AtLRcpu  51. 

aij 
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A  certiorari  will  not  lie  to  review  the  action  of  a  nagistFafee 
Cwutwi,     ^  issuing  what  is  commonly  known  as  a  **  seaurch 
sww^     warrant:*'  SMte  v.  Sprmgtr^  (Supreme  Court  of 
"""^     New  Jersey,)  31  AtL  Rc|i.  215. 


The  Supreme  G>urt  of  Caliibmia  has  recently  decided,  that, 
since  the  jurisdiction  of  a  state  over  crimes  committed  within 
cm^  its  territory  »  general,  and  that  of  the  United 
^}f^,  Sutes  is  exceptional*  depending  upon  the  fiict 
that  it  has  purchased  bind,  with  the  consent  of 
the  state  legislature,  for  forts,  arsenals,  and  other 
buildings,  it  is  not  necessary,  in  an  indictment  in  the  state 
courts,  to  negative  the  jurisdiction  of  the  federal  courts :  Aw. 
V.  CMnSf  39  htt.  Rep.  16. 


In  view  of  the  free  and  easy  way  in  which  some  courts  are 

in  the  habit  of  pla>'ing  with  the  constitutionality  of  statute,  it 

may  be  well  to  quote  and  commend  the  language 

uir.        of  the  Supreme  Court  of  Michigan,  apropos  of 

TMtPrtartphi  jIjj^  tubjcct,    in  a    recent   case:   "The    power 

'  of  declaring  laws  unconstitutional  should  be  exercised  with 

extreme  caiition,  and  never  where  serious  doubt  exists  as  to 

the  conflict     In  case  of  doubt,  every  possiUe  presumption, 

not  clearly  inconsistent  with  the  language  and  the  subject* 

matter,  is  to  be  made  in  fevor  of  the  constttutionaltty  of  the 

act :  '*  Rtmse  v.  A^Ji^wa,  62  N.  W.  Rep.  359. 

A  constitutional  amendment  does  not  take  eflcct  before  the 

AamiMgHi  f  f  wtwii— .   canvass  of  the  vote  by  which  it  is 

TtaMiTafctatMci       adopted:  Gty ^ Dmlmiky.DmbiaiSi. 

Ry.  Co^  (Supreme  Court  of  Minnesota,)  62  N.  W.  Rep.  267. 

The  Supreme  Court  of  Illinois  has  held,  in  Fmrd  v.  Chk^ig^ 

Mdk  Shipfen'  Aum.^  39  N.  E.  Rep.  651,  that  when  an  act 

declares  certain  combinations  to  control  prices 

illegal,   and  provides  that  a   purchaser  of  any 

articles  from  any  individual  or  corporation  doing  business  in 

violation  of  the  act,  shall  not  be  liable  for  the  price  of  that 

article,  and  may  plead  the  act  as  a  defense  to  a  suit  for  the 

price,  the  latter  proviskxi  is  not  unconstitutional,  as  impairing 
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the  obligation  oT  contracts,  even  when  the  contracts  in  question 
were  made  Ixfbre  the  passage  of  the  act,  if  the  articles 
were  supplied  to  the  purchaser  after  its  passage. 

The  Court  of  Appeals  of  New  York  has  recently  decided, 
hi  spite  of  the  dissent  of  Judges  Peckhah,  O'Bkiex  and  Bakt- 
LETT,  that,  though  the  legislature  cannot,  undcl-  the 
guise  of  the  police  powxr,  enact  measures  which 
restrain  the  dtisen  in  the  free  pursuit  of  a  lawful  occupation, 
yet  an  act,  which  forbids  any  person  to  exercise  the  calling  of 
a  master  plumber  without  passing  an  examination  before  a 
board  thereby  created,  is  a  valid  exereisc  of  the  police  power, 
since  the  work  of  plumbing  b  essential  to  the  comfort  and 
health  of  the  inhabitants  of  dties;  and  that  the  act  is  not 
void  (1)  as  restraining  indiWduab  from  m*orking  as  plumbers, 
since  it  applies  only  to  master  or  employing  plumbers ;  (3) 
Nor  as  creating  a  monopoly,  though  the  act  applies  only  to 
master  or  employing  plumbers,  ami  requires  two  of  the  five 
members  of  the  board  to  be  employing  plumbers ;  (3)  Nor 
because  the  board  acts  unfiurly  or  oppresai\'ely  in  the  exam- 
ination of  applicants,  since  it  pro\*idcs  for  the  ap|iointment  of 
an  impartial  board :  /)v.  ex  rd,  Nechatftms  v.  WM^dem  cf  City 
AifOTv,  J9  N.  E.  Rep.  686 ;  affirming  30  N.  Y.  Suppl.  1095. 

Judge  Pbckkax,  in  his  disxnting  opinion,  very  clearly 
proves  the  utter  atisurdtt>'  of  the  attempt  of  the  majority  to 
rest  the  validity  of  this  law  upon  the  (ancied  security  that  it 
aflbrds  the  public  against  unsanitar)*  plumbing,  by  pointing  out 
the  simple  fiict  that  it  neither  provkies  for  an  examinatfon  of 
the  journeymen  plumbers,  who  do  the  real  work,  nor  requires 
any  careful  supervision  of  that  work  by  the  master  plumber 
who  employs  them;  and  also  indicates  this  very  seriouic 
defect,  that  the  act  leaves  the  requirements  of  the  examination 
wholly  to  the  discretkm  of  the  examining  board,  who  may 
make  that  examination  cither  so  easy  as  to  defeat  any  ponsiblc 
bcnciit  that  may  resuk,  or  so  difficult  as  to  shut  out  alt  appli- 
cants, and  so  secure  to  the  master  plumbers  already  Uccnycd 
a  practical  mooopoiy  of  the  business.  This  decision  is  a 
flagrant  example  of  the  abuse  of  the  police  power ;  and  one 
that  should  have  called  forth  a  reproof  rather  than  a  com- 
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inciidation  from  the  court  If  the  preient  drift  of  judicial 
opinioa  on  the  extent  of  the  police  power  continues,  we  may 
expect  to  have,  in  a  few  yean,  examinations  for  garbage  col* 
lectors  and  for  street  cleanem,  in  order  to  provide  for  the 
proper  protection  of  the  public  health  ;  it  being  well  known 
that  negligence  in  these  matters  is  the  cause  of  a  great  deal 
of  disease. 

The  Supreme  Court  of  the  same  state  has  recently  hdd, 
that  an  act  providing  tliat  no  person  not  vaccinated  shall  be 
ciwpuinu  admitted  to  any  of  the  public  schools  of  the 
vwdMiiM  sute  is  constitutional :  In  re  1V(g/tert,  33  N.  Y. 
Suppl.  333. 

In  Penn^lvania,  it  has  been  held  that  the  school  board  of  a 
city  has  the  right,  b>'  virtue  of  its  discretionary  powers,  to 
exclude  a  pupil  who  will  not  submit  to  be  vaccinated  during 
a  small-pox  scare :  DnjffStM  v.  ScA^af  Dtsinci  pf  WiUiamsport^ 
39  Atl.  Rep.  743. 

An  agreement  by  propert>-  owners  and  persons  engaged  in 
business  in  the  immediate  neighborhood  of  a  post  oflfioe,  to 

Ctaifart.  P^y  ^^  owners  of  the  building  in  which  it  is 
PiMic  JH^t  located  a  spedfied  sum  monthly  for  a  certain 
time,  in  case  the  building  is  rented  to  the  government  lor  a 
nominal  sum,  in  order  to  retain  the  post  office  in  that  locality, 
is  founded  on  sufficient  coa«ideration.  and  is  not  void,  as 
against  public  policy :  FcarHlev  v.  Di  Maimnttc^  (Court  of 
Appeals  of  Colorado.)  39  Pac.  Rep.  73. 

The  Supreme  Court  of  the  United  Sutes  has  just  decided 
one  of  the  most  vexed  questions  of  criminal  law,— that  of 

the  power  of  the  jury  to  judge  of  the  Uw  of  the 

p«MiiM»«i'  case,  as  well. as  the  fiscts.  It  held,  in  accord  with 
CMrtMSJanr  ^1^  better  reasoning,  that  the  court,  in  criminal  as 
well  as  in  civil  cases,  is  alone  empowered  to  determine  the  law; 
and  that  therefore  it  may  refuse  to  charge  on  degrees  of  hooit-. 
cide  of  which  there  is  no  evidence,  and  may  state  that,  under 
the  evidence,  there  must  cither  be  an  acquittal,  or  a  conviction 
of  murder:   Spmf  y.  UmUtd  Staitt,  15  Sup.  Ct  Rep.  373. 
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But  whQc  the  general  proposition  is  unquestionably  sound, 
P^i  the  palttator  of  crime,  the  application  of  it  to  this  par- 
ticular case  may  well  be  questioned.    The  ruling  of  the  lower 
^  court  comes  perilously  near  to  a  ruUng  on  the  effect  of  the 
evidence;  and  there  would  therefore  seem  to  be  much  reason 
for  the  dbsent  of  Justices  Gray  and  Shiras.    The  dissenting 
opinion  of  the  former  is  a  very  full  and  profound  exposition 
of  the  history  of  the  controversy  on  this  point,  and  the  reasons 
for  the  opinion  contrary  to  that  of  the  majority  of  the  court ; 
and  is  well  worth  careful  study,  even  if  it  (ails  to  convince.  . 
In  the  opinion  of  the  Supreme  Court  of  South  Carolina,  a 
prosecuting  officer  may,  on  hb  own  motion,  present  a  bill  to 
■■iiiMniii    ****  grand  jun',  without  presenting  an  affidavit 
T?*"l      charging  the  offence,  if  he  deems  it  necessar>*  for 
the  public  good ;  and  his  action  in  doing  so  will  be 
<fisturbed  only  in  ta»t  of  abuse  of  discretion :  Siat€  v.  Bmtmmm^ 
JO  S.  E.  Rep.  1010. 

When  a  prisoner,  after  pleading  guilty,  in  allowed  to  go  out 

of  custody  without  bail,  the  court  has  no  further  jurisdiction 

Riitaiiiii      ^'^'^  ^^^*  ^"^  cannot,  at  a  subsequent  term,  order 

M""***^      his  rearrest,  and  pronounce  sentence  upon  him : 

Bi9.  V.  AUtm^  (Supreme  Court  of  Illinois.)  39  N.  E.  Rep.  56S. 


In  an  action  for  the  death  of  the  platntiff^s  son,  on  the 
ground  that  the  plaintiff*  has  been  deprived  of  his  son's  support, 
the  **  Insurance  Experience  Life  Tables*'  are  admis- 
sible to  show  the  probable  duration  of  the  plain- 

T«M«~  tiflTs  life,  though  he  is  in  poor  health;  the  latter 
dfcumstance  only  affects  the  weight  to  be  given  them: 
Gmhestam,  H.  &  S.  A.  i?/.  C0.  v.  Uonard,  29  S.  W.  Rep.  955. 

There  v^  an  article  on  the  admissibility  of  life  and  mortality 
tables  in  evidence,  in  36  Cent.  L.  J.  75,  which  contains  most  of 
the  important  cases  decided  up  to  that  time ;  but  it  may  not 
be  anuM  to  dte  the  more  recent  decisions  on  this  pofait 

Any  standard  life,  tables,  properly  identified,  are  admissible; 
in  case  of  death  or  permanent  injury,  to  show  the  probable 
dumtioa  of  life  of  the  deceased  or  iiqured  perM» :  Rkkmomd 
&  Dmmfite  R.  R.  v.  Gtuiur,  91  Ga.  37;  S.  C,  Ii5  S.  E.  Rep. 
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no;  r./*.,  theCarlblctablei;  LomsviOi.  X,O,6rC./fy,C0,yt. 
A/aUr,  (Ind.)  37  N.  E.  Rep.  343 ;  the  Americaii  Mortality 
tibles;  RMtmmd  &  D^mntit  R.  R,  \\  HissoHg^  97  Ala.  1S7; 
S.  C,  13  So.  Rep.  309:  UmsvitU  &  N.  R.  C;  v.  HmH^ 
(AU.)  13  So.  Rep.  130;  Grttr  v.  Lomsville  6r  N,  R.  O^ 
(Ky.)  31  S.  W.  Rep.  649 ;  or  any  life  Ublet  shown  to  be  used 
by  all  life  insurance  companies  as  a  basb  for  life  insurance ; 
Gmi/  C.  &  5.  /^  i?/.  Ca,  v.  Smi/A.  (Tex.)  26  S.  W.  Rep.  644. 
They  are  admissible,  even  though  the  ptaintiflTis  engaged  in  a 
more  haiardous  occupation  tham  that  with  reference  to  which 
they  were  made  up :  Birmi^gkmm  Mlnfrmi  R,  R,  C0.  v.  WUmer^ 
97  Ala.  165  ;  S.  C.  1 1  So.  Rep.  886. 

They  are  not  conclusive  in  any  case,  but  are  merely  evidence 
to  go  to  the  jury,  and  to  be  weighed  as  any  other  matter  of 
evidence:  Marj  Let  Coai&  Rjt.C^.wChuMiss^^^ AXk,l7\\ 
S.  C,  1 1  So.  Rep.  897 ;  City  cf  FrUnd  v.  Ingtruli^  (Neb^) 
$8  X.  W.  Rep.  28 1 :  and  therefore  cannot  alone  form  a  rule  as 
to  the  probable  duration  of  life ;  Mormom  v.  McAtee,  23  Oreg. 
530;  S.  C,  32  F^c.  Rep.  400.  Before  they  can  be  admitted, 
a  foundation  must  be  laid  by  proving  the  age  of  the  peraoo 
concerned,  or  by  introducing  evidence  from  which  his  age  can 
be  inferred  or  approximately  arrived  at  by  the  jury :  AdrntUk 
CotuoHdaUd Si.  i?/.  C0.  v.  Bctmehamp,  (Gau.)  19S.  E.  Rep.  24. 

It  has  been  held  that  the  courts  will  Uke  judicial  notice  of 
standard  tables,  such  as  the  American  Mortality  tables:  Lmtb^ 
vUt€&N4ukviUt  R.  R.  v.  MkkfnJM,  97  Ala.  261 ;  S.  C,  la 
Sa  Rep.  714;  which  would  of  course  dispense  with  the 
neccssi^  of  authenticating  them. 


Vice-Chancellor  Pitney,  of  the  Owft  of  Chancery  qf  New 
Jersey,  hat  recently  decided  a  novel  and  interesting  care  on 

^^^  the  subject  of  easements.  The  owner  of  a  house, 
with  a  yard  attached,  had  placed  a  water  pipe, 
leading  from  a  driven  well  in  the  yard  to  a  atnk  hi  the  kitclien 
of  the  house,  there  ending  in  a  pump,  by  which  water  could 
be  and  was  habitually  drawn  from  the  well  to  the  Idtchen  for 
domestic  purposes.  Both  the  well  and  the  p^  were  com- 
pletely hidden  from  view.    The  vice-chancellor  held. 
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tlwKdfctiiiistuioes,  that  the  pipe  formed  an  appaicntand  eon- 
tnaoitt  eatenent,  which  would  paM  as  appurtenant  to  the 
«lwdUng  by  a  conveyance  of  the  latter  alone,  the  Ibnner  owner 
cafboth  itiU  retaining  the  yard;  and  that  the  tame  result 
'vvottld  follow  a  tioiuluneous  eonvcyance  of  the  house  and 
jrard  by  the  owner  to  diflerent  persons,  provided  that  the 
Snntee  of  the  house  and  well  had  notice  of  the  existence  of 
%lic  connection  between  the  well  and  the  pump,  and  of  the 
CBthcr  conveyance,  aiid  that  that  conveyance  was  made  with  his 
LMFum  V.  Betcrsam,  30  Atl.  Rq>.  1094. 


In  State  v.  AUem,  62  N.  W.  Rq>.  35,  the  Supreme  Court  of 
Nebraska  has  decided,  that  under  the  Ballot  Law  of  that  State, 
(which  is  in  this  respect  but  little  diflerent  from 
those  of  other  sutes  which  have  adopted  the 
Australian  Ballot  System,  or  one  of  its  modifica- 
^^tions,)  it  is  not  the  province  of  the  secretary  of  state  to 
^ictermine  which  of  two  rival  state  conventions  of  the  same 
li«uty  ia  entitled  to  recognition  as  the  regular  convention ;  and 
:  therefore,  when  two  factions  of  a  political  party  nominate 
and  certi^^  such  nominations  to  the  secretary  of 
!  in  due  form,  the  latter  will  not  inquire  into  .the  reguburity 
«^  the  convention  held  by  cither  faction,  but  will  certify  to  the 
Social  county  clerks  the  names  of  the  candkiates  nominated 
Vy  cadi.  The  Supreme  Court  of  Coforado  has  gone  a  step 
^rthcr,  and  hokls  that  ndther  the  secretary  of  state,  nor  the 
Ooarts,  have  power  to  deckle  which  of  two  rival  convcntkiaa 
of  a  political  party  has  the  right  to  act  for  the  party :  Fee,  v. 
^iXsi.  Q.  0f  Ampakoe  Ccumty,  31  Pac  Rep.  339. 

The  New  York  dedsioos  (in  the  Supreme  Court)  are  not 
^uile  unifonn.  It  has  been  hekl,  on  the  one  hand,  that  when 
«  OMnofity  factMMi  of  a  party  secedes,  and  organises  separately, 
the  deciskNi  of  the  majority  iactkm  that  certain  persons  were 
duly  elected  members  at  a  caucus  of  the  party  is  not  oon* 
dttshrc;  bat  reviewable  by  the  court:  In  n  Brma.  27  N.  Y. 
Soppl.  i;6;  S.  C,  6  Misc.  Rep.  445 ;  but  on  the  other,  that 
t  ddenninatMMi  by  the  state  oonventkm  of  a  party  on  a  comett 
.  as  to  the  regukrity  of  the  convta- 
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tMNM  by  which  they  were  nominated,  will  be  treated  by  the 
courts  as  conclusive:  Im  rt  Rtdmmid,  35  N.  Y.  Suppl.  381 : 
S.  C,  5  Misc.  Rep.  369 ;  et-cn  though  contrary  to  a  pre\*iotts 
judicial  determination  of  the  same  question :  im  rt  Bollard^  25 
N.  Y.  Suppl.  385.  The  latter  seems  to  be  the  true  doctrine,  as 
the  decisions  of  a  political  convention,  like  those  of  any  other 
tribunal  of  limited  jurisdiction,  ought  to  he  conclusive  on 
matters  withhi  its  jurisdiction,  unless  there  exist  grounds  fmr 
equitable  relief,  or  express  authority  to  interfere  has  been  given 
to  the  courts  of  law  by  statute. 

An  inmate  of  a  veterans'  home,  who  intends  to  stay  there 
as  long  as  he  lives,  is  a  resident  of  the  precinct  in  which  the 
home  b  located,  aifd  qualified  to  vote  as  such» 
though  he  became  an  inmate  of  the  home  solely 
because  of  his  indigent  circumstances :  5/ncwrfv. 
A>J^,  (Supreme  Court  of  California.)  39  h^.  Rep.  19. 

But  under  the  Constitution  of  Michigan,  Art  7,  I  5.  pro- 
viding that  no  elector  shall  be  deemed  to  have  gained  or  lost 
a  residence,  "  while  kept  at  any  almshouse  or  other  asylum  at 
public  expense,**  a  person  who  bcc<mies  an  inmate  of  a 
soldiers'  home  gains  no  residence  in  the  municipality  where 
the  home  is  located,  whatever  may  be  his  intention  in  enter- 
ing it :  WdccU  V.  H^ctmA,  97  Mk:h.  361 ;  S.  C,  56  N.  W. 
Rep.  837;  Av.  V.  Hamm,  98  Mkh.  515;  S.  C,  57  N.  W. 
Rep.  738. 

The  questkm  as  to  the  right  of  a  student  at  an  educatkxial 
institution  to  \'ote,  there  or  elsewhere,  has  received  a  full 

Y,n„       exposition  in,  and  may  now,  perhaps,  be  considered 

■'■''■■■  as  finally  settled,  fay  the  decision  of  the  Supreme 
Court  of  Nebraska,  in  Biwry  v.  Wlk^x^  62  N.  W.  Rep.  249. 
In  that  case,  the  ruUngs  were  as  follows:  (1)  The  fact 
that  one  is  a  student  at  an  educational  institution  of  itself 
has  no  bearing  upon  hb  right  to  vote  at  that  place; 
if  h»  resi<lence  is  there,  he  may  vote  there,  if  otherwise 
qualified:  (2)  A  person's  restdenoe  is  where  he  has  his 
established  home,  where  he  is  habitually  present,  and  to 
which  he  intends  to  return,  whenever  he  dei»rts  therefrom; 
the  fiKt  that  he  may  intend  to  <lefinitely  remove  therefrom 
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at  tome  future    time  does  not  defint  hb  residenoe  there. 
vntil  he  actually  does  remove ;  and  it  is  not  necessary  that 
he  should   have  the  intention  of  always  remaining*  but  he 
must  not  have  an  intention  of  presently  removing :   (5)  Per- 
MNis,  otherwise  qualified  to  vote,  who  come  to  an  educa- 
tional institution  mainly  for  the  sake  of  obtaining  an  educa- 
tion ;  wIk>  do  not  depend  on  their  parents  for  support,  do  not 
intend  to  return  to  their  parental  home  when  thdr  studies  are 
completed,  and  are  accustomed  to  leave  the  institution  during 
vacation,  going  wherever  they  can  find  employment,  and  re- 
turning to  the  institution  tvhen  the  term  opens ;  who  regard 
the  seat  of  the  institution  as  their  home,  and  have  no  fixed 
purpose  as  to  their  movements  after  completing  their  studies, 
are  entitled  to  vote  at  the  place  where  the  institution  is  located. 
As  a   rule,  the  residence  of  a  student  at  an  institution 
of  learning  remains,  for  purposes  of  voting,  with  his  parents : 
Frys  AfftiJ^  71  Pa.  303 ;  Im  re  Lower  Merhm  EUcliom,  1 
Chest.  Co.  Rep.  (I^.)  357.     But,  in  the  absence  of  statutory 
regulationst  a  student  who  leaves  his  home  to  go  to  college, 
and  definitely  abandons  his  home,  may  gain  a  residence  at  the 
college:  Im  re  Weird^w  N.  Y.  Suppl.  606 ;  S.  C.  39  Abb. 
N.  C.  1S7 ;  tm  re  Lower  Oxford  Ccmtesied  Eleetwn,  1 1  Phila. 
64 ;  S.  C,  I  Chest.  Co.  Rep.  (Pa.)  353.    So.  a  student  who 
went  to  college,  and  stayed  there  for  seven  years,  acting 
during  vacations  as  waiter  at  diflerent  summer  resorts,  sup- 
porting himself  by  his  own  eflbrts,  and  only  making  brief 
visits  to  his  former  home,  will  be  held  to  have   acquired 
a  residence  at  the  college :  Skaeffer  v.  Giiberi,  73  Md.  66; 
&  C,  30  Atl.  Rep.  434.    The  burden  of  proof,  howcyer,  to 
establish  change  of  residence,  rests  in  any  case  upon  the 
student  claiming  to  vote  by  reason  thereof:  Im  re  Lower 
Oxford  ComtesUd  Eteetiom,  1 1   PhiU.  64 ;  S.  C,  I  Chest  Co. 
Rep.  (P^.)  353. 

But  under  the  present  Constitution  of  New  York,  Art  3, 
i  3,  provkling  that  no  person  shall  be  deemed  to  have  gained 
a  resklenoe,  fmr  purposes  of  voting,  while  a  student  in  any 
seninafy  of  learning,  it  b  immaterial  that  a  student  Jias  no 
other  donidle  than  the  seminary:   G^odmmm  v. 
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(Supreme  Court  of  New  York.)  ji  N.  Y.  Suppl.  1045.  This, 
however,  b  an  extreme  cue,  and  would  hardly  seem  to  be 
within  the  reasonable  intendment  of  the  oonstitutioo. 

The  Supreme  Court  of  Minnesota  has  proved  its  abflity,  by 
being  almost  the  only  court  to  give  a  Vbenl  inlerpretatioa  to 
r  TT  ir.  ^^  provisions  of  the  Australian  Ballot  Laws  for 
Mwwae  marking  ballots.  That  court  has  held,  in  fltm^ 
mMgton  V.  /Aw,  63  N.  W.  Rep.  1 16,  that  though  those  pro- 
visions are  mandatory,  yet  any  mark,  however  crude  and 
imperfect  hi  form,  if  it  is  apparent  that  it  was  honcHly 
intended  as  a  cross-mark,  and  for  hothing  else,  must  be  given 
eflfcct  as  such ;  Merwiu  tUcttn  tmmttusHmii  i9  ike  me  'cf  /em 
mr/emeU  magki  be  dt^nmekited.  It  also  ruled,  that  a  ballot 
marked  with  the  name  of  the  voter  could  not  be  counted,  at 
it  came  within  the  prohibition  of  the  use  of  a  dlstinguishiag 
mark ;  but  Collins,  J.,  in  a  very  able  dissenting  opinkm,  urges 
the  valkfity  of  such  ballots  with  almost  convincing  force. 


A  witness  may  testify  to  a  confession  which  he  swears  was 

made  fay  the  accused  to  a  third  person  in  the  dark,  although 

BvMMMt.     ^  witness  states  that  he  did  not  see  the  accused. 

CtiMtiiM    but  only  knew  him  by  his  voice;  the  testimony  is 

admissible,  its  value  being  a  question  for  the  jury :  FmsseU  v. 

State,  (Supreme  Court  of  Georgia,)  21  S.  E.  Rep.  97. 

A    person  who   overhears    a   coovemtion    between  an 

attorney  and  his  client,  and  who  stands  hi  no 

confidential  relation  to  either,  may  testify  to  the 

conversation:   Ptepie   v.   Buekemtm^   (Court   of 

Appe^  of  New  York,)  39  N.  E.  Rep.  846- 

According  to  the  Supreme  Court  of  the  United  Slates,  the 
reading  in  evidence  on  the  second  trial  of  a  cause  of  a  tran- 
scribed copy  of  tile  reporter's  stenographic  notes 
of  the  testimony  of  a  witness  for  the  prosecutfon 
who  has  died  since  the  (irs|  trial,  is  not  an  Infringe 
ment  of  the  constitutkmal  provision  that  the  accused  shall  be 
confronted  with  the  wimesses  against  him :  Mtttenc  v.  Umttd 
Siatet,  15  Sup.  Ct  Rcpw  557. 
The  Court  of  Appcab  of  New  York  has  adndnislefed  a 
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deicwod  nbalce^to  the  absurd  lengths  to  which  expert 
^^inn,,  ,f  evidenoe  if  now  carried,  though  hi  tenns  much 
■>*««  nikler  than  the  case  warranted.  On  the  trial  of 
the  notorious  Dr.  Buchanan,  for  the  murder  of  hb  wife,  one 
•of  the  jurors,  whitest  dinner  at  a  hotel,  after  the  case  had  been 
nuhmittcd  to  the  jury,  was  suddenly  taken  ill.  and  feinfeed. 
J^yHciani,  expert  m  mental  diseases,  exanwied  the  juror,  and 
cave  it  as  their  opinion  that  he  was  not  aflected  with  epilepsy 
or  paresis;  and  that  his  symptoms  resembled  those  of  nervous 
exhaustion,  due  to  his  close  ooniinemei|^t  as  a  juror.  The 
juror  himself  denied  ever  having  suflered  from  epileptic  attacks; 
and  ph>'sidaiis  who  had  known  and  attended  him  t^tHied  that 
be  had  never  manifested  any  symptoms  of  nervous  disease. 
And  yet  other  physicians  were  found,  total  strangers,  who  had 
no  knowledge  of  the  fects  other  than  that  gamed  from  the 
staftements  of  others,  who  dared  to  testify  that,  in.  their  opinion, 
the  attack  was  of  an  epileptic  character,  and  indicated  a  mental 
i  that  must  have  existed  for  several  hours,  and  have 
hb  mental  actfon  unreliable  and  useless^  Thb  testi* 
mony  was  very  properly  heM  not  to  show  that  the  juror  was 
OMotally  incapable  of  concurring  in  the  verdict,  and  therefore 
not  good  ground  for  setting  it  aside :  Av.  v.  Bmd^mmm^  J9 
M.  £.  Rep.  846.  This  case,  in  common  with  many  other 
recent  ones,  goes  to  show  how  utterly  unreliable  the  testimony 
of  the  average  expert  is,  especially  when  he  has  a  pecuniaiy 
stake  in  the  questfon  at  issue. 

The  incumbent  of  an  office,  «*hich  it  was  attempted  to 

create  by  an  unconstitutional  statute,  cannot  be  guilty  of 

^^^^     extortion,  as  he  is  neither  a  dejmt  nor  a  defme$m 

^  ^  "  \     officer:  IGAy  v.  SMr,  (Supreme  Court  of  Ne^ 

Jcrs^,)  31  AtL  Rep.  2\i^ ^ 

The  Supreme  Court  of  Georgia  has  lately  hekl,  that  the 
nle  of  the  road,  which  requires  travelers  with  vehicles,  when 
;to  each  turn  to  the  right,  cxisto  for  th^ 
\  of  tnvelen  only,  and  not  for  the 
""*  of  one  who  has  wron^lnUy  caused  a  had 
lion  of  the  road  or  street.    One  may.  feom   aaoChrcs  ^ 
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oourteiy,  or  for  other  msoiM,  waive  hit  right  to  have  anodicr 
obierve  this  rule,  but  it  not  bound  to  do  so :  and  the  feet  that 
he  does  waive  it,  and  in  so  doing  drives  into  a  dangerous  place 
in  the  highway,  and  is  theieby  injured,  aflbrds  no  excuse  to  a 
wrongdoer  who  caused  the  dangerous  pbce  to  exist,  and  will 
not  prevent  a  recovery  agamst  such  urrongdoer  by  the  person 
so  injured,  if  the  latter  b  free  from  negligence,  and  otherwMe 
entitled  to  recover:  -Mmnim  St.  Rj.  C0.  v.  WMer,  31  S  E. 
Rep.  48. 

The  rule  of  the;  road  has  been  adopted  by  statute  in 
most,  if  not  all,  of  the  states  of  the  Union;  but  it  is  not  an 
absolute  requirement,  which  must  be  obeyed  at  all  hasards.  It 
only  applies  to  vehicles  meeting  and  passing  each  other,  and 
others  are  not  required  to  observe  it :  /mImmt  v.  SmmB^  §  B. 
Mon.  (Ky.)  ly,  Bnoks  v.  Hmrt,  14  N.  H.  307 ;  Farktr  v. 
Adains,  2  Mete.  (Mass.)  418.  There  are  even  exceptions  to 
its  observance  in  the  case  of  vehicles  meeting  and  passing 
each  other;  r.  /*.,  it  is  the  duty  of  a  light  vehicle  to  give  place, 
to  a  much  heavier  and  more  unwieldy  one:  Griir  v.  Smmft^H^ 
27  Pa.  185.  Accordingly,  the  mere  fact  that  a  driver  meeting 
another  vehicle  turns  to  the  left  instead  of  to  the  r^ht,  is  no 
bar  to  a  recovery  for  damages  occassioned  b>*  a  defect  in  the 
highway:  Griir  v.  Smmfiom^  mfira\  (yXaiy,  Taam  tf  East 
If^M^MT,  65  Conn.  150;  S.  C,  2y  Atl.  Rep.  357;  nor  even 
to  a  recovery  ibr  damages  caused  by  a  collision  with  the  other 
vehicle:  Rie^  v.  Etting,  (loH-a.)  56  N.  W.  Rep.  385.  It  is  not 
contributof>'  negligence  to  turn  to  the  left,  m  the  hope  of 
allowing  another,  driving  on  the  same  side  of  the  road,  to 
pass:  Schimjf  v.  SHier,  64  Hun,  (X.  Y.)  465.  It  is  a  suffi- 
cient excuse  for  leading  a  hone  on  the  left  side  of  the  street, 
that  the  right  side  was  crowded  with  cars,  trucks,  and  other 
vehicles:  Mo&wy  v.  T/vof  Dbrttiory^  PHnting  &  Baok6iSki» 
MS  (^'*  21  ^'  Y.  Suppl.  957;  S.  C,  3  Misc.  Rep.  338;  and 
the  fact  that  one  is  found  on  the  wrong  side  of  the  road  is  not 
conclusive  evidence  of  iault:  JUmM^  v.  CtRidrdam^  15$ 
Mass.  331. 

The  rule  of  the  road  was  never  meant  to  apply  to  a  high* 
way  formed  by  the  Junction  of  two  streets  crossing  each  other 
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diagoiaUy:  Namsv.  Saxt»m,  i$8  Mass.  46;  S.  C,  32  N.  E. 
Rep.  954.  Where  it  does  apply,  however,  h  requires  a  driver 
meeting  another  to  keep  to  the  right  of  the  centre  of  the  fcwnlM/ 
put  of  the  road,  not  to  the  right  of  the  centre  of  the  smooth  or 
traveled  part :  £Mi^  v.  LtmsiHgk,  7  Wend.  (N.  Y.)  185. 


The  Court  of  Appeals  of  Kentucky,  in  C0mm0mvfMk  v. 
Dtlmmey^  29  S.  W.  Rep.  616.  has  ruled,  that  when  a  person  is 

■.^^^^^^  kidnapped,  his  friends  may  undertake  his  rescue, 
itMCMif^  and  in  case  of  resistance,  may  use  such  force  as 
■lariiMpfii  ^jj  ^  necessary  to  accomplbh  the  rescue ;  and 
if  the  kidnappers  attack  them,  and  one  of  their  number,  in 
defending  him.^elf,  shoots  and  kills  any  one,  without  intending 
to  ck>  so,  the  homickfe  is  excusable.  This  is  a  reasseition  of 
the  rule  laid  down  on  the  first  hearing  of  this  case  in  error: 
25  S.  W.  Rep.  85a 

The  Supreme  Court  of  Indiana  has  htely  heki,  in  Sftvar/  v. 
Sircmp^  59  N.  E.  Rep.  864,  that  when  a  husband,  intendmg  to 
I  ^^  defeat  hn  wife's  dower,  has  land  purchased  by  him 
^  conveyed  to  another,  but  secures  the  lull  use  and 
disposition  thereof  to  himself,  the  wife,  as  the  coo* 
vcyanoe  is  in  fraud  of  her,  may,  eiikir  heftrt  sr 
tfUr  the  husband's  death,  recover  that  part  of  the  land  which 
would^  have  fellen  to  her  as  dower,  had  her  husband  been 
actually  seised ;  and  fiirther,  that  when  a  husband  purchases 
land,  and  causes  it  to  be  conveyed* to  another  in  trust  fer 
himself,  reserving  a  life  estate  in  it,  and  relaming  a  power  of 
disposition  over  it  to  h»  own  use,  he  has  an  equitable  interest 
therein,  to  which  dower  may  attach. 


Riparian  owners  on  navigable  streams  have  no  title  to  the 

ice  which  forms  on  such  streams,  as  an  incident  to  their 

^        ownership  of  the  bank;  and  if  a  statute  gives  them 

•■■i4iF      title  to  the  ice  opposite  their  proper^,  and  pre* 

^""^^     scribes  a  remedy  for  invaskm  of  their  rights  therein. 

that  fcnedy  is  exclusive:  Briggs  v.  KmkktrbodUr  iei  Ct^ 

(SupfcmeCoiirt  of  New  York,)  32  N.  Y,  SoppL  95.    Therm 
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is  an  aiinocition  on  the  subject  of  property  in  ioe,  in  52  Am. 
L.  Rbo.  &  Rev.  166. 

The  Supreme  Court  of  the  United  States,  in  Emtri  ir.  SitOi 
tf  Missaun,  1  $  Sup.  Ct  Rep.  567,  has  recently  decided,  that  a 
sute  law  prohibiting  peddlers,  «*ho  deal  in  adUng 
goods  by  going  ffx>m  place  to  place  to  sell  the 
same,  from  peddling  without  a  license,  which 
must  state  how  the  dealing  is  to  be  carried  on,  and  must  also 
be  exhibited  on  demand  to  any  sheriAT,  collector^  constable,  or 
citiien  householder  of  the  county,  is  not  an  invasion  of  the 
power  of  Congress  to  regulate  inter.itate  commerce,  as  applied 
to  one  who,  as  agent  of  a  manufacturer  in  another  state,  in  this 
way  sells  and  deli\*erfi  sewing  machines  which  he  has  with  him 
at  the  time  of  soliciting  purchases :  affirming  SMe  v.  EmtrU 
103  Mo.  241 ;  S.  C,  15  S.  W.  Rep.  81. 

This  is  a  nuiteiial  qualification  of  the  rule  announced  in 
BrtmtMu  v.  TiAuvafiV,  153  U.  S.  289,  that  a  state  cannot 
impose  a  license  tax  on  agents  soliciting  orders  for  goods 
manuiactured  out  of  the  state ;  and  shows  an  appreciation  of 
the  difficulties  which  a  strict  adherence  to  that  doctrine  was 
bound  to  cause.    It  is  a  promise  of  better  things  to  come. 


.  A  judgment  entered  in  pursuance  of  a  warrant  of  attorney, 
in  a  state  in  which  such  judgments  are  authorised,  has  the 
same  force,  when  sued  on  in  another  state,  as  a 
judgment  in  adversary  proceedings;  an  action 
thereon  can  only  be  defeated  by  want  of  jurisdic- 
tion in  the  court,  by  fraud  in  procuring  the  judgment,  or  by 
defences  based  on  matters  arising  after  the  judgment  was 
rendered ;  such  defences  as  payment  before  judgment,  the  bar 
of  the  statute  of  limitations  to  the  foreign  ju<lgment,  or  any 
other  defence  which  applies  to  the  original  cause  of  action,  are 
conclusively  negatived  by  the  judgment ;  but  the  sufficiency 
of  the  warrant  to  authorise  the  judgment  may  be  inquired 
'  faito,  and  is  to  be  determined  from  the  evidence  of  the  laws  of 
the  state  of  its' entry :  5«/i/<rr  v.  Criickfieid,  (Supreme  Court 
of  Ndbraska,)  62  N.  W.  Rep.  306. 

A  defendant  who  joins  with  the  jurors  in  drinkfaig  at  the 
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pkuntUri  eKpeittCi  and  who  gives  the  court  no  nolioe  of  the 
occurrence  until  after  the  verdict  ia  rendered, 
cannot  urge,  on  a  motion  to  aet  aatde  the  verdict^ 
that  the  jurors  were  influenced  in  plaintiflTa  lavor 
by  the  gift  of  the  Uquor :  Bradshttw  v.  Degtttkmrt^  (Supreme 
Court  of  Montana,)  39  Pac.  Rep.  9a 

When  the  jury,  during  the  progress  of  a  trial  for  murder, 
read  newspaper  accounts  of  the  proceedings,  which  report 
them  correctly,  and  contain  nothing  of  an  unfiur 
or  prqudidal  nature,  they  are  not  guilty  of  such 
misconduct  as  to  require  the  granting  of  a  new 
trial :  /W.  v.  Lemrx,  (Supreme  Court  of  California,)  39  Fac 
Rep.  24. 

The  same  court  holds,  in  accord  with  the  gmeral  rule» 

that  aflMavits  of  jurors  that  they  had  read  newspaper  reports 

i,^,,.,^^    of  the  cause  they  were  trying,  during  its  progress, 

v«ff«rt      are  not  admissible  to  impeach  their  verdict :  /W. 

v.  Astf^  39  Fac  Rep.  $9.    See  1  Am.  L.  I(bo.  ft  Rev. 

(N.S.)877. 

As  the  affidavits  of  the  jurors  themselves  are  incompetent 
to  impeach  their  verdict,  affidavits  made  by  others,  which 
purport  to  contain  statements  made  by  Jurors,  during  alleged 
convermtions  with  them  after  the  trial  of  the  case  was  dosed* 
and  they  had  been  discharged,  in  reference  to  matters  which 
occurred  in  the  jury  room  during  the  dellberatioas  of  the 
jurors,  are  alao  incompetent,  as  resting  on  the  mere  statements 
of  the  jurors  themselves:  Ptttnm  v.  St^thar^  (Supreme 
Court  of  Nebraska,)  62  N.  W.  Rep.  43. 

To  the  sameeflect  b  SimUy.  Sdituftr^  (Mo^)  22  S.  W.  Rcp» 
447.  

It  is  no  defence  to  an  action  for  nuiticious  prosecution,  that 
the  complaint  was  sworn  to  by  the  chief  of  police, 
when  he  was  induced  to  do  so  by  the  dcfimdant,, 
and  acted,  in  doing  so,  on  information  ftimished 
by  the  defendant :  Tn^fuj  v.  SuUhmm^  (Supreme 
Judicial  Court  of  Massachusetts,)  39  N.  E.  Rep.  799. 

The  m^ror  of  a  dty  is  not  liable  to  an  action  of  mahdoua 
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prcMccutHNi,  for  causing  the  ftrrcst  of  a  pcraon  under  a  city 
ofdinance  lulncquently  declared  in\'alid.  «-hen  he 
kyMiiyw~  K^  >n  6^M)d  fiiith,  though  at  the  time  of  the 
arrest  he  had  some  doubts  as  to  the  validity  of  the 
ordinance,  and  iu  enforcement  rested  exclusively 
with  the  board  of  public  works,  which  had  refused  to  enforce 
it.  because  they  belie%*cd  it  to  be  invalid :  G^otkeim  v.  GmiU. 
(Supreme  Court  of  Tennessee.)  19  S  W.  Rep.  721.  See 
t  Am.  L.  Rer.  &  Rev.  (N.  S.)  $91,  865 ;  2  Am.  L.  Reg.  h, 
Rev.  (N.  S.)  23. 94.      

A  railroad  company  is  not  bable  for  the  act  of  a  brakcinan, 
who  pushes  a  trespasser  from  one  of  its  trains,  because  the 
MMitr MSflrairt.  trespasser  will  not  pay  for  the  privilege  of 
i^Mutv  far  Atfto  M  ^^^^^^^*  ^'^  money  not  being  demanded  as 
■■iiijii  fiune.  and  the  brakenum  havmg  no  authority 
to  collect  frres ;  such  an  act  is  not  within  the  scope  of  his 
duty:  IBimms  Ctni.  R.  C0.  v.  iMkmm,  (Supreme  Gwrt  of 
Misslisippi,)  16  So.  Rep.  757. 

judge  DaUas,  of  the  Circuit  Court  for  the  Eastern  District 
of  Pennsylvania,  has  recently  rendeied  a  decision  on  a  novd 
point  of  law,  in  Pfait  v.  PkiU,  &  RemUt^  /?.  i?. 
^4^.,  65  Fed.  Rep.  660.  The  railroad  company 
had,  in  1887,  adopted  a  rule  that  no  one  would 
be  employed  by  it  who  was  a  member  of  a  labor  organisa- 
tion, unless  he  would  agree  to  whhdraw  therefrom  ;  and  from 
that  time  required  every  applicant  for  employment  to  sign  an 
application,  representing  that  he  was  not  a  member  of  amy 
such  organisation,  or  that,  if  he  was,  he  would  withdraw 
therefrom.  Some  years  ailer,  receivers  were  appointed  lor 
the  company,  who  continued  the  same  rule  and  practice ;  and 
issued  a  notice,  stating  that  it  was  their  intention  to  discharge 
any  employes  who  were  members  of  labor  organisatkNis. 
unless  they  severed  their  connection  with  them  before  a  cer- 
tain date.  Certain  of  the  employes  of  the  receiven  thereupon 
petitioned  the  court  to  restnun  the  receivers  from  acting  upcwi 
this  notiqe.  It  appeared  that  all  the  petitioners  had  either 
obtained  employment  by  cancelling  their  membership  in  Ubor 
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organizations,  or  had  had  notice  of  the  rule,  and  had  been 
employed,  in  \'iolation  of  it,  by  8ubordinate  agents,  without 
the  knowledge  or  consent  of  the  receivers ;  and  no  olhefs^ 
diflerentty  iiituatcd,  asked  to  be  made  parties.  The  court 
accordingly  held  that  the  petitioners,  who  had  thus  violated 
A  known  rule,  had  no  standing  whatever  to  seek  to  restrain  its 
enforcement ;  and  that,  in  any  case,  the  court  would  not  direct 
^  rcocix-crs  to  abrogate  a  rule,  established  by  the  owners  of 
^  property,  and  believed  by  tliem,  and  also  by  the  receiven, 
to  be  advantageous  in  its  management,  inasmuch  as  it 
involved  nothing  unlawful. 

This  decision  is  so  plainly  correct  that  it  needs  no  com- 
'''endation ;  but  one  may  be  pardoned  for  commenting  upon 
^  ttnpudence  of  such  a  claim,  made  by  men  whose  avowed 
'^'"pose  b  to  prevent  their  emplo>'ers  from  employing  any 
^  who  docs  not  belong  to  their  organizations.  Tliey  seem 
*^  wholly  ignorant  of  the  maxim  that  he  who  seeks  equity 

"^  <*o  equit>-. 

^^^ .Supreme  Court  of  Georgia  has  rejected  the  indefensible 

^^^   "Ko  imputed  negligence  declared  in  PndcoMX  v.  Mntnd 

^^  Pdmt^  43  Wis.  513,  and  has  decided,  in  Roach  v. 

'L^    ■'  ■■*•'    Wisitrn  &  A,  R.  Co,.  21  S.   E.  Rep.  67,  that 

^  *^^^^^Sligence  of  the  driver  and  owner  of  a  pri\'ate  vehicle, 

/fto«    ^*9^  that  negligence,  contributes  to  a  collision  with  a 

/<''^**^**^*^ive,  is  not  imputable  to  another  person  riding  in  the 

'•^^^^^'^     by  invitation,  unless  that  person  had  some  right  or 

*^*  ^«Wier  some  dut>'  to  control  or  influence  the  driver^s  con- 

^^*^^    ^-  i-*  *uch  a  right  as  might  arise  from  their  being 

**^*B^  in  a  joint  enterprise  for  their  common  benefit:  or 

vkIi  a  duty  as  might  arise  from  the  known  or  ob\ious  incom* 

^idncy  of  the  driver,  resulting,  for  insunce,  from  drunkenness, 

or  other  cause. 

That  court  had  already  decided,  in  Emsi  TnuL,  Va.  &  Cm. 

Jl  ^.  v.  Marktms^  88  Ga.  60 ;  S.  C,  1 3  S.  E.  Rep.  8$$,  that 

iismnjjir  in  a  public  hack  b  under  no  duty  to  supcrvbethe 

^ocM  of  the  driver  at  a  publiq  crossing,  nor  to  look  for 

i^pe^oacfangtninsi  unless  die  has  sone  reason  to  diitnislthe 
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driver's  diKgence  in  regard  to  such  matters;  and  had  pfle-> 
scribed  the  limits  of  the  imputation  of  the  custodian  of  a 
minor  child  to  its  parents,  in  Atlmntm  &  Air-Lbu  Ry.  C#.  v. 
Grmtfitt,  30  S.  E.  Rep.   550 ;    2  Am.    L.    Ria  ft  Rev. 

(N.S.)97.  

An  injunction  will  not  lie  to  restrain  a  school  board  from 
awarding  a  contract  to  one  who  is  not  the  lowest  bidder,  when 
the  board  rewrved  the  right  to  reject  any  and  all 
bids,  where  there  is  no  evidence  of  fraud  on  the 
part  of  the  bidder,  and  «*here  there  is  no  statute 
requiring  contracts  to  be  awarded  to  the  lowest  bidder: 
CkaiuUer  v.  B^ard  tf  Eimemdom  tf  City  tf  Detrail,  (Supreme 
Court  of  Michigan,)  62  N.  W.  Rep.  370. 

A  taxpa>-er  may  enjoin  a  void  contract :  Brebe  v.  Bemrd  tf 
Sitptnismrs  tf  StUHwrn  O.,  64  Hun.  (N.  Y.)  377 ;  IVormiMg- 
iM  V.  Piaxe,  22  Oreg.  606.  But  one  company  cannot  enjoin 
another  company  and  the  board  of  commissioners  appointed 
to  let  public  contracts  for  the  state  from  proceeding  under  a 
contract  to  bind  state  documents,  awarded  by  the  said  board  to 
the  latter  company,  though  that  company  has  (ailed  to  give 
bond  as  required  by  law,  and  though  its  bid  was  not  so  low 
as  that  of  the  complainant,  if  the  suit  is  not  brought  on  behalf 
of  the  state  or  as  a  taxpayer ;  such  contracts,  and  the  pro- 
visions of  the  statute  prescribing  the  manner  of  letting  them, 
being  intended  to  protect  the  public  interests,  and  not  those 
of  indiiiduals,  as  such:  Arkaitsas  Demoermi  €••  v.  Pttu 
Printing  Co^  (Ark.,)  21  S.  W.  Rep.  586. 

A  notary  public  is  a  public  officer,  within  the  meaning  of 
PttMcOMMT.  a  constitutional  provtsicm  that  any  public  officer 
■•NrMtf  PMM»  ^.}|Q  ^j^^ii  iravet  on  a  free  pass  shall  forfeit  his 
office:  Av.  v.  RMkbome,  (Supreme  Court  of  New  York,) 
32  N.  Y.  Suppl.  108.     

When  a  public  office  »  intruded  into,  without  color  of  right, 
^■■TTifffirti,  the  court  on  0M  wmr9wU$^  will  ioipose  such  a 

'^'"^  fine  upon  the  usurper,  as  appears,  under  the  ctr* 
cumstances  of  the  caae,  to  hp  proper:  StiiH  v.  Anw,  (Supreme 
Court  of  New  Jtnty,)  31  Atl.  Rep.  218. 
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The  Sufireinc  Court  of  Nebraska,  In  Chcagi^,  BurUmgim  & 
Ktmxuy  R.  R.  O.  v.  Beii,  62  N.  W.  Rep.  514,  has  ff^fcn 
n,,,^  ^^  a  clear  exposition  of  the  legal  status  of  a  railroad 
rdief  department,  and  the  binding  eflect  of  the 
contract  by  which  an  employe,  reoei\'ing  aid  from 
the  department,  agrees  to  release  all  claims  against 
the  company  for  injuries.  It  holds:  (1)  That  in  the  absence 
of  all  evidence  on  the  subject,  it  cannot  be  presumed  that  the 
establishment  and  operation  of  such  a  department  b  an  act 
aAhs  virts;  (2)  That  the  contract  aforesaid  does  not  bck* 
consklenticm;  (3)  That  the  promise  made  by  the  employe  to 
the  reUef  department  for  the  benefit  of  the  railroad  company  is 
available  to  the  bitter,  either  as  a  cause  of  action,  or  as 
a  defence;  (4)  That  such  a  contract  is  not  against  public 
policy;  (5)  That  the  eflect  of  the  contract  is  not  to  enable  the 
nulroad  company  to  exonerate  itself  by  contract  from  liability 
for  the  negligence  of  itself  or  its  ser\'ants ;  (6)  That  the 
employe  does  not,  by  such  a  contract,  waive  hb  right  of  action 
against  the  railroad  company  for  injuries  due  to  its  negl^^cnce; 

(7)  That  it  is  not  the  execution  of  the  contract  that  estops  the 
emplo^'e  from  recovering  for  injuries  due  to  the  negligence  of 
the  company,  but  his  acceptance  of  moneys  from  the  relief 
department  on  account  of  such  injuries,  after  his  cause  of 
action  against  the  company  has  accrued ;  and  that  therefore, 

(8)  When  an  empfo>'e  of  the  railroad,  who  is  also  a  member 
of  the  relief  department,  has  been  injured  through  the  negli- 
genoe  of  the  company,  and  has  received  money  from  the  fiinds 
€>f  the  relief  department,  on  account  of  the  injury,  he  cannot 
pecoiner  from  the  company,  in  an  action  for  damages  for  that 
injury,  in  the  absence  of  proof  that  he  was  Induced  to  become 
m  owmber  of  the  relief  department,  or  to  execute  the  contract 
and  release,  or  to  accept  the  money  paid  him  by  the  relief 
dqMrtmem,  through  fraud  or  mistake. 

This  is  in  full  accord  with  the  ahnoit  unanimous  current  of 
sfcciiion.  In  every  reported  case,  except  one,  the  oourts  have 
bekl  the  agreement  to  ivlease  the  company  on  racehring 
benefits  from  the  relief  dqwrtmcnt  good,  because  it  does  not 
«bMiluteiy  deprive  the  cnqdoye  of  his  fight  of) 
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the  company,  but  merely  puts  him  to  an  election  between 
a  suit  for  damages  and  the  acceptance  of  benefits :  Owems  v. 
B.  &  0,  R.  R,,  35  Fed.  Rep.  715  ;  JckHSon  v.  P,  &  R.  R.  R^ 
(Pa..)  29  Atl.  Rep.  854,  affirming  2  D.  R.  (Fa.)  339.  This 
distinj^ulnhes  such  a  relea.^  from  an  absolute  undertaking  to 
release  the  employer  from  all  liability  as  a  condition  of  being 
received  into  service.  The  latter  has  always  been  held, 
invalid  :  Rocsner  v.  Htrmatm^  8  Fed  Rep.  783  ;  Kans,  Pae, 
R/,  Co,  v.  y\vrxv/,  39  Kans.  169 ;  Ukt  Shmrt  &  M,  S.  R/,  C0, 
v.  Spa/i^icr,  44  Ohio  St.  471.  Such  a  contract.  aUo,  is  not 
bad  for  want  of  mutuality,  when  the  company  %%  a  member  of 
the  asMKtation,  and  a  party  to  the  contract  by  which  the 
emplo>*e  becomes  a  member :  Leas  v.  Pemma.  C^,,  (Ind.,)  37 
N.  E.  Rep.  433. 

The  question  of  consideration  is  a  more  serious  one.  It  is 
not  so  apparent  at  firsit  sight  that  any  consideration  moves 
from  the  company ;  but  an  investigation  of  the  aflairs  of  such 
associations  will  almost  always  show  that  the  company  is 
ibielf  a  contributor  to  the  funds  of  the  department,  guarantees 
any  deficit  that  may  happen,  and  pays  the  running  expenses^ 
This  is  of  course  a  valuable  consideration ;  and  can  hardly  be 
said  to  be  insufficient.  For  instance,  the  Reading  Railroad 
contributed  5 100,000  to  its  relief  department  at  its  forma- 
tion; the  Baltimore  &  Ohio  contributed  the  same;  and  the 
Chicago,  Burlington  &  Quincy  had,  at  the  time  of  the  Bell 
suit,  contributed  over  $1 10,000  to  its  relief  department  These 
sums  certainly  bore  a  fair  proportion  to  the  contributtons  of 
the  members  of  the  association. 

There  is  one  serious  objection,  however,  to  the  validity  of 
such  a  release,  in  certain  cases.  UHiere  membership  is  volun- 
Ur>*,  as  in  the  C,  B.  &  Q.  and  Pennsylvania  Company  depart- 
ments, there  can  be  no  question  of  the  binding  force  of  the 
contract.  The  contract  is  mutual,  and  rests  on  a  valuable  con- 
sideration, as  has  been  shown ;  and  the  employe  contracts  as 
a  free  agent  But  when  membership  is  compulsory,  as  in  the 
Reading,  B.  &  O.,  and  London  &  Northweftem  relief  depart- 
ments, it  can  hardly  be  claimed  that  the  emplo)^  is  wholly, 
free  to  make  his  choice.    It  is  true  that  he  is  not  bound  to 
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Ti-%M'Cii:c  c*»nii>.iny.     \\%:  may  ^Uf  it ;  but  then  In*  l»»tc^  the 

Ci>ntribatuintf  which  he  h:\^  Ikvii  torccti  to  |uy  iiUt)  the  rvUcf 

dqvtrinicnt.      tt  is  n*H  ;i  sutViciciu  .ui«^%cr  to  thi<  th.it  hci<  riot 

hrnnul  lo  .icccpi  cninloyiucnt  t»n  the  railr«ud.     The  comivmy 

hus  n«»  njjht   t  ►    nxiuirc   j^uch  *i  contract  of  him.      It    i^  .m 

unc'iuxvUMuiMc  .«HK\  .ind  t»nc  that  the  courts  «iti^ht  iv»t  tp 

enforce   Ami  <tiU  less  is  it  an  answer  ti»  s.iy,  wif/wnf  ttsiij^mtij; 

fiiis.'tts  f\*r  if,   th.it  t!ie  c»Mitr.ict  is  f»»r  the  ..uU.uit.i^e  of  the 

cmiAoye,  .I'*  h.is  l>cen  >aid  in  Ji*/n.'s*'M  v.  /*.  i'*"  A*.  A*.  AV,  (l*.i  .) 

2y  .\t\.  Rep.  S 54.  ami  '.>y  the  Oairt  of  AmK-al  of  Kn^l.iml, 

of  uhom    «.uc    woulil   cx|Hxt   belter   tbiil^ii,  in    (/rw.v//j   v. 

L'thioM  K*^  \.  }l\  A'r.  ('i'..  [1H94]  2  ij.   H.  4»2.     Ill  such  a 

ca*.'.  (though  n«>t  in  that.)  the  criticiMn  of  ll.il!ett.  J.,  in  .l///ir 

V.  ('..  />.  Cr  (J.  A*.  /?..  65  I'Vil.  Rq>.  505.  applieK  uith  full  force: 

•'llavhiLj  jKiitl  f»»r  beneiits,  on  what  principle  can  he  Ik*  ri*^piireil 

t»»  renounce  ihein?*'      This  distinclion,  however,    hi^    Ueti 

uverliHikcil  by  ttie  courts,  ami  it   ha:«  ewit  iKvn  heUI  that  an 

infant,  entering  the  employ  of  a  raihtuil  which  inaile  nieinUT- 

ship  in  ihc  relief  asMH:iati%»n  a  condition  ttf  .scnice.  ua.s  boumi 

by  the  contract  of  release:  C/tifhU/sv,  IawJi'H  ^r  \.  If*.  AV 

a.  [1894]  zQ.  H.  4-^2 

i>tK'  casic  is  ojifHiscd  to  this  conNen.<«us  of  o|nni<in :  Mittcr  v. 
f .,  /».  &  Q,  A*.  A*.,  65  Fell.  Rep.  305.  Hut  this,  thtiii};li  stuni^ly 
argued  by  the  jud^e.  wa%  .1  case  of  voluntary  niiiiiiK'rship.  ami 
tIkTefitrc  the  release  would,  in  the  absence  i»f  fraud  «»r  mis- 
Lik<;.  be  unquestionably  valid. 

Hut  while  it  seems  to  Ik>  settled,  fir  the  present  at  Ica^t.that 
the  eiii]j|oye  himself  u  ill  be  bcaiml  by  the  release,  in  case  he 
elects  t«» receive  liencfits  from  the  rilicf  asstK'iation.  it  4lov*«  n«it 
h:ir  the  ri^ht*i  of  lUherstu  recover  f(»r  injurie.s  to  the  employe* 
^ind  therefore  the  wiilow  and  children  are  mit  iletxirreil  from 
action  a«^ainst  the  com|KUiy.  unless  they  Ihive  e.xecuteit  imii- 
vitlual  release.'*.  ICven  if  the  widi>w  has  accqitetl  lieiwfifs  and 
given  a  rcleajie,  slu:  will  not  Ix:  Ixirreil  from  brin;;in^  an  acti«»n 
as  :idminj.Htratri.\  on  behalf  of  her  children:  T.,  li.  &  (J.  /?.  /!. 
V.  Wptton',  40  Neb.  645 ;  S.  C,  58  N.  W.  Re|>.  1 1 20.  Hut  if  a 
widow  releases  her  ri^rht  of  action  in  oriler  to  enabh-  the 
mother  «»f  the  empUiye.  wht>  was  ileHio||;|^.j  ;,  -y^ 
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tn  recover  benefits,  she  will  be  barred  thereby:  State  v.  B,  & 
O.  R.  R.,  36  Fed.  Rep.  653 :  and  it  has  been  held  that  if  the 
wife  and  child  reco\xr  damages,  the  mother  cannot  recover 
benvfitft:  Fddterv.  B.&  0.  Enifd^ycs"  RettefAssn.^  67  Md.  433 ; 
S.  C.  10  Atl.  Rep.  337.  Thi».  however,  is  rank  injustice.  The 
two  claims  rest  on  a  difTerent  footing.  Neither  is  bound  by  the 
release  in  the  contract  of  membership;  and  their  rights  are 
entirely  distinct,  neither  depending  in  the  slightest  degree  on 
the  cither.    The  ruling  is  indefen*(ible. 

Finally,  there  may  be  a  distinction  between  cases  where  the 
release  is  only  found  in  t^e  contract  of  membership  in  the 
relief  association,  and  thone  in  which  the  prudence  of  the 
company  exacts  a  new  release  on  the  acceptance  of  benefits : 
Marttit  V.  B.&O.R.  R.,  41  Fed.  Rep.  125  ;  Grtt/t  v.  B,  &  0. 
R.  /?..  (Pa.,)  8  Atl.  Rep.  206;  Spt'tse  v.  B.  &  0,  R,  R.,  7$  Md. 
163 ;  S.  C,  33  Atl.  Rep.  307.  This,  however,  is  doubtful.  If 
the  contract  t^  good  in  the  first  instance,  the  second  release 
i^  superfluous ;  if  it  is  bad,  the  requirement  of  a  new  release  as 
a  ciHidition  of  receiving  bcnefit'c  is  but  an  act  of  coercion,  and  an 
attempt  to  evade  liabilit>%  which  should  not  be  countenanced. 

Kvcn  if  the  release  of  the  railroad  is  good,  it  is  doubtful 
whether  the  prodsion  that  no  benefits  shall  be  paid  if  the 
coni|>any  is  sued,  b  \'alid.  That  contract  seems  to  be  wholly 
wtth(»ut  consideration.  The  employe,  in  ca.«e  he  sues  the 
comfiany,  fr»rfeits  all  contributions,  and  the  relief  association 
ruccives  the  benefit  of  them,  without  the  slightest  return. 

Tlie  Supreme  Court  of  New  Jersey  has  lately  Jield,  that  the 
judgment  of  the  state  superintendent  of  schools  is  as  conclu« 
sive  on  the  matters  over  which  authority  is  given 
him  to  decide,  as  the  judgment  of  a  legally  created 
court  of  limited  jurisdiction,  acting  within  the 
■  ••  bounds  of  its  authority,  would  be;  and  therefore 
I  teacher,  who  has  successfully  litigated  before 
the  slate  superimendent  the  disputed  questions  on  which  her 
right  to  compensation  depends,  is  entitled  to  a.  writ  of  man- 
dam  ui  to  enforce  a  decision  in  her  favor ;  and  in  such  a  case 
•t  is  only  necessary  for  the  relator  to  show  that  the  state- 
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superintendent  had  jurisdiction  of  the  matter  in  dispute,  and 
wer  the  parties  to  the  contraver»>' :  Thompson  v.  Bptard  «f 
Edncatum  pf  Bonm/^  nf  Elmer,  31  Atl.  Rep.  168. 


.  The  Supreme  Court  of  the  United  States,  though  technically 
deciding  it.  ha»  yet  left  the  Income  Tax  question  in  a  iitate  of 
TanHM.  Uncertainty  by  a  dKisiian  of  opinion.  Justices 
!■>•«»  Tu  Harlas.  Brown,  Shiras  and  White  bein;*  in 
£ivnr  of  the  constitutionality  of  the  law,  and  Chief  Justice 
Fiujni  and  Justices  Field,  Grav  and  Brewer  holding  it 
iinconMitutional.  This,  of  course,  means  a  reaiigument  of  the 
ptiinti  in  dispute  as  soon  a^  Mr.  Justice*  Jacksox  is  able  to  sit. 
Tlie  rulin{^,  in  brief,  were  these :  The  court  decided,  against 
the  dissent  of  Justices  HARtJiy  and  White,  (i)  That  so  much 
of  the  act  as  attempted  to  impose  a  tax  upcin  the  rental  or 
income  of  real  estate,  as  such  taxes  arc  direct  taxes,  is  uncon- 
stitutional ;  and  (2)  That  so  much  of  the  act  as  attempted  to 
kny  a  tax  on  municipal  lands  lh  unconstitutional.  But  the 
Justice*  wcrr  <K%-idcd  on  the  followint;' questions :  (1)  Wliether  • 
the  void  prmi^tionf*  a^  to  rents  and  income  from  real  estate 
in\Mliditc  the  whole  act ;  (2)  Whether  as  to  the  income  from 
pergonal  pmp«rrty  as  such,  the  act  is  unconstitutioful  as  laying 
direct  taxes ;  (3)  Whether  any  part  of  the  tax.  if  not  considered 
as  a  direct  tax,  is  invalid  lor  want  of  uniibrmity  on  either  of 
the  gnvimds  suggested.  It  is  to  be  hoped  that  we  may  soon 
have  a  final  decision  of  these  questions. 


According  to  a  recent  decision  of  the  Court  of   Gvil 

Appeals  of  Texas,  when  a  telegram  is  sent  to  an  address 

Tiinf.     outside  of  the  telegraph  company's  free-delivery 

•rih^OTy.     limiti.  but  without  notifying  the  sender  that  the 

^^       address  is  outside  of  th<ise  limits,  and  the  agent 

at  the  receiving  oAke  has  been  for  years  in  the  habit  of 

sending  messages  cnitside  such  limits  by  hackoien  and  others, 

without  extra  charge,  and  undertakes  to  do  the  same  with  the 

telegram  in  question,  the  conipany  is  liable  for  the  delay  of 

the  person  who  undertakes  to  deliver  the  telegram,  though 

the  firm  in  which  it  b  sent  exempts  the  cimipany  from 
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1i«il»ility  f"«ir  lUluy  in  ili-livcriu}^  the  iikss^i^'c  «>utsulc  it^  frce- 
«lciiv4'ry  limits:  U\'S/trti  (Mo/t  Tel.  Co.  v.  \\'oiH*U'k\  2*j  S.  W. 
ki|»  o^2. 

Wiicn.  at  the  (•|ji-iiin>;  «»f ;«  term  of  c^uit.  the  iiul;{c  lia^  the 
tiiiirt  hiiii^i*  Clink  set  by  triii'  ^uii  •j:iic,  ;^iviii  hy  .1  «tii;-iiul, 

lumt,  nni\  the-  M^^'oiis  nf  the  ci»tirc  are  UvUi  according;  to 
«;«wi|Niiaii««  iIj  jj  t  |,K.k,  the  h«iiir  at  whi.  h  i^ie  ttriii  eS;pire«  will 
Ik-  rtxiil  hy  the  true  sun  ttim*.  aiul  n>«t  hy  what  is  known  as 
••Nt.iiiilar«r'  time.;  hirlur  \\  .SAfA.  20  S.  \V.  Ke|».  4S0. 

I  he  |ireNuniptiiiii  alwa\'s  is  that  common  time  is  meant.  If 
the  leturtt  of  a  >unHnons  is>uej  hy  a  justice  of  the  (x;ace  is  t«> 
Im-  maiie  acconhiii'.  to  Mautlartl  time,  the  summtms  shoulil  m> 
NUiti-.  ••I*  it  willlM*  |>reNU4niHl.  that  it  was  to  be  retunH.il  acc«»rd- 
iiv.;  to  common  time:  Stuif-fes  v.  .Irirhojf',  26  Neb.  668;  S.  C, 
1 1  \.  \V.  K  -I*.  .S73.  In  <ieori»ia.  the  only  time  riV4»j;nizetl  by 
law  i^  common  lime,  lu.sed  on  the  uiemlikm;  ami  stantianl  time 
t.mutii  lie  sub>tiuite«l  a*  uil!  tor  that  reco;;ni/e<l  by  lau* : 
//,/;,f,r.utM  V.  A'nttMs,  8.|  (ia.  159;  S.  C.  lo  S.  K.  Rq>.  734. 

lues  {^rowitt^  in  a  city  stnvt  are  umler  the  c«»ntnil  «>f  tlie 

- city,  anil  it   may  have  them   cut  «lown,  tn  m;ike 

ttc«Mt««i  ky    r«»i»ni  fi»i-  a  <<i(!e\\aik.  even  though  the  fcv  «»f  the 

street  tloes  not  lx;hm^  to  the  city:    i'i/y  iff  .1//. 

( ittw,/\'.  .S7/rtr»',(Su|»remi-  Couii  4»r Illinois,)' 39  \.  K.  Rc*|>.  5S4. 

I  he  llou^e  «if  I. oris  has  recently  ileciiliil.  that  the  owner  «>r 

kuul  tiverhun^  by  trees    i;rovvin^  4»n   hi^  nei;.jhlKir'.s  land  'n 

ifcNM.«ai  «if    *■*"*'* ^*^**'»  without  notice,  t«»  cut  the  bninclics  sf» 

«i«rriiMi«iii«    f.tr  a.<  tlie\-  «nerhan<{.  prtnided  that  he  does  not 

tn-spass  <»ii   his    neit^hbor's    laml;    c\'en  tbouj^h 

th«  \  have  si»  o\erh(m«r  for  more  than  twenty  years  :  Lcmwnm 

V.  ir./V'.  [lSy4]  App.  Cas.  1  ;  alTirmin^  [>*^1>4]  3  t*h.  I.    Sec 

I  Am.  L.  Ri.t..  &  Kkv.  (N.  S.)  822. 

When  a  witness  to  a  will  is  unable  to  write,  and  his  .si«>na- 

wuu         **"^*''  ***  ^n*t^*«.  •**  ^""*  rcxpiest,  by  anotlter  |KTson, 

witBcM.      but  tlK*  witness  neither  ttmchcsi  the  |xmi  nor  the 

"^      hanti  «»f  the  jierson   who  iloes  the  writinjj,  tlic 

.•«4iliscri|>tion  is  in\-alid  :  McFtvltrnti  v.  Hnsh^  (Supreme  Court 

of  Tennessee.)  29  S.  \V.  Rq>.  899. 
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The  Supreme  CoMrt  of  ArkunnaH,  fultowint;  the   m-eii^ht  ^»( 
auUiority,  has  recently  l.elcl,  that,  in  the  absence  of  vx|>rv?*4 
statutor>'   authority,  an  expert   who  tcttifics  for 
the  Htnte  in  a  criminal  cane  cannot  denKind  extra 


*****      '  compcn<tation   as   an  exfiert,  in  achlition    to  tlic 

uaiual  witnei*(  fees,  at  lc;ist  when  lie  is  not  coni|icllei!  to  iiiakc 

any  prc1miinar>'  examination  or  iireparation,  and  in  n«ic  c<»fit* 

pelted  to  attend  and  lUten  t«»  tlie  tesitituony :  /Zmtat  v.  IVairit 

Co..  29  S.  W.  Kqi.  459. 

When  no  denvind  i&  made  in  ad\*ance  for  fi|K*cial  conipen>a- 
tion.  an  expert  witness  can  recover  only  the  statutor)-  uiinc^H 
fees  :  Board  of  CommimoHcrs  of  Larimer  Co.  v.  A<v,  3  Colo. 
App.  177;  S.  Cr  32  I'ac.  Rqj.  «4i. 


HOMKLY  ADVICE.— BRING  A  BRIEF  DISCUSSION 
OF  HOW  TO  RIDE  IN  A  RAILWAY  TRAIN. 


Bjr  CmnTBR  N.  Fark,  Jk. 

We  offer  no  excuse  far  the  writing  of  this  article.  Had  the 
intricacies  of  railroad  accident  law  been  de\*cloped  to  their 
prtwcnt  extent  at  the  time  Poor  Richard  wrote  his  alnuuuc.  he 
H'Hid  have  infallibly  produced  a  chapter  somen  hat  similar  to 
i)ii«  of  our^.  We  intend  ultimately  to  publish  it  as  a  '*  Hand- 
btich  '*  for  tourists,  so  that  it  may  become  a  familiar  and 
indi^pcnfiible  accompaniment  of  a  traveler's  kit.  The  world ' 
Ha*  Um{i  4tood  in  need  of  an  article  of  thi^  cliaracter.  and  it  is 
with  a  feeling  of  pardonable  pride  that  we  ofVcr  this  one  to  the 
lAMrld  aforesaid. 

The  ad%'anti(^  of  tlie  article  are  obvious.  You,  for 
e\ain;>le.  reader,  meet  with  what  is  popularly  called  an  acci- 
ili^nt  on  a  railway  train.  You  are  injured,  your  business  falls 
in  .irrear<,  your  physician  becomes  a  too  frequent  vmtor,  you 
.ire  boilini^  with  indi(;nati(>n  again!«t  the  company.  You  sue 
for  damages  and  indulj;e  the  pleasing;  e.xpectanc>*  of  ju^t 
rvtributirtn.  But,  m>'  dear  friend,  you  have  Ciiled  to  reco{;nize 
« that  there  i5,  in  the  e>'e  of  the  law.  a  monstrosity  knon-n  as 
*'tlic  ordinar}'  man.  exerci^in^  reasonable  care,  under  the 
circimiHtances.**  You  have  failed  to  conduct  yourself  with 
that  prud(*m  nicety  which  thin  gentleman  would  haxx  exer- 
cised under  like  conditions.  You  are  nonsuited  or  a  verdict 
i<  <lircctcd  againjtt  you.  Had  you  but  read  this  article  you 
mi^lit  have  recovered  substantial  damages  to  pay  for  your 
bu«inc!(s  neglected.  >*our  body  permanently  injured  and  your 
physician  8  bills.  It  is  the  high  function  of  this  essay  to 
mhrm  you  as  to  what  you  should  do  when  you  ride  on 
a  raiUay  train. 

im/*ntms:  Let  us  see  how  one  should  board  a  train.     But 
eh  ?    Is  it  possible  that  you  are  sneering,  reader  ?    And  what 

23» 
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is  that  you  say  ?  Any  ass  can  do  that  ?  Now,  faith,  this  b  a 
dUplay.of  the  most  canKnal  lack  of  mfomiation  on  your  part. 
Crasta  Igwrmmiim^  we  may  call  it,  and  "  ignorance  of  the  law/' 
according  to  a  maxim  somewhat  well  thumbed  in  legal 
finders,  and  a  trifle  out  at  the  elbows,  '*  excuseth  no  one.** 
For.  in  sooth,  there  is  no  more  complicated  problem  in  all 
human  action  than  thb  same  conduct  of  one's  self  in  boarding 
a  railroad  train,  unless,  perchance,  it  be  ali^rhting  from  the 


Thli  is  such  a  progrci^sive  countr>'  tlvit  loafing  habiLi  of 
any  description  whatsoever  are  intolerable.  Mont  individuals 
arc  presumed  to  know  how  to  conduct  themnelves  in  a  rail* 
way  statkm  within  the  limits  of  becoming  decency— but  in  the 
eyes  of  the  law— in  its  e>*es,  ben-are  reader,  lest  you  loiter  in 
tJic  ticket  office  to  speak  to  a  friend  after  having  purchased 
your  ticket :  R,  R.  Co.  v.  /vjr,  6  S.  W.  Rq>  569.  For  you  must 
p?^  quickly  to  the  platform,  keeping  a  ^harp  lookout  for  mail 
Ki;<  piles,  and  so  on.  which  the  care  of  the  company  may 
have  placed  in  your  path  :  Aynsv,  R.  R.  Co,,  27  Hun.  414. 
Pcrhafis  these  may  be  negligently  placed,  but  that  is  not  for 
you  to  determine.  'Having  reached  a  small  station  at  an 
unseasonable  night  hour  to  wait  for  a  train,  take  good  care  to 
seek  a  spot  of  safety  and  remain  there:  Grimts  v,  R.  R  Co., 
|6  F*cd.  Rep.  72.  Are  you  cold  and  need  exercise  ?  The 
court  has  been  pleased  to  permit  this,  but  be  most  cautious  in 
its  conduct ;  the  passage  between  Scylla  and  Giarybdis  or  the 
Valfey  of  the  Shadow  of  Death  is  not  more  difficult.  Call 
loudly  fitir  **  light,"  even  though  you  know  the  stition  a;;cnt 
is  slumbering  peacefully  several  parasangs  in  the  ciistance: 
WotMi  v.  R.  R.  Co,,  1}  So.  Rr;>.  555.  For  once,  having 
calked  so  loudly,  you  may  walk  gracefully  into  any  obstruc- 
tion you  choose  in  the  darkness,  and  recover  handsome 
ihmages  fnr  injuries  consequent  thereon. 

Take  especial  pains  to  regulate  your  conduct  with  propriety 
as  another  tnun  diaws  into  the  station.  Do  not  st^ind  on  the 
planking  between  the  tracks,  no  matter  how  alluringly  con- 
venient it  may  iccm :  McGeekam  v.  R,  R.  Co.,  149  Pa.  iM.) 
When  itandnig  an  a  narrow  space  in  front  of  a  raised  bag- 
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g.i'^c  ptattbnii  rcinam  pciicctly  calm  and  flat  a^i  a  train  moves 
rapidly  by  you.  It  usually  j{ivc4  you  a  mar|^n  of  at  least 
six  inches.  Xou  nmy  tliink  tiK*  m.ir(;in  a  minus  quantity,  but 
hIiouUI  yi>u  attenipt  to  t;ain  any  s|)ccial  **coin  of  vantage"  and 
Ik*  struck  while  so  iloin^.  only  the  railroad  c<*m|iany  will  for- 
i;i\v  you  :  Matffn'ws  v.  R.  A*.  Co.,  148  l*a.  491. 

The  railnud  company  is  not  rcspon;iible  ioc  tho  subsequent 
carctT  i>S  mtitilatiHl  biKlies  thrown  imllscriminatety  around  by 
the  action  of  the  train.  I'ra.Mi'ce  in  ra|Hil  dod^rin*;  is  c«in!iidercd 
an  exercise  of  rc:ison:ib!c  care,  and  when  Mr.  VVtKxl,  a  re- 
s|Ki ti tl  citizen  of  l*hilaik*l|)liia,  was  struck  by  a  fljinj;  cor])sc 
u  hilt- .>tandin<;  on  a  station  pkitforni,  the  courts  declined  to 
consiikT  his  case  :   Wotkt  v.  Ptt.  A*.  A*.  Co.,  4  l)i>t.  Rcp.  1 19. 

( hi  entering  a  car  ni<h  instantly  f«»r  a  seat,  do  not  st^ind 
k'i^.nrcly  l»»«»kini(  to  siv  which  pretty  jjirl  you  are  Roinj;  to 
sc.it  yourself  besiiUr.  This  i-*  mit  a  time  for  the  ins|icction  of 
fi-in.iif  loveliness.  Take  a  seat,  /.  1/.  1/.,  (X.  B.  TliU  is 
nol  vi-rlMtim  from  the  opinion) :  A' .SWtvK  v.  R,  R.  Co.,  15 
N.  V.  S.  loS.  The  courts  are  j^raciously  pleased  to  |>efmit  a 
p-is-iiTi^i-r  to  sit  next  the  stove  on  a  cold  day.  If  you  arc 
thrown  into  it  by  a  sudiK*n  jerk  of  the  train,  as  Mr.  Steu-art, 
of  IVx.K.  u.is,  y«»ii  may  recover.  This  is  ^ratif)'ing :  R.  R. 
('.'.  V.  S/iWitr/,  I  Tex.  Civ.  App. 

l*ointin^'  out  scener\'  to  an  admiring  friend  while  seated  at 
a  »ar  uiutlow  or  endeavoring'  to  pull  d«»wn  telci;niph  polos  or 
st.iiioii  posts  with  yiMir  hand  as  th»*y  are  passed,  is  not  an 
exer^i^i-  of  due  care;  (Juinti  v.  A'.  A*.  Co.,  7  S.  K.  Rep.  614. 
The  platform  of  a  car  is  not  the  profK*r  place  for  a  |)assen«^cr: 
T.»inv  V.  A.  A*.  Co.,  i«  N.  K.  Rep.  213.  The  fact  that  you 
are  :-^Minj«  to  a  fmitball  match"  or  prize  fij^ht  and  couh!  not  j»ct 
in  the  car,  ewn  were  yi»ii  as  thin  as  tissue  p.t|»er,  alTiirds  no 
excuse  in  the  omniscience  of  the  law  :  Wort/an j^toM  v.  R.  R, 
('o.,tt4  Vi.  107;  and.  if.  bcin;;  a  modest  man,  you  have  just 
ofVere*!  your  st-at  ti>  a  lady,  and  desire  to  conceal  y«»ur 
blushes  on  the  b.ick  platform,  we  are  afniid  that  your  only 
.iliei  n.itive  is  the  l<»ilet  nv^m.  You  may  enjoy  the  society  of 
tile  I>.it4^av;e  a^cn|.  but  it  is  ne;;li^ence.  per  u,  to  talk  to  him: 
A.  A*.  Co.  w  Lauj^tioH,  tj2  l*a.  21.     .Nothin*^,  not  e\cn  a  cinder 


HOMELY  ADVICft,  ETC.  34I 

in  your  eye  which  only  the  baggage  agent  can  extract,  justi- 
fies your  presence  in  the  baggage  car. 

Ridiiig  on  the  cupola  of  a  caboose  car,  though  an  exalted 
attitude,  b  not  one  of  due  care.  Mr.  Tuley,  of  Missouri^ 
thought  otherwise.  He  did  not  recover :  TmUy  v.  R,  R,  C#.» 
41  Ma  App.  432.  SimiUrly  a  position  on  the  coping  of  an 
engine  tender  or  the  sheet  iron  covering  of  the  steps  of  an 
devated  railroad  car,  while  they  may  afford  unsurpassed 
opportumties  for  viewing  scenery,  are  held  to  be  objectionable 
actions  by  the  courts :  CturroU  v.  R,  R.  C^.,  17  S.  W.  Rep. 
889;  R,  R.  C#.  V.  Riiey,  40  111.  App.  416. 

Do  not,  in  your  innocence,  seat  yourself  on  the  arm  of 
a  car  seat  to  converse  with  a  friend.  The  railroad  company 
b  not  responsible  for  your  safety  under  such  conditions. 
While  this  post  oflfers  excellent  advantages  for  whispering 
soft  nothings  into  the  ears  of  Venus,  the  railroad  company  is 
not  legally  expected  to  afford  facilities  for  love-making,  and 
such  action  may  be  regarded  as  negligence, /rr  jr  .*  H^<aliaee  v. 
R,  R.  ^.,  4  S.  E.  Rep.  503.  As  a  matter  of  safety,  it  is 
probably  better  to  rush  swiftly  to  a  seat,  and  plank  yourself 
solidly  upon  it,  for  though  courts  have  passed  no  opinion 
upon  one  who  rides  on  the  truck  of  a  passenger  car  or  the 
top  of  a  locomotive  smoke-stack,  certain  well-informed  indi- 
viduals have  shrewdly  inferred  that  they  might  regard  pro- 
ceedings of  this  nature,  in  the  light  of  mild  contributory 
negligence. 

The  law  has  a  strong  opposition  to  idle  curiosity,  and  if  the 
train  by  chance  should  stop,  be  thoroughly  convinced  in  your 
own  mhid  that  the  point  of  stoppage  is  a  station  ere  you 
alight.  A  water  tank  or  switch  house  will  not  suffice :  ll^am^ 
dett  v.  CorUm^  1  N.  Y.  S.  795.  Having  once  securely  seated 
younelC  take  good  care  if  the  car  be  imufiiciently  heated  to 
oomplatn  loudly  to  the  officials^  for  having  done  this  you  may 
resume  your  seat  and  welcome  sore  throat,  malaria,  bronchitis^ 
pneumonia  and  consumptfon,  with  the  pleasing  assurance  that 
the  railrond  company  will  be  required  to  pay  your  cfoctor's 
bill  and  compensate  you  for  phy^cal  suffering  beakies:  H^' 
iuigs  V.  R.  R.  £>.,  33  Fed.  Rep.  858. 
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It  is  a  charming  tight  to  tee  a  nun  stq>  airily  oAT  a  train 
which  draws  into  the  sution.  and  rush  to  the  Ibnd  embrace  of 
a  loving  wife  or  expectant  sweetheart,  and  as  he  does  this  no 
one  imagines  that  he  is  performing  a  feat  of  the  most  com- 
plicated description,  in  comparison  with  which  the  problem 
of  three  bodies  sinks  into  puerile  insignificance?  **  Railroads 
arc  run  for  the  public  convenience.**  Thb  was  a  rather  injudi* 
cious  statement  made  by  a  Massachusetts  judge.  Fortunately 
it  wa^  oMVr,  otherwise  it  might  have  revolutlonited  the  kw. 
PeriiMps  he  meant  to  say  **  The  public  are  run  for  the  conve- 
nicnce  of  railroads.** 

There  is  a  certain  intricate  action  performed  by  railroad 
officials,  known  to  the  omniscence  of  the  law  as  an  **  invitation 
to  alight*'  Such  invitation  we  may  hint  to  the  uninitiated  b 
not  couched  in  terms  such  as  "The  Northern  PlKific  RaOroad 
Company  presem  its  compliments  to  J.  S.  and  will  be  pleased 
to  dispense  with  the  pleasure  of  his  company  at  Walla  Walla 
Station."  No,  indeed.  An  indi\'idual  pokes  hb  head  in  at  the 
duor  and  calls  out,  **  X>'shirtlmxpq."  It  then  becomes  your 
duty  to  conduct  }'ourself  in  the  following  manner:  Think 
carefully  of  the  important  proposition  of  law,  to  wit :  That 
passengers  art;  expected  to  know  that  trains  stop  at  pbces 
<ither  than  stations.  Some  have  been  known  to  stop  tempo- 
rarily  in  a  cut.  but  under  such  circumstances  it  b  negligence 
/Vr  sc,  for  you  to  alight,  even  though  sunk  in  absence  of  mind, 
and  endeavor  to  scale  the  embankment :  Smiik  v.  H,  R,  r#., 
88  Ala.  538.  You  musr  realiie  the  bet  that  two  announce- 
ments are  some  times  made  of  a  station,  one  before  and  one 
upon  arrival.  If  in  doubt  on  thb  dubious  point,  it  b  your 
duty  to  inform  yourself  of  your  whereabouts:  Mim$ck  v. 
R.  R.  CV».,  56  N.  W.  Rep.  78a  Having  satisiactorily  turned 
over  these  points  in  your  mind,  do  not  bil,  under  all  ctrcum- 
.stances,  to  be  thoroughly  convinced  that  the  indivklual,  who 
so  hastily  thrust  hb  head  in  at  the.  door,  called  out  an  kidif- 
ttnguishable  name,  and  as  hastily  withdrew  hb  countenance 
from  your  view,— do  not  bil,  %re  repeat,  to  oonviooe  jfouraelf, 
that  thb  indivklual  b  an  officer  of  the  road,  and  one  in 
authority.    Thb  may,  to  be  sure,  necessitate  your  vnUdng 
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throttgh  tevcral  sections  of  the  train,  and  making  proper 
mquiriet  on  the  route,  but  if  it  should  so  happen  that  tfie 
voioe  in  question  emanated  from  a.throat  less  august  than  that 
of  a  railroad  official,  it  does  not  constitute,  in  the  tye  of  the 
law,  an  invitation,  and  you  maybe  negligent  in  alighting: 
R.  R.  C0.  V.  Fwrtll,  %\  Ind.  408. 

The  mental  process  necessitated  by  these  acts  is  a  trifle 
involved,  but  the  company,  so  runs  tlie  law,  must  perforoe 
permit  every  passenger  a  reasonable  length  of  time  in  which 
to  alight.  But  what  is  a  msonable  length  of  time  do  not 
attempt  to  determine.    That  is  the  province  of  the  jur}*. 

We  will  suppose  your  intellect  acts  \'er>'  rapidly— that  you 
have  inspected  the  surroundings— that  yuu  have  thoroughly 
grasped  the  legal  principles  which  we  have  presented  yoo-^ 
that  you  haw  punucd  the  person  who  called  the  station, 
through  the  train,  and  have  discovered  him  to  be  the  con- 
ductor :  and  now  finally,  you  ivach  the  platform,  panting  with 
your  physical  and  mental  exertions,  and  just  as  you  are  step- 
ping oflC  m  full  \'iew  of  an  official,  the  train  starts  to  mo\'e. 
Ah !  happy,  thrice  happy  man,  are  you  hurt  under  these  con- 
ditions. For,  observcji  the  sapient  bw,  it  is  negligence  on  the 
company's  part  to  start  the  train  when  one  is  plainly  percdx-ed 
in  the  act  of  alighting,  even  though  such  persons  may  have 
waited  an  unreasonable  length  of  time.  **  For  a  human 
being.**  said  a  Texas  judge,  in  a  temporary  ebullition  of  chris- 
tian  charity,  **does  not  forfeit  the  right  to  live  on  account  of 
being  negligent.**  This*  is  refreshing :  R,  R,  C0,  v.  Weisem^ 
65  Tex.  443. 

Having  fully  satisfied  >'ourself  that  the  invitation  is  one 
meeting  with  all  the  requirements  of  the  biw,  it  to  >*our  duty  to 
exercise  ordinary  care  in  alighting:  R.  R,  C#.  v.  HWams^ 
7  S.  W.  Rep.  88.  Perhaps  you  are  under  the  fanprcssion 
that  you  know  what  ofdinaiy  care  is.  Here  we  beg  leave  lo 
(your  mind.  The  train  to  expected  to  stop  at  a  station 
!  length  of  time,  UiA  cooversely  you  are  expected 
to  oocnpy  only  a  reasonable  length  of  time  in  leaving  it  Rush 
rapidly  to  the  platform,  and  plunge  down  every  step  until  you 
\  the  bat,  then  pause,  for  you  have  much  to  consider  at 
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this  particular  point.  Should  you  alight  while  the  train  is 
moving,  c\  en  though  it  might  not  ha\-e  stopped  a  reasonable 
length  of  time,  you  are  guilty  of  negligence:  C^sms  v.  R,  R. 
Co,,  56  N.  \V.  Rep.  14.  If  you  are  standing  on.  the  platform 
while  the  train  is  slowly  monng  into  the  station,  and  a  sudden 
jerk  precipitates  you  to  the  ground,  you  are  negligent :  Si€&r 
V.  R.  R.  Co.,  10  Fed.  Rep.  15. 

In  general,  if  the  train  be  moving,  be  it  ever  so  little,  'tis 
well  wA  to  alight.  Do  you  see  the  transaction  of  important 
business  slipping  from  your  gra^p,  do  you  see  home,  friends, 
family,  x-anishing  in  the  distance,  do  you  realize  an  empty 
purnc.  and  the  next  stop,  midnight  in  a  strange  city,  100 
miles  away,  under  no  circumstances  may  you  so  far  forget 
yourself  as  to  jump:  R,  R.  C0,  v.  Bam^s^  47  Mich.  470; 
Johnson  v.  R.  R.  Co.,  70  Penna.  357.  You  may  have  agreed 
with  the  conductor  to  stop  at  your  particular  place,  and  not 
impossibly  you  may  have  clinched  the  bargain  by  a  slight 
pccuniarv-  consideration,  but  that  is  no  excuse,  better  the  loss 
of  mone>'.  iricnds,  fortune,  than  the  charge  of  negligence, 
per  se.:  Bnrnttt  v.  R.  R.  Co^  87  Ga.  766.  You  may 
imagine  it  an  exceptional  case  when  the  train  is  derailed  and 
is  bumpin;;  over  the  ties,  and  that  you  might  be  permitted  to 
jump  under  such  terrifying  conditions.  Perhaps  it  is  best  to 
err  on  the  safe  side.  This  may  or  may  not  be  negligence : 
R.R.  Co.  v.  RohmMH,  13  W.  N.  C,  358.  You  had  better 
take  affairs  easily,  sit  down,  light  a  cigar.  This  is  not 
ne;;ligcnce. 

You  are  standing  on  the  car  steps,  the  train  is  moving 
slowly  out,  and  has  not  stopped.  The  conductor,  addressing 
you  in  that  polite,  engaging  manner  that  distinguishes  Ameri- 
can railroad  officials,  orders  you  to  jump.  Now  here  is  a 
difficult  problem.  If  the  attempt  be  manifestly  dangerous* 
you  must  resist  the  polished  insinuations  of  the  conductor, 
and  remain  on  the  car.  Since  the  determination  of  what  is 
*'  manifestly  dangerous  **  necessitates  the  injecting  of  yourself 
into  the  minds  of  a  modem  jury,  an  intellectual  feat  before  which 
Sir  Isaac  Newton  might  well  quail,  possibly  it  were  better  if 
you  swallowed  the  large  lump  in  your  throat,  and,  bomtshing 
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the  pleumres  of  a  cosy  fire,  a  fiudnattng  book  or  a  steaming 
supper  from  your  recollection,  returned  to  the  car:  RUMy. 
R,R.C^^\y  N.  E.  Rep.  107.  If,  however,  you  are  pulled 
violently  to  the  ground  by  a  gentlemanly  official,  while  stand- 
ing upon  the  steps  of  a  slowly  moving  train,  you  are  privileged 
to  recover  damages :  R.  R,  C0,  v.  Wood,  14  N.  £.  Rep.  573. 
N.  Bw— We  are  charmed  to  record  this  oasis  in  a  doKrt  of 
negligence. 

Suppose  the  train  has  stopped.  You  reach  the  bst  step  of 
the  platform  and  prepare  to  alight  The  step  is  too  high 
from  the  ground,  then  call  loudly  for  assistance.  Though 
perhaps  you  may  be  confronted  by  another  rule  of  law  which 
says  that  the  conductor  is  not  required  to  assist  a  passenger 
to  alight :  RaSfti  v.  R.  R.  Co,,  35  N.  W.  Rep.  645  ;  but  this 
only  applies  to  ordinary  drcumstanoes.  Never  attempt  lo 
determine  what  ordinary  circumstances  are,  but  having  bel- 
lowed persistently  for  assistance,  return  quietly  to  the  car, 
and  resume  your  seat  with  a  patient  resignation  that  affords  a  , 
strong  contrast  to  the  conduct  of  Mrs.  McDermolt  of  Wis- 
consin, who  insisted  upon  jumping,  despite  the  height,  and 
was  serioujily  injured  thereby :  Mclkrmatt  v.  R.  R,  r#.,  52 
N.  W.  Rep.  85.  And,  finally,  one  thing  more,  notice  critically 
where  }'ou  are  about  to  step.  A  certain  lady  of  PennsyKania 
stepped  upon  the  bung  of  a  beer  barrel  which  was  lying  on  the 
station  platform  as  she  left  the  train,  but  she  never  got  a  cent 
of  <lamagcs  for  the  court  thought  this  was  too  ordinary  an 
obstruction  :  Brmkmrtii  v.  R.  R.  Co,,  159  P^.  36a  Just  what 
would  be  such  an  extrMidinary  obstruction  as  to  make  the 
railroad  company  liable  we  are  not  prepaicd  to  say.  Poss3>ly, 
a  package  of  nitro-glycerine  or  a  pot  of  boiling  pitch. 

But  you  have  avoided  bungs,' you  have  not  ridden  on  the 
coping  of  the  engine  tender  (see  Mr/m).  You  have  not  shilly- 
shallyed  before  mounting  the  train  (see  smfrm).  You  are  home, 
you  are  safe. 

Ah,  little  does  Cecilia.  Camilla,  Evelina  or  Flabdla  think,  as 
she  clasps  her  loving  Mortimer  in  her  4rms,  of  the  way  beset 
with  ^Mtgen  through  which  he  has  passed.  Hug  tighter,  Cedlia. 
and  though  ir  be  but  a  short  ten  miles  of  iron  toad  that  scpar- 
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atcs  Mortimer  from  his  office,  think  twice  ere  you  determine  to 
remain  in  the  suburbii  another  ytar. 

Wc  have  had  serious  hesitancy  in  sending  the  above  lo 
|>rcss.  We  are  willing  to  confess  that  since  reading  up  the  sub- 
ject of  negligence  on  railroads  our  own  existence  has  not  been  a 
supieroely  happy  one.  There  b  a  consdousness  of  self,  a 
feeling  of  helpltns  ignorance  in  a  vast  sea  of  essential  knowl- 
edge that  oppresses  the  spirit  Perhaps  it  is  wrong  to  faitip* 
ducelike  feelings  into  rohids  now  blissAiUy  unoonsdousof  error ; 
perhaps— but  the  point  is  too  knotty.  We  will  at  least  save 
men  from  riding  on  engine  cowcatchers  or  dancing  the  bolero 
on  top  ofa  Pullman  hdaoe  car.  Doubtless  we  have  not  bborod 
in  vain. 


DEPARTMENT  OF  WILLS.  EXECUTORS  AND 
ADMINISTRATORS. 


How.  WILUAM  M.  ABHMAK, 

AMiitad  by 

'.  PAOB,  CHARUI  WOVRSD  COMAftB^ 

JOHTB  HOfWAftD  ILB04St»  WlUIAM  HSMBV  bOVD^  Jr^ 

BDWARO  RMKHtti  Jr. 


Tayuni  V.  TutcH.*  SvPKBsiB  CotmT  or  reXIISVLVAIIIA. 
Jakvary  7,  1895. 


Wbtra  It  «M  dslmed  that  Um  tcMator  «M  fo^wt  to  ddvsiam,  1«t  «M 
oChcfwtot  MM.  It  b  aot  bnpiopcr  lor  ilic  eowt  to  My  to  tlM  jory  that 
tkcy  wtn  to  dsddo  **  Mt  whether  tlM  pcoiltar  vltwt  of  tlw  iMlator  «•«• 
■cfiptiiral  or  iMicriilM«  fmnow  or  Abmraf  hot  ■nply  whether  or  sot 
Ihcy  eo  Impwiieil  hi*  miod,  becenic,  ■•  It  were,  to  inoofporetcd  into  hie 
■e«al  coMtltathMi  ae  to  rontrol  hie  Jodgmeot  is  regent  to  the  we  end 
*  dbporftkM  fm  hie  prepeity  t  eo  ee  to  prevent  hie  perceiviof  or  eppicciel* 
l^f  the  otdlnefy  dnty  he  owee  to  Me  (hnlly,  or  their  deinw  npon  him  ee 
efrthcriflthetfcipcct.*'  The  cooit  ebo  leying  that  if  the  evidence  did 
not  Mfljr  ked  to  the  condnsloo  that  the  teetotor*!  Bind  wee  oecrpoweied 
end  eontevUed  by  hie  pecnliar  viene  eo  ee  to  prevent  hini  ftoni  eneroMnK 
e  leoioneMe  or  rational  Jndgnent  In  relation  to  the  dlipodtion  of  hie 
property,  their  verdict  ahonld  be  in  Ibvor  of  the  will,  however,  ebanrd, 
fidicniomor  nnlbnnded  they  eMght  individnally  or  collictlvely  bellrve 
hb  peaUlor  views  on  ftith  end  ite  eflRBcti  to  have  been. 

UxjUsiT  AXD  UXNATURAL  WlLU. 

The  view  of  a  will,  which  rei^ardt  it  at  con&*rnns  the 
power  of  dhrcrtinf;  property  from  the  ikmily  of  the  teitator  or 
of  dii^utMitini;  Mich  propccty  unequally,  ie  modem.  Early 
ciutom  did  not  look  with  iavor  upon  the  dMinheriaon  of  the 
heir;  the  cooncctioo  was  too  clone  between  the  Mioccisioii 
toproperty  after  death  and  the  performance  of  the  facrifidal 
rilee  in  honor  of  the  dcceaecd  that  probably  had  their  ori|*fai 
hi  aacvlor  wonhip  (Maine's  Early  Law  and  Custom,  f9). 
Ax  the  fiomuk  law  what  actually  passed  lirom  the  testator  to 

>»^srtsd talis Vh. jMs  3» A.  Mia. 
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the  hdr  was  the  /amify,  that  is  the  ugsregatt  of  rights  and 
duties  contained  in  the  ^mttia  patcUas,  It  was  possible  by  the 
law  of  the  twelve  tables  for  the  testator  to  exhaust  his  entire 
patrimony  in  legacies,  leaving  his  instituted  heir  nothing  but 
the  bare  title  (Gaius  L.  II.,  tit  xxtii.  Nasmith*s  Outline,  a/o). 
Historical  writers  have  occasionally  fiiUen  into  the  error  of 
assuming  an  injurious  license  of  disinherison  indulged  in  by 
heads  of  (amilies  (Montesquien  Lib.  XXVII.,  ch.  i).  The 
indications,  however,  are  that  a  will  was  not  customarily  re- 
garded by  the  Romans  as  a  means  of  disinheriting  a  fitmily  or 
of  effecting  the  unequal  distribution  of  a  patrimony.  The 
rules  of  Uw  preventing  such  action  increase  in  stringency  as 
the  system  of  jurisprudence  is  perfected.  The  testamentary 
power  had  become  valued  for  the  assistance  it  gave  in  ena- 
bling the  testator  to  make  an  even  and  feir  provision  for  his. 
real  family,  emancipated  as  well  as  unemandpated,  cognati 
as  well  as  agnati  (Maine's  Ancient  Law,  21 1). 

A  will,  in  which  the  testator  unreasonably  passed  over  his 
nearest  relations  in  order  to  make  over  his  property  to 
strangers,  was  thought  to  argue  a  lack  of  natural  affection 
and  was  called  an  "undutiful  will.*'  The  relations  passed 
over  u*crc  entiUed  to  ha%'e  the  testament  declared  null  and 
void,  on  the  ground  that  the  testator  was  of  unsound  mind 
when  the  testament  was  made,  on  bringing  an  action  Ht  inof* 
fidos9  Usiamtmto,  The  action  could  be  brought  by  the  chil- 
dren, if  there  were  none  by  the  ascendants,  and,  failing  these 
b>'  the  brothers  and  sisters,  but  in  the  last  case  only  when  the 
person  instituted  was  of  bad  character  {imrpis)*  (More>'*s 
Outline  of  Roman  Law,  327 ;  Campbell's  Compendium,  85.) 
In  the  words  of.  the  code  this  does  not  mean  that  the  tesutor 
was  really  insane,  but  that  the  testament,  though  regubirly 
made,  is  inconsistent  with  the  duty  of  affection  the  parent 
owes,  for  if  the  testator  is  really  insane  at  the  time,  the  testa- 
ment is  null  (Code  of  Justinian,  lib.  II.,  tit.  xviii.  Saunder'a 
Ed).  The  fiction  insanity  (eoicr  imsamae)  deckfes  Sohm  **  is 
probably  due  to  the  reception  of  the  Greek  law.  In  the  early 
Attic  law  we  find  precisely  the  same  form  for  impeaching  an 
unduteous  will  as  io  Rome,  the  testator  being  accused  by  his 
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rdativcs  of  pmAm**  (c.  p.  Schulin  1.  c  p.  16).  There  b 
icason  for  believing  that  the  Greeks  went  further  in  their 
itcognition  of  claims  to  a  statutory  share  than  the  Roman 
centumviral  court  (Sohoi  Institutes  Lib.  III.,  ch.  ii,  i  100,  iS). 

The  statutory  share  to  which  an  hdr  succeeded  by  neces- 
sity called  the  poriio  iegUima  was  fixed  by  the  18th  Novel  of 
Justinian  at  one-third  of  the  intestacy  share  when  the  number 
of  heirs  was  four  or  less,  and  at  one*half  the  intestacy  shaiie 
when  the  number  of  beirs  was  greater  than  four.  Where  the 
heir  leodved  something  under  the  will  but  not  enough  he 
was  required  to  proceed  by  aeih  im  mppiemtntum  itgitimme. 
Justinian's  most  important  reform,  hpwever,  was  accomplished 
by  the  1 1 5th  novel.  By  this  ascendants  are  required  to  insti- 
tute as  heirs  such  of  their  descendants  as  would  succeed  on 
intestacy  and  vice  venm.  Disinherison  was  permitted  only  for 
certain  definite  statutory  reasons  to  be  expressly  stated  in  the 
testament  (Salkowski*s  Roman  Law  lib.  III.,  pt.  iv.,  i  170 ; 
SohAi  Inst.  466).  These  reasons  are  described  by  the  term 
"ingratitude."  Examples  are  an  attempt  on  the  life  of  the 
testator,  cruelty  to  him  or  refusal  of  suhnstenpe:  (Mackeldey*s 
Roman  Law,  i  738:  Code  Napoleon,  ff  955,  IQ46,  1047; 
Gvil  Code  of  Louisiana,  H  1559-1562)..  In  Banowtk  v. 
BiUUr^  2  La.  Ann.,  293.  it  was  held  that  a  parent  could  disin- 
heiit  a  child  for  nuirr>*ing  without  his  consent. 

"The  kw  of  Enghind,"  declares  Blackstone,  "makes  no 
such  constrained  suppositions  of  insanity  or  forgctfulness,  and» 
therefore,  though  the  heir  or  next  of  kin  be  totally  omitted, 
it  acfanits  no  fwrrv/s  m&ficiasi  to  set  aside  such  a  testament  ** : 
Bl.  Comm.,  Bk.  II.»  p.  503.  While,  perhaps,  no  person  was 
bound  by  the  general  law  of  the  kingdom  to  leave  anything 
by  will  to  any  particular  person,  local  customs  dki  lay  restric- 
tions upon  the  testamentary  power.  One  of  these  conunonly 
was  to  remember  his  lord  with  his  best  chattel,  then  the 
church  and  after  these  he  might  dispose  of  the  remamder  at 
pleasure  (Gbnville  Lib.  VII,  c.  5.,  Bracton,  60).  Another 
i^ivisaon,  in  accordance  with  the  <fustom  of  gavelkhid»  is  died 
by  Finalson.  Says  the  costumal  of  ICnt:  "Let  the  goods  of 
nveUdad  persons  be  divided  into  three  parts  after  the  ftmcral 
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and  debts  paid.  So  thai  the  dead  shall  have  one  part  and  the 
lawful  sons  and  daughters  another  and  the  wife  the  thifd,  and. 
if  there  be  no  lawful  issue,  let  the  dead  have  one-half  and  the 
wife  the  other  **  (Ftnalson's  Reeves'  History  of  English  Law, 
V'ol.  t,  p.  339).  The  share  of  the  wife  and  diildren  were 
called  thdr  reasatiMe  parts  and  the  writ  iU  rm^mmbili  pmrti 
homamum  was  given  to  recover  them.  The  right  to  the  re^ 
sonable  part  was  expressly  reserved  in  mtigtim  ckmrtm^  and 
Blaclcstone  is  of  the  opinion  that  this  was  the  coromon  law  of 
the  land  in  the  reign  of  Edu-ard  HI.  (Bl.  Gmim.  II.,  p.  493)1 
Sir  Henry  &  Maine  attributes  the  gnmth  of  freedom  in  testi- 
memary  power  to  the  influence  of  primogeniture  **as  the 
Feudal  bw  of  land  practically  disinherited  all  the  children  in 
fevor  of  one,  the  equal  distribution  even  of  thone  sorts  of 
property,  which  might  have  been  equally  divided  ceased  to  be 
viewed  as  a  duty  *'  (^faine*s  Ancient  Law,  318). 

It  n  interesting  to  note  that  in  the  reign  of  Edward  VI, 
a  commission  was  appointed  to  reform  the  eoclesiasticah  law. 
This  commission  met  in  1553,  carried  on  and  completed  acs 
work,  but  before  it  received  the  royal  confirmation  the  young 
king  died,  and  the  project  died  with  him.  In  the  report  it 
was  provkled  among  other  reforms,  that  no  son  should  be 
passed  over  in  his  lather's  will  unless  expressly  disinherited, 
and  such  disinherison  would  not  be  good  unless  for  just  cause. 
So  abo  with  wives  and  daughters.  These  causes  were  enumer- 
ated and  follow  closely  the  dvil  bw ;  one  cause  b  significant 
of  the  times,  wives  and  children  who  became  heretics  might  be 
passed  over  (Reeves'  History  of  English  Law,  Vol.  Ill,  p.  50). 
The  customs  referred  to  above  and  the  influence  of  the  dvil 
bw  are  probably  the  cause  of  that  erroneous  but  widespread 
impressKMi  of  the  necessity  of  leaving  the  hdr  a  shilling  or 
some  other  express  legacy,  in  order  to  eflectually  disinherit 
him  (Bl.  Comm.  11.,  p.  503).  A  statute  of  the  State  of  Wash- 
ington provides,  that  if  children  are  not  mentioned  or  provided 
for  in  the  parent's  will,  the  parent  will  be  presumed  to  have 
died  intestate,  as  iar  as  such  children  are  oonoemed  (Gen* 
Stat  Wash.,  f  1965).  The  object  of  the  sUtute  b  not  to 
compel  a  substantbl  provision  for  children,  but  to  prevent 
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dmnherithig  through  tnadverlenoe :  JUwtr  v.  Bmvtr^  5  Wash, 
aas ;  W/ V.  ^t//.  7  Wash.  409. 

Fccliiig  and  opinion  both  in  England. and.Aaieflca  have 
be»  ao  inflttoioed  by  the  piacti^  offreecibin'lii  totamentary 
diipoittion%  that  an  interfeience  with  this  {Mactice  would  be 
legvded  as  an  inteiferencc  with  the  rights  of  the'  indtviduaL 
*'k  is  as  much  the  duty  of  the  omirts  to  uphold  the  right  of 
the  owner  of  property  to  dispose  of  it  by  will,  according  to 
his  pleasure,  as  to  see  that  he  is  not  imposed  upon  hi  the 
exercise  of  that  right : "  Dmmtmt  v.  Dmnnnt,  46  N.  J.  Eq. 
223.  Nor  does  it  make  any  cBflerence  from  what  source 
testator  mherited  or  derived  his  property :  In  n  Irkkt^M  HW, 
19  N.  Y.  S.  315.  The  unreasonableness  of  predjudioes  or 
the  unfiumess  of  dispositions,  however  much  they  may  be  the 
subject  of  criticism,  however  much  the  product  6f  bad  advice 
and  resentment,  cannot  alone  avail  to  invalidate  a  will :  fmn's 
£sMe,  I  Misc.  Rep.  280;  Imn  GUetfim'sWUl^  26  N.  J.  Eq. 
$83 ;  WimtcnmtU  v.  H^SInMr,  27  N.  J.  Eq.  447,  28  N.  J.  Eq. 
437:  DaU  v./Wr,  36  N.  J.  Eq.  269;  StdiOwys.AUbrkk, 
118  111.  199;  Tnsivami  v.  Rai$u,  2$  S.  W.  (Tex.),  1092; 
Bemneti  v.  Brmiicti,  26  A.  (N.  J.).  573 ;  Laeur's  EsinU,  3  Fa. 
D.  817. 

No  matter  bow  flagrantly  the  testator  has  violated  the 
obligations  of  aflection  :  In  rt  Btmr*i  Will,  16  N.  Y.  S.  874. 
No  matter  how  sudden  the  change  of  testamentary  dispoei* 
tion :  /jv  fv  Clark's  Will,  23  N.  Y.  S.  712.  The  omission  or 
disinheritance  of  a  child  is  entitled  to  no  weight  other  than  as 
a  circumstance  to  be  considered  with  other  evidence  tending 
to  riiow  undue  influence  or  want  of  mental  capacity :  Smiik  v. 
Hwris^m.  2  Heislc  230;  Sltioit  v.  Sftnrm,  58  Mo.  307* 
Where  force,  fraud  or  undue  influence  to  used  the  free  agency 
of  the  testator  b  destroyed  and  the  histrument  obviously  is 
not  his  will.  Want  of  sufficient  mental  capadty  b  the  usual 
ground  for  contjest  in  the  hundreds  of  will  cases  tried  every 
year  in  the  courts  of  this  country. 

To  the  medical  profession  insanity  is  simply  *'  a  condition 
due  to  disease  of  the  brain,  expressed  by  impairment  of  ieeling 
thought  and  volition : "  Hamilton's  System  of  Legal  Medidne» 
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Vol.  II,  p.  3^  ConfiiMon  and  misunderstanding  result  from 
the  hct  that  "  insanity  '*  as  defined  above  does  not  necessaril/ 
deprive  the  testator  of  testamentary  po«'er.  The  question  in 
every  case  is  not  whether  the  testator  was  or  was  not  suflering 
from  disease  of  the  brain,  but  whether  at  the  time  of  executing 
his  u-ill  he  had  sufficient  intelligence  to  understand  the  business  in 
which  he  was  engaged,  and  to  know  what  property  he  had  and 
who  had  claims  upon  it:  /farrit&ti  v.  R^umn,  3  Wash.  C. C.  580; 
Dctafield  V.  Ptrrisk,  2^  N.  Y.  9 ;  Bulger  v.  Rms,  98  Ala.  267; 
Crmg  V.  SoMikmi.  35  N.  E.  (111.)  36.  •*  It  would  be  unjust,** 
said  Judge  Cooley,  *'  to  deprive  a  man  of  the  control  of  his 
property  as  soon  as  the  indications  of  mental  disease  appear. 
.  .  .  It  b  with  mental  health  as  with  physical.  A  physidan  dts* 
covers  e\'idence  of  actual  or  incipient  unsoundness  in  numerous 
cafics  of  thoscVho  pass  with  their  fellows  as  persons  in  perfect 
health.  For  the  purpose  of  treatment  this  is  useful,  but  for  the 
ordinary*  purposes  of  life  the  ph>*sician  must  adopt  the  same 
standard  with  the  rest  of  the  community,  and  those  perKms 
will  be  considered  in  health  who  pursue  their  ordinary  avoca- 
tions and  discharge  the  ordinary  duties  of  life  without  being 
incommoded  or  inconvenienced  by  physical  disorders:" 
Fraser  v.  JfamisM,  42  Mich.  207.  So  in  the  matter  of 
Frkkt's  WUi  it  appeared  on  autopsy  that  deceased  had  tumors 
on  his  brain,  but  they  u-ere  not  shown  to  have  affected  his 
understanding:  19  N.  Y.  S.  315. 

Rccentricity  of  habits,  moral  depravity,  or  dissipation,  do 
not  establish  want  of  capacity :  Prtnliss  v.  BaUt^  88  Mich. 
567 ;  HttteMMSon  v.  Hmtckinsom,  38  N.  E.  (111.)  926 ;  Boards 
9Mit  V.  IVaoduum^  47  N.  H.  120.  Nor  the  weakness  of  old 
age:  Pike's  Esiati,  31  N.  Y.  S.  689;  U  re  Bcger^s  Estate,  31 
A..  359;  Leeper  v.  Tayior,  47  Ala.,  221.  But  see  Bever  v. 
Si*amgUr,  61  N.  W.  (la.)  1072.  Nor  the  es^cessive  use  of 
intoxicating  Ikjuors,  unless  it  is  shown  that  the  will  was  made 
during  a  period  irhcn  the  reason  was  actually  dethroned  from 
that  cause:  In  re  Janes*  IVUi,  2$  N.  Y.  S.  109 ;  Petk  v.  Ouy, 
77  N.  Y.  9 ;  Lewis*  Estate.  140  Pa.  179 ;  Dimamds*  EsttUe,  3 
Pa.  Dist  554.  So  also  with  the  morphine  habit:  InreCde/ 
WUi.  49  Wis.  179.    It  is  not  necessary  to  prove  that  testator 
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actually  recollected  all  his  property ;  it  is  sufficient  if  he  was 
mentally  capable  of  doing  so :  Kerr  v.  Umtf^rd,  31  W.  Va. 
659.  Nor  can  it  be  said,  as  a  matter  of  law,  that  because  a 
poaon  b  incapable  of  transacting  ordinary  business  he  ts 
incapable  of  making  a  testamentary  disposition  of  hb  estate: 
Smnei  v.  Baumum.  37  N.  £.  (111.)  8S5 ;  TaySar  v.  C^t,  38 
N.  E.(ni.)6s6:  Mar  v.  BiMe,  12;  Mass.  414;  H^k^merv. 
Twomdfjr,  1 36  Mas^.  145. 

The  theory  of  partial  insanity  or  delusion  is  of  compaia- 
tively  modem  origin  and  growth.  The  term  "partial  insanity/* 
although  frequently  used,  b  unscientific  and  it  b  saler  to  speak 
of  monomania  or  paranob;  In  the  words  of  Hamilton :  *'  It 
b  no  more  possible  for  a  partial  disease  of  the  mind  to  exist 
than  for  a  partial  variob  or  a  partial  phthisb.  It  b  true  that 
certain  insanities  have  limited  forms  of  expression,  but  I  have 
never  seen  a  case  even  of  paranoia  or  some  of  its  allied 
psychoses,  or  moral  imbecility,  where,  sooner  or  later,  there 
were  not,  more  or  less,  decided  indications  of  general  and 
profound  intellectual  disturbance:"  Hamilton,  Vol.  II,  p.  1 14; 
\raiiams  on  Executors,  Ed.  of  1895,  p.  30.  Monomanb  or 
paranoia  b  an  insanity  in  which  the  mental  aberration  consists 
in  the  existence  of  limited  delusions  that  are  of  a  grandiose  or 
depressed  or  persecutory  nature.  In  Drew  v.  CltnrJk,  3  Add. 
79.  the  leading  case  on  this  subject,  it  was  held  by  Sir  John 
Nicholl  that  a  will,  the  direct  oAspring  of  insane  delusion  was 
void.  In  that  case  a  prominent  doctor  had  treated  hb  only 
daughter  from  her  earliest  childhood  in  a  manner  truly 
fiendish  and  finally  disinherited  her,  although  there  was  no 
reason  for  such  conduct  on  his  part,  hb  daughter  bdpg  dutilul 
and  h^ly  regarded  by  all  who  knew  her. 

Some  of  the  Englbh  cases  carrieo  thb  cfoctrine  to  an 
extreme,  hokfing,  that  if  the  testator's  mind  was  unsound  hi 
one  particolar  it  was  altogether  unsound,  and,  therefore, 
infapnbie  of  performing  a  rational  act,  such  as  the  making  of 
awfll:  murm^if.  Wormg.  6  Moo.  P.  €.'341.  A  diflerent 
dodrioe  subsequently  pre\-ailed«  and  it  b  now  hdd  that  to 
'  it  favaUd  the  will  must  be  the  direct  product  of  the 
Bmigktm  v.  Kmgkt.  L.  R.  3  P.  ft  D.  64;  Ssasf  v. 
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Smte,  L.  R.  5  P.  Div.  84.  For  example,  a  monooiafiia  oit 
the  subject  of  eating  was  held  not  to  affect  testator's  capacity 
to  make  a  will:  Jemcket  v.  SmiHkJiM^  a  R.  I.  355.  Where» 
however,  a  testator  believed  that  he  was  a  son  of  George  IV» 
and  under  that  delusion,  made  a  will  leaving  his  property  to  a 
library  at  Brighton,  a  favorite  resort  of  that  king,  the  will 
was  set  aside  as  the  oAspring  of  delusion:  Smet  v.  Smee^  L. 
R.  5  P.  Dhr.  84.  So,  also,  where  testator  had  deluskms  of 
persecution :  Sacieiy  v.  H^pper^  43  Barb.  625 ;  BmUmaime  v. 
n^mui/cot,  63  Wis.  316 ;  Edomrds  v.  Dtnii,  30  W.  L.  B.  (O.) 
285.  That  his  family  were  trying  to  poison  or  injure  turn: 
Riggsv,  Tke  S^eietjr,  95  N.  Y.  505.  That  his  wife  was  unfeithful : 
Ar  n  Gaitn0ms*  WUi,  2  Misc.  Rep.  339;  Av^  v.  Rider^  67 
Wis.  398.  Or  his  child  illegitimate :  Hmtus  v.  Hmydtn^  $4  N. 
W.  (Mich.)  911.  And  where  deceased  had  fuddenly  conceived 
an  intense  and  unreasoning  hatred  of  a  member  of  the  family: 
yWUr  V.  Wliiit,  5  RedC  320;  MtrrU  v.  Rdsi9H,  5  Redf.  22a 

In  the  matter  of  Ltekw^Pits  Wiii^  testator  executed  an 
instrument  giving  all  his  property  to  charity,  except  a  sum  to 
his  executor,  "as  high  as  one  quarter  of  the  estate,  large 
enough  to  be  abo\'e  any  bribe  that  may  be  oAered  by  my 
brothers  and  sisters  for  the  redemption  of  this  will  and  the 
heirship  to  my  estate.**  The  court  said,  **  I  am  persuaded  that 
the  alleged  will  must  be  rejected,  that  it  is  unnatvral,  unreason- 
able and  strange  on  iu  fiice."  8N.Y.S.345.  In  CarUf'sEsfate. 
1 1  Pa.  C.  C.  140,  tesutor,  an  acoomplisUied  man,  fell  into  a 
h>*pochondriaca1  condition  and  excluded  from  partidpatmn  in 
his  estate  two  daughters,  one  because  of  her  marriage  to  & 
man  against  whom  he  had  conceived  a  sudden,  groundless  and 
unreasoning  antipathy,  and  the  other  because  of  her  piesence 
at  the  ceremony,  at  the  same  time  reducing  the  shares  of  other 
children  present  to  life  estates.  An  issue  dtvismfiS  vti  mm  waa 
granted  on  the  ground  that  the  evidence,  if  believed,  was  su^ 
fidcnt  to  establish  an  insane  deluskm. 

On  the  other  hand,  if  theie  are  fects.  however,  tnsufikient, 
from  which  a  prgudiced  narrow  or  bigoted  mind  might  derive 
a  particular  klea  or  belief;  it  cannoit  be  said  that  the  mind  ia 
unsound  in  this  respect    The  belief  may  be  illogical  or  pre- 
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poslerous,  but  it  is  not,  thereibre,  evidence  of  insanity,  fm  re 
WkUes  Wm,  121  N.  Y.  406:  (4«r  V.  PkOektr,  ;;  N.  Y.  533  ; 
Ettau  if  CmrpemUr^  94  Cal.  406.  In  MarHm  v.  TSIi^vr,  37 
W.  Vs.  38,  it  was  developed  that  testator  missing  liis  will  from 
liit  papers  and  unjustly  suspecting  hu  grandchild  of  taking  it 
excluded  her  from  a  later  will.  The  original  will  was  subse- 
quently founded  enclosed  in  a  deed  in  hb  box.  A  verdict  for 
the  contestants  was  set  aside,  the  court  saying,  that  if  tiie  testa- 
tor had  testamentary  capacity,  it  was  none  the  lef s  hu  will, 
although  hje  may  have  been  influenced  to  exclude  parties 
from  sharing  in  his  bounty  under  a  mistaken  apprehension  of 
fiicts.  TUs  question  frequently  arises  where  it  is  alleged  that 
deceased  was  subject  to  a  delusion  as  to  the  illegitimacy  of  his 
chtkfaen.  "It  is  conceded,"  sakl  the  court  in  PitUer  v.  Jmut. 
"  that  the  coiKlusions  he  (the  testator)  drew  from  the  frets  U€ 
.wholly  unwarrantable  and  without  any  justUication,  indicating 
at  least  an  unrelenting  jealous  disposition,  but  unjust  and 
absurd,as  they  may  be,  they  were  not  the  pure  creation  of  a 
perverted  imagination  without  any  foundation  in  reality:"  20 
Ore.  24S ;  /«  rt  SmUA's  WiU,  24  N.  Y.  S.  928 ;  Or//  v. 
FuUerfm,  34  N.  Y.  196 ;  CmM  v.  PBUekar.  77  N.  Y.  533  ;  Coitus 
WSl,  419  Wis.  179;  /)Uri>r  V.  CAatfr.  i  Dem.  533.  The 
specubtive  belief  of  an  individual  concerning  things  natural  or 
supernatural,  no  matter  how  irregular,  is  not  to  be  regarded  as 
insanity:  SmM's  Will,  543;  Chafin^s  Will,  32  Wis.  557; 
Banard's  IfW,  16  Abb.  Pr.  128;  N^rtweff  v.  AMfasUr,4 
Redf.  389.  It  is  within  very  narrow  limits  that  any  such 
-  belief  can  be  confidently  pronounced  a  delusion.  *'The  qucs- 
tkm,'*  it  was  remarked  in  Tajdpr  v.  Trick,  **  is  not  so  much 
what  he  believed  on  these  subjects  as  what  effect  had  his 
bdiefii  on  hu  mental  condition  :'*  (16$  P^.  586  at  p.  60a)  If 
such  bdiefSi  unsettle  the  judgment  and  leave  the  subject  under 
the  nifluence  of  a  delusion  that  usuriM  the  reason  and  con- 
trolls  the  will,  then  such  perKm  has  not  a  sound,  disposing 
mind  and  memory :  RMmsam  v.  Adam%i  62  Me.  369. 

As  alivady  stated,  iiijustice  and  inequality  in  the  distnbutkin 
of  property  mny  be  consklered  in  conncctkm  with  other  frets 
ihosring   incapnci^,   as   a  droumstance  tei|ding  to  show 
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uawundness  of  mind:  PocUr  v.  Ckristmmm^  34  N.  E.  57; 
Tmtmtj  V.  Lm^,  76  Pa.  106;  Biimir  v.  Biiner,  65  P^  347; 
Kiwx  V.  Km0x,  II  S.  125;  yfcF^dden  v.  Ctf^imr,  25  &  W. 
(Mo.)  506.  To  take  the  question  of  alleged  unreasonableness 
from  the  jury  is  reversible  error:  &mms  v.  Rmssei^  $7  N*  ^' 
(la.)  601 :  Shniey  v.  SkeHey,  81  Ky.  240.  At  the  same  time 
it  is  improper  to  single  it  out  from  the  other  fiicts  oTa  case  and 
instruct  specially  as  to  it,  thus  giving  it  undue  prominence  and 
tending  to  mislead  the  minds  of  the  jury  from  the  real  issue 
of  capacity:  Bksd^v,  Bindoe^  1  S.  W.  10;  Bmrmy  v.  T^rrty^ 
14  S.  W.  (Ala.)  685.  It  is  only  a  circumstance  and  never 
regarded  as  suflkient  alone  to  invalidate  a  will :  Gambit  v. 
GmmbU^  39  Barb.  373.  Thb  is  particularly  true  where  the 
fiicts  suggest  a  reason  for  such  discrimination  as  from  motives 
of  gratitude  or  personal  attachment:  tm  re  SmeUut^^  136  N. 
Y.  515;  im  ft  Mondmf^  1 10  N.  Y.  450:  or  to  secure  peaoe 
at  home,  Peery  v.  Petty ^  29  S.  W.  (Tenn.)  1 .  Or  a  preference 
for  children  who  formed  part  of  the  household,  or  for  the 
younger  children:  Im  re  Mwra/s  EstaU^  it  P^.  C.  C.  263; 
XUnvamlerv.NieewMder.^f  N.  W.  (I11.)69S.  Or  a  sUtement 
that  a  child  has  already  been  provided  for:  AM|f  v.  Hdmes^ 
84  Me.  819.  Family  discord,  uniilial  conduct  of  children, 
the  itcparation  of  husband  and  wife,  are  all  circumstances  to 
be  carefully  considered:  CkamdUr  v»  J^si,  11  S.  636;  im  re 
Smrdam's  Witt,  32  N.  Y.  S.  449-  "A  person  will  be 
influenced  in  the  formation  of  his  attachments  and  prejudices 
by  his  associations,  relationship,  benefits  or  injuries.  This  is 
natural  and  he  may,  in  the  exercise  of  his  discretion,  dispose 
of  his  property  according  to  his  predilections  thus  formed:" 
Mtckeiiv.  MUekiU,  43  Minn.  73 ;  Tmtmbmtty.  GM^ms,  2  Zab. 
117;  Lee  \.  Lee,  4  McCord,  183;  McDommUU&m's  EsttUe,  130 
Pa.  480;  Bimhry.  CSme,  33  P.  (Ore.)  $4^;  Barnes  v.  Barnes, 
66  Me.  286;  MJims  v.  Brmsi/,  63  la.  432;  Amsiem  v.  Grmkmm^ 
8  M00.P.C.493;  WkUey.Drioer^x  Phill.84;  Futet^s Etteae, 
142  Pa.  62.  A  will  cannot  be  termed  inofficious,  which  disr^ 
gards  the  claims  of  collatenls  in  fevor  of  a  wife:  MeCemm^s 
Estate,  2  Pi.  DisL  181;  Bmimiit  v.  WeOert^  28  S.  W.  (Ky.) 
785;  Harwm^y.  Betker.  6  Moo.  P.  C  282.    Nor  the  | 
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over  of  collaterals  in  fiivor  of  others  leas  needy:  CWmwf  v. 
Viavd,  122  Ind.  266,  particularly  where  the  deoeaied  never 
regarded  them  as  probable  objects  of  hb  bounty :  Ar  rr  SKm#*# 

»f%  26  N.  Y.  S.  494. 

It  will  be  seen  from  the  cases  cited,  as  well  as  firom  many 
others  excluded  from  want  of  space,  that  while  the  number  of 
these  contests  is  great  the  proportion  of  the  successliil  is 
smslL  This  is  as  it  should  be,  for  in  most  instances  they  are 
undertaken  throu^  personal  animosity  or  hi  the  hope  of 
extorting  a  compromise  from  the  benefidaries  under  the  will. 
Even  in  cases  of  seeming  hardship  it  b  seldom  that  success 
can  be  predicted  with  any  degree  of  confidence.  As  a  means 
of  enforcing  parental  anthorityas  a  protection  to  the  aged,  and 
the  friendless  from  indifTerence.  and  neglect,  the  couru  firmly 
I  the  testator's  right  to  freely  dispose  of  his  property. 
Wm.  Hbnrv  Lovd»  Jk. 
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OB  Ike  Mfvtjr  to  ratcfftaf  taio  toe  < 
flf  avtkoritjr  Mpporti  Uie  ] 

(■■VHMIi  n  ■  ■OS  OINIIBm^  < 

doMTt  cf  the  d^blov't  puifioM  \ 
•■cha^lidoH 

Rbquisitbs  op  Contracts  op  Surbtvsnip  ano  Goabaiitv. 

The  contract  of  turctyship  or  giuumiitf  it  nid  to  have  heen 
"  coeval  with  the  fint  contracts  recocded  hi  history.** 

The  Proverbs  of  Solomon,  contahi  moic  than  one  allusion 
to  suretjes  and  suretyship,  declaring  it  not  only  unwise,  but  as 
indicatmg  a  hwk  of  understanding,  to  enter  into  such  an  obli- 
gation (Prav.  II,  17,  22).  (See  noCe^  Story  on  ContradSi 
I  1107.) 

However  faiconstftent  it  may  be  with  the  laws  and  teachings 
of  Solomon,  selfishness  and  prudence  have  yielded  to  firiend- 
ship  and  to  the  demands  of  sodal  and  commercial  aflaifs, 
and  we  find  the  contract  of  a  guarantor  or  suie^  to  be  an 
important  nctor  m  commercial  transactions,  and  an  important 
feature  of  commercial  bw.  It  has  long  been  established 
that  *' sureties  are  fiivorites  of  thekw:**  LtfmyHte y,  Jmmes^ 
92  Ind.  24a  **  Nothing  can  be  clearer,**  says  Mr.  Jus- 
tice Stoky,  ""both  upon  principle  and  authority,  than  the 
doctrine  that  the  liability  of  a  surety  is  not  to  be  extended  by 
implication  beyond  the  terms  of  his  contrsot  To  the  extent, 
and  in  the  manner  and  under  the  circumstances  pointed  out 
In  his  obligation,  he  is  bound,  and  00  farther.  It  is  not  su^ 
ficicnt  that  he  may  sustain  no  injury  by  a  change  in  the  con- 
tract, or  that  it  may  even  be  for  his  benefit  He  has  a  right 
to  stand  upon  the  very  terms  of  his  contract ;  and  if  he  does 
not  assent  to  any  variation,  and  a  variation  is  made.  It  is  fiitaL 
And  couru  of  equity,  as  well  as  of  law,  hav«  been  hi  the  copn 
stant  habit  of  scanning  the  contracts  of  suieties  with  consider' 
able  strictness:"  ilSKfr  v. Sflrsnsrf,  9  Wheal.  6to. 

Not  only  has  it  been  the  indtnation  of  the  common  law  to 
preserve  to  the  fullest  extent  the  rights  of  guarantora  and 
sureties  hi  the  construction  and  enlbrcement  of  their  conHncts, 
Kgardhig  them  as  nHeHuim  Jmis.  but  the  statute  law  also 
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his  ntcfvcnod  fof  thcif  pralcdiOQ  by  rai^iatiiii^  ue  wrai  €■ 
thdroontrads;  the  fourth  tectioii  of  the  Statute  of  Frauds 
<29  Cir.  a,  C.  3)  providiiig  thu  **  No  actbn  shsU  be  hrougfat 
vhenby  to  charge  the  dcfcodant  upon  any  tpedal  promiM  to 
answer  ton  the  ddbt,  debult  or  miscarriage  of  another  peraoo, 
unless  the  agreemeiit,  or  some  memorandum  or  note  theieoC 
ihall  be  in  writing  and  signed  by  the  paity  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him  lawfully 
aiithofiacd.** 

In  some  states  thb  statute  b  In  force,  whHe  in  most  ci  the 
others  the  provision  above  quoted  has  been  substantially 
le-enacted.  (See  Baylies  on  Sureties  and  Guaranlora,  62.) 
Independent  of  this  statutory  requirement,  the  same  essential 
elements  are  required  fai  the  formatioh  of  a  contract  of 
guaranty  as  in  the  formation  of  any  other  contract ;  they 
embrace  (1)  the  mutual  assent  of  the  parties;  (3)  that  the 
patties  be  capable  of  contracting:  (3)  that  the  contract  be 
supported  by  a  valuable  consideration.  (DeColyar  on  Guarw 
antees.  p.  2.) 

With  reference  to  the  first  element  mentioned  the  same 
author  says  (p.  2) :  '*  Every  contract  includes  a  concurrence 
of  tntentioo  in  two  parties*  one  of  whom  promises  something 
to  the  other,  who  on  his  part  accepts  such  promise.  Until 
therefore  an  acceptance  be  given  (which  must  be  an  absolute 
and  unqualified  acoqitance  of  the  previous  oiler),  the  promisor 


Acceptance  may  assume  three  forms:  (1)  simple 
<3)  the  gtvfaig  of  a  promise;  (3)  the  doing  of  an  act.  (Ansoa 
on  Contracts*  16).  In  the  case  of  ordinary  cootracu  any  one 
of  these  three  modes  of  acoqitance  usually  faivolves  /rr  jr,  a 
«ommunicatioo  of  the  feet  of  acceptance  to  the  promisor,  but 
in  the  case  of  a  guaranty  or  suretyship,  the  acceptance  or 
performanoe  of  the  consideration  by  the  guarantee  does  not 
necessarily  hivoKe  a  communication  of  that  lact  to  the  promisor 
orguanmor;  eqwdaUy  is  this  Ukelyto  be  true  where  per- 
fonnance  of  the  consideration  or  acceptance  consists  hi  the 
-doing  of  an  act,-  for  the  pecuUarity  of  the  guaranto^a 
obligation  is  that  the  considerstion  for  his  undertakfaig  movea 
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toward  and  is  received  by  his  principal,  who  thereby  has 
notice  of  the  acceptance,  while  the  guanntor  may  not 

Such  being  the  case  a  question  of  some  nicety  and  impoft'> 
anoe  frequently  arises  in  determining  under  what  circumstances 
it  is  necessary,  in  order  to  bind  the  guarantor,  that  he  be 
notified  of  the  acceptance  of  the  guaranty  by  the  guarantee. 

This  was  one  of  the  questions  invoUied  m  the  decision  of 
the  principal  case  by  the  Supreme  G>urt  of  Louisiana.  The 
suit  was  founded  upon  the  following  instrument,  viz. :  "  New 
Orleans.  June  4,  1891,  Messrs.  Lachman  &  Jacobi,  San  Fran- 
dsco,  Cal.  Gentlemen :  I  hereby  agree  to  become  surety  for 
Henry  Block  &  Bro.,  for  the  sum  of  Siojooo,  jointly  and 
8c\-er.illy  with  Henry  Block  &  Bro.  This  agreement  to  bind 
mc  in  the  sum  of  S  10,000,  until  the  15th  day  of  October^ 
1891.    Very  respectfully,  (Signed),  C  Lazard." 

It  appears  that  in  order  to  secure  a  continuance  of  business 
transactions  (consignments  of  Ik^uom)  between  the  Lachman 
firm  and  tlie  Block  Bros.,  the  latter  were  requested  by  the 
former  to  procure  security ;  this,  it  seems,  was  necessitated  by 
the  fact  that  there  had  been  an  embezzlement  or  ddalcation 
by  one  of  the  latter  firm,  connected  with  previous  transactions. 
The  above  paper  was  executed  and  forwarded  by  the  latter 
firm  to  the  former.  One  of  the  defenses  urged  was  that  there 
was  no  acceptance  of  the  guaranty  on  the  part  oi  the  plaintifT. 
.  Mr  Justice  Watkins,  after  re\'iewing  the  provisions  of  the 
Civil  Code,  in  regard  to  the  formation  of  contracts,  including 
the  contract  of  suretyship,  says  (p.  651):  "Applying  them  to 
the  agreement  or  proposition  of  the  defendant,  and  it  seems  to 
be  clear  that  the  plaintifls  were  not  bound  to  accept  same 
before  it  became  complete,  because  it  was  made  in  terms 
which  evidence  a  design  on  the  part  of  Lazard  to  give  them 
the  right  to  conclude  it  by  their  shnple  assent ;  and  the  (acts 
disclosed  by  the  record  satis^^  us  that  the  plaintiffs  acted  on 
the  defendants*  agreement  to  become  surety  for  Henry  Block 
&  Bra  by  extending  them  a  line  of  credit,  they  would  not 
otherwise  have  extended  to  them,  and  that  this  line  of  credit 
began  immediately  after  the  receipt  of  the  defendants'  agree* 
ment,  is  evidenced  by  the  items  of  the  account  sued  on,  and 
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which  are  undcnied.    And  if  acoqitaiioe  be  deemed  essential, 

the  dfcumstanoea  clearly  indicate  pUuntifis'  assent     such  aa 

aaacnt  as  puU  it  beyond  the  power  of  Uie  defendant  LaaanI 

to  volmitairily  withdraw  from  his  engagement.    Certain  it  is 

that  no  formal   notification  of  the  creditor's  acceptance  is- 

lequked  by  our  law  as  a  condition  precedent  to  the  completion 

of  a  contract  of  snictyship.**    The  court  further  considereil 

the  proposition  of  guaranty  to  be  *'  absolute  and  unconditional 

in  its  terms'*  and  distinguished  it  from  a  mere  oAer  of  guaranty 

which  is  not  binding  until  acceptance  by  the  person  to  whom 

the  ofler  is  made,  and  which  remains  revooble  until  such 

acceptance  occurs." 

This  dtstmction  is  one  which  is  recognised  m  prmciple»  bolli 
in  this  country  and  in  England :  De  Colyar  on  Guarantees^ 
p.  3;  Burge  on  Suretyship,  i6;  Pittman  on  Principal  and 
Stticty,  28 ;  9  Am.  &  Eng.  Ency.  of  Law,  p.  78.  The  dilB- 
cnhy,  however,  arises  in  applying  it  to  the  varying  cuncum- 
Maaces  of  cases  and  in  recondling  some  of  the  cases  in  which 
it  has  been  applied.  In  this  connection,  Brandt,  in  his  treatise 
on  Suittyship  and  Guaranty,  p.  378,  says:  "When  the 
gwnwty  is  a  letter  of  credit,  or  is  an  ofler  to  become  respon- 
sible for  a  credit  which  may  or  may  not  be  given  to  another  at 
the  option  of  the  party  to  whom  the  application  <br  credit  is 
"lade,  the  great  weight  of  authority  is  that  the  guarantor 
iDttst,  within  a  reasonable  time,  be  notified  of  the  acceptance 
of  the  guaranty  .  .  .  When  the  transaction  is  admitted  to 
amount  only  to  an  ofler  of  guaranty,  it  is  univcnally  held  that 
in  order  to  charge  the  party  making  the  ofler  he  must,  within 
a  reasonable  time,  be  notified  that  his  ofler  b  accepted.  The 
courts,  however,  difler  more  or  less  as  to  what  is  a  guaranty  and 
fpH  is  an  ofler  to  guaranty." 

^tmh  doctrine  has  been  firmly  established  by  the  Supreme 
ABMX  of  the  United  Sutcs  in  a  line  of  cases,  beginning  with  a 
O^nacD  of  Chief  Justice  Marshall,  m  BmsMs.  CUrk's  B^f. 
^  Crunch,  69-93  (1812).  as  follows:  -  The  court  cannot  con- 
sider these  letters  as  constitutmg  a  contract  by  which  dark 
»ad  Kighthigale  undertook  to  render  themselves  Uabk  for  the 
of  Robert  Murr^  ft  Co.  to  Nathaniel  RusseU. 
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Had  it  been  such  a  contract,  it  would  certainly  have  beca  the 
duty  of  the  plaintiflT  to  have  i^iven  faninediate  notice  to  the 
defendants  of  the  extent  of  his  engagement." 

This  same  rule  was  announced  by  Story,  J.,  fai  Grmtr  v, 
Jiiggimtm,  i  Mason,  323(1817). 

In  EdwwmUim  v.  Drmkt,  5  Peters,  634  (1831),  the  sane 
<ourt  held  that  it  was  necessary,  in  order  to  charge  the  writer 
of  a  letter  of  credit,  that  the  person  acting  upon  it  should  ghft 
him  notice  that  he  had  acted  on  it  In  Dtrnglmtt  v.  ReymMs^ 
7  Peters,  113  (1833),  action  was  brought  upon  thefollowfaig 
letter  of  guaranty:  **  Messn.  Reynolds,  Byrne  ft  Cov 
Gentlemen :  Our  friend  Chester  Haring,  to  assist  him  in  busi- 
ness, may  require  your  aid  from  time  to  time,  either  by  accqu- 
ances  or  endorsements  of  hb  paper,  or  advances  in  cash.  In 
•order  to  save  you  from  harm  In  so  doing,  we  do  hereby  bind 
•ourselves,  severally  and  jointly,  to  be  responsible  to  you  at 
any  time,  for  a  sum  not  exceeding  58^000,  should  the  said 
Chester  Haring  (ail  to  do  so.** 

It  was  held  by  Mr.  Justice  Story,  '*that  to  entitle  the 
plaintifls  to  reco\'er  on  the  guarsntee  they  must  prove  that 
notice  had  been  given  to  the  defendants  of  that  feot  in  a  reason- 
able time  after  the  guarantee  had  been  accepted.  ...  A  party 
giving  a  letter  of  guaranty  has  a  right  to  know  whether  it  b 
accepted,  and  whether  the  perron  to  whom  it  is  addressed 
means  to  give  credit  on  the  gh'ing  of  it  or  not.  It  may  be 
most  materia],  not  only  as  to  his  responsibility,  but  as  to 
future  rights  and  proceedings.  It  may  regulate  in  a  great 
measure  his  course  of  conduct  and  his  exercise  of  vigilance  in 
regard  to  the  party  in  whose  service  it  b  given.**  Thb  case 
further  decides,  that  in  a  continuing  guaranty  notice  need  not 
be  given  of  each  credit  allowed,  but  that  notice  should  be 
given  of  the  toul  responsibiltty  of  the  guarantees  followtng  the 
last  transaction;  and  also,  that  notice  should  be  given  of 
demand  and  non-payment  by  the  principal  debtor  withhi  a 
reasonable  time. 

Lee  v.  Dkk,  10  Peters,  48a  (1836),  was  based  upon  the 
following  letter:  ''Messrs.  N.  ft  J.  Dick  ft  Co-^^OcntlcBicii: 
Nightingale  ft  Dexter,  of  Blaury  Co.;  Tcnn.,  wish  to  draw  on 


OP  8UKETVSNIP  AND  OUARAMTV.  J6j 

^  It  6  or  8  months  date,  you  will  pkste  aoocpl  their  dnft 
fcr  $1000,  and  I  do  hereby  guaranty  the  pnnctual  payment  of 
it   Very  respectfully  your  obedient  tervant,  Sami  B.  Lee.** 

Mr.  justioe  Tnomfson  held  that  the  guarantees  should 
hive  given  notice  either  of  an  hitention  to  acocpc,  or  that  they 
Ittd  acocptcd  and  acted  upon  the  guaruitee,  but  the  court 
refused  to  ky  down  any  rule  with  respect  to  the  tfane  withm 
which  such  notice  must  be  given. 

The  case  of /Va/rfksf  V.  J^wdUr,  j»/m,  appeared  before  Che 
court  agafai  in  1838  (la  Peters,  497),  and  the  rule  before  laid 
down  as  to  notice  of  acceptance  was  adhered  to ;  Mr.  Justice 
McLbam  said,  however,  '*  thb  notice  need  not  be  proved  to 
have  been  given  in  writing  or  in  any  particuhu"  form,  but  may 
be  uderred  by  the  jury  from  facts  and  drcumstances  which 
shall  warrant  such  biference." 

In  Admm  v. /hhv,  is  FMen,  soy  (1838).  Mr.  Justice 
Sroav  used  the  following  language:  "and  the  question  which 
ander  this  view  b  prewnted,  b  whether  upon  a  letter  of 
guaranty  addressed  to  a  particubr  person  or  to  penons 
generally,  fbr  a  future  credit  to  be  given  to  the  party  fai  whose 
fiivor  the  guaranty  b  drawn,  notice  b  necessary  to  be  given  to 
the  guarantor  that  the  penon  giving  the  credit  has  accepled  or 
acted  upon  the  guaranty,  and  given  the  credit  on  the  foith  of  it. 
We  are  all  of  the  opinion  that  b  nccessaiy,  and  thb  b  not  now 
open  to  question  in  thb  court,  after  the  decisions  which  have 
been  made  hi  RasuU  v.  Charke,  y.Cranch,  69 ;  Bdmtmdsi9H  v. 
Drmkf^  5  PMers,  634;  D0Mgias$  v.  Rgptoidi^f  Id.  113;  La  v. 
Dkk^  ro  Id.  483 ;  and  again  recognbcd  at  the  present  term 
faitliecaseofi^MiA£r  v./Va,f&uf.  It  b  in  itself  a  reasonable 
rule,  enabling  the  guaruitor  to  know  the  natore  and  extent  of 
hb  liability;  to  exercise  due  vigitenee  hi  guarding  Umself 
agunst  losses,  which  might  otherwise  be  unknown  to  Um» 
and  SO  avail  himself  of  the  appropriate  means  hi  law  and 
equity,  to  compel  the  other  pvties  to  dbchaige  Mm  ftooa 

a»0#l^av'   VM^MMM^rfMlbv  " 

The  dodfine  of  the  foiegohHt  cases  has  been  ably  criticised 
by  Jod^  Haw  hi  hb  note  to /Vr«ter  V.  JCo'MMr  (a  Amsii. 
CM  Lead.  CMes»  5th  Ed.  59);  m  PH*  94.  lies^ra:  •ft 
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bcoomct  pbin  that  the  numerous  instances  in  which  notice  of 
acceptance  has  been  held  essential  to  the  obligation  of  guar- 
anties, imply  and  depend  upon  the  single  proposition  that 
asaent  cannot  give  rise  to  a  contract,  unless  each  party  knows 
or  is  informed  that  the  other  has  agreed,  which  may  be  true 
when  the  obligation  of*  the  contract  is  meant  to  be  reciprocal 
and  mutual,  but  not  when  the  sole  object  is  to  induce  the  per- 
formance of  an  act  which  is  subsequently  performed" 

And  Justice  CowEx,  m  DtmgUui  v.  Hmtdmmd^  24  Wend  35, 
says :  '*  The  short  answer  which  the  English  Cases,  decided 
long  before  our  re\'olution,  furnish,  is  that  the  guarantor,  by 
inquiring  of  his  ptindpal,  with  whom  he  i«  presumed  to  be  on 
-intimate  terms,  nay  inform  hhnself  perfectly  whether  the 
guaranty  were  accepted,  the  conditions  fulfilled  and  payment 


The  next  case  was  Amrv.  fKnflSr,  104  U.  S  l59(i8Si), 
concerning  the  following  guaranty :  *'  For  and  in  consideration 
of  $1  to  us  in  hand  paid  by  Wells,  Fargo  ft  Co.,  (the  receipt 
of  which  is  hereby  acknowledged),  we  hereby  guarantee  unto 
them,  the  said  Wells,  Fargo  &  Co.,  unconditionally  at  all  times,, 
any  indebtedness  of  Gordon  &  Co.  ...  to  the  extent  of  and 
not  exceeding  Sio^ooo  for  any  overdrafts  now  made,  or  that 
may  hereafter  be  made,  at  the  bank  of  sakl  Wells,  Fargo  &  Co. 
This  guaranty  to  be  an  open  one  and  to  continue  one  at  all 
times  to  the  amount  of  $\OfiOO  until  revoked  by  us  in 
writing,  &c.** 

Mr.  Justice  Matthews,  referring  to  the  rule  requiring  notice 
of  acceptance.  9M :  "There  seems  to  be  some  confusion  as 
to  tlie  reason  and  foundation  of  the  rule,  and  consequently 
some  uncertainty  as  to  the  circumstances  in  which  it  b  appli- 
cable. In  some  mstinccs  it  has  been  treated  as  a  rule  inhering 
in  the  \'ery  nature  and  deiinitioa  of  every  contract,  which 
requires  the  assent  of  a  party  to  whom  a  proposal  is  made  to 
be  signiiied  to  the  party  making  it,  in  order  to  constitute  a 
binding  promise:  in  others  it  has  been  coosklered  as  a  rule 
springing  from  the  peculiar  nature  of  a  contract  of  guaran^, 
which  requires  after  the  formatkm  of  the  obligatioA  of  the 
guarantor,  and  as  one  of  its  hiddenti,  that  notice  should  be 
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^EKv«A  of  the   intention  of  the  giiarantee  to  «ct  under  it,  as  a 

condilion  of  the  promise  of  the  guarantor.  The  former  it  the 
KAte  in  which  the  rule  b  to  be  undentood  as  having  been 
•{iplicd  in  the  decisions  of  this  court.  .  .  .  The  rule  in 
qucsdon  proceeds  upon  the  ground  that  the  case  in  which  il 
appfiet  b  an  oiler  or  proposal  on  the  part  of  the  guarantor, 
which  does  not  become  effective  and  binding  as  an  obligation 
until  accepted  by  the  part}'  to  whom  it  is  made ;  that  until 
then  it  is  inchoate  and  incomplete  and  may  be  withdrawn  by 
tile  proposer.** 

**  Frequently  the  only  consideration  contcmpbted  is,  that  the 
guarantee  shall  extend  the  credit  and  make  the  advances  to 
the  third  person,  for  whose  performance  of  his  obligation,  on 
that  account,  the  guarantor  undertakes.  But  a  guaranty  may 
as  welt  he  for  an  existing  debt  or  it  may  be  supported  by  some 
connderation  distinct  from  the  advance  to  the  principal  debtor 
passing  «iirectly  from  the  guarantee  to  the  guarantor.  In  the 
caie  of  tile  guaranty  of  an  existing  debt  such  a  consideration 
is  necessary  to  support  the  undertaking  as  a  binding  obligation. 
In  both  these  cases  no  notice  of  assent  other  than  the  per- 
formance of  the  consideration  is  necessary  to  perfoct  the 
agreement,  for,  as  Professor  Langdell  has  pointed  out  in  his 
summary  of  the  Law  of  Contract,  p.  987 :  'Though  the 
acceptance  of  an  ofler  and  the  pcfformanoe  of  the  consklera- 

.  tion  ate  diflercnt  things,  and  the  former  does  not  imply  tlie 
bttcr,  yet  the  btter  does  necessarily  imply  the  former,  and  as 
the  want  of  either  b  btal  to  the  promise,  the  questkxi  whether 
an  ofler  lias  been  accepted  can  never  in  strictness  become 
material  in  tliose  cases  in  which  a  consideration  b  necessary^ 

'  and  for  an  practicaf  purposes  it  may  be  saM  that  the  ofler  b 
accepted  in  soch  cases  by  giving  or  performing  the  conskiera» 
tion.***  The  court  hddmthb  case  that  the  recital  of  considenip 
tbns  hi  the  histrument,  made  it  a  "complete  and  perfect  obli- 
gation of  guaranty"  upon  delivery,  and  that,  therefore* 
notice  of  acceptance  was  unnecessary. 

It  b  faitacsting  to  compare  thb  case  with  the  foUowiag  case 
of  Arm  5aMV  iA^Amr  a.  V.  i^MAsnlr,  1 1 S  U.  &  5M  (1S8SX 
whfehhwoh^  the  foUowhig  writing:  -  For  value  leecbed,  we 
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hereby  goaruitee  to  the  Dai-is  Sewing  Machine  Company,  of 
Watertown,  N.  Y.,  the  full  peHbrmance  of  the  foregoing  oon* 
tract  on  the  part  of  John  W.  Poler,  and  the  payment  by  said 
John  \V.  Poler  of  all  indebtedness  by  account,  note,  indorse- 
mcnt  of  notes  (including  renewals  and  extensions)  or  otherwise, 
to  the  said  Davis  Sewing  Machine  Company,  for  property  sold  to 
said  John  W.  Poler  under  this  contract  to  the  amount  of  ^3000.** 

It  was  held  by  Mr.  Justice  Grav,  that  there  was  **  no  evidence 
of  any  request  from  the  pbinttflf  corporation  to  the  guarantors, 
or  of  any  consideration  moving  from  it  and  received  or 
acknowledged  by  them  at  the  time  of  their  signing  the  guar- 
anty. The  general  words  ^t  the  beginning  of  the  guaranty, 
**  value  received,**  without  stating  from  whom,  are  quite  as 
consistent  with  a  consideration  received  by  the  guarantees 
from  the  principal  debtor  only.'* 

The  contract  was  held  to  be  incomplete,  and  the  guarantee 
was  not  liable  for  the  price  of  goods  sold  by  the  company  to 
the  agent  and  not  paid  for  by  him. 

The  court  summarised  the  rules  upon  the  subject  as  Ibl- 
loH's :  "  A  contract  of  guaranty,  like  every  other  contract, 
can  only  be  made  by  the  mutual  assent  of  the  parties.  If  the 
guaranty  is  signed  by  the  guarantor,  at  the  request  of  the 
other  party,  or  if  the  latter*s  agreement  to  accept  is  contem- 
poraneous with  the  guaranty ;  or  if  the  receipt  from  ham 
of  a  valuable  consideration,  however  small,  is  acknowl- 
edged in  the  guaranty,  the  mutual  assent  is  proved,  and  the 
dclii-cr)'  of  the  guaranty  to  him  or  for  his  use  completes  the 
contract.  But  if  the  guaranty  is  signed  by  the  guarantor, 
without  any  previous  request  of  the  other  party,  and  in  hh 
absence,  for  no  consideration  moving  between  them,  cxcqi( 
future  advances  to  be  made  to  the  principal  debtor,  the  guar- 
anty is  in  legal  eflect  an  oAcr  or  proposal  on  the  part  of  the 
guarantor,  needing  an  acceptance  by  the  other  party  to  oom- 
plete  the  contract." 

These  latest  two  ded^oM  by  the  court,  which  was  foremoat 
in  announcing  the  doctrine  in  this  country,  illuatnle  bow 
closely  the  line  is  drawn  in  applying  the  prindplea  to  ra^ei 
where  the  fiicts  difier  but  slightly. 
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The  rules  of  law  (M/m)  upon  which  the  <ieci§ion  fai  the 

Jk9it  Sewimg  Mctkim  C0.  caie  ift*as  based,  seem  to  be  soom- 

wlat  in  conflict  with  those  which  governed  the  ruling  of  the 

Supreme  Court  of  Louisiana  in  the  principal  case.    The  hitter 

<leciiion  is  based  upon  the  provisions  of  the  Rev.  Civ.  Code 

(La.),  rclatnig  to  contracu  in  general,  article  t8o2  of  which 

declares  that  a  proposer  **is  bound  by  his  proposition,  and  the 

signification  of  his  dissent  will  be  of  no  avail  (f  fkffr^tfmliam 

A*  mmde  m  ttrms  wAkk  mdetut  m  design  t»  /irr  ike  eiker  pmrty 

49ftr  wigki  ef  eotuludimg  ike  comtmet  fy  kis  assent^  etc.'*    The 

court  considered,  in  the  first  place,  that  the  absolute  character 

«^  the  instrument  tm/Hed^  waiver  of  any  acceptance,  further 

'tlian  a  mental  one,  uncommunicated,  followed  by  actoig  upon 

Uie  proposition;  second,  that  no  notice  of  acceptance  waa 

v^^uired,  inasmuch  as  a  fiulure  by  the  guarantee  to  dissent 

^nm  the  proposition  within  a  reasonable  time  im/titd  notice  of 

^:aich  dcL    The  court  referred  to  the  case  of  A/r  v.  Amdmn, 

^  Car.  ft  P.,  564,  as  supporting  the  latter  proposition,  this 

^^se.  however,  does  not  seem  to  have  been  a  suit  upon  a 

K^»ranty,  nor  did  it  involve  the  question  as  to  the  right  of  a 

Kvarantor  to  insist  upon  notice  of  acceptance  in  order  to  bind 

Him.     And  Jfchfer  v.  Rkkmnbom,  1  M.  ft  S.,  557,  which  did 

H^volve  that  question,  appears  to  have  been  decided  the  other 

^•^ay. 

Upon  the  firat  point  the  court  differs  from  those  dedsiona, 

^rhidi  seem  to  pboe  the  contract  of  guaranty  upon  a  slightly 

^iifferent  footing  from    ordmary  contracts,  as  regards  the 

Question  of  acceptance.    For  instance,  in  (Mi  v.  WeUer^  15 

A/*t.  1 10,  it  was  said :  **  When  a  proposition  is  made  by  a  man 

fer  a  thing  to  be  done  for  himself^  he  must  know,  when  done» 

that  it  is  done  on  his  proposition.     But  when  he  proposes,  hb 

i^sponsibility  for  a  .thing  to  be  done  for  another,  he  may  not 

Vnow  that  it  is  done,  or  even  if  he  does,  he  will  not  know 

whether  it  is  done  on  his  proposition  or  on  the  sole  credit  of 

the  third  person,  or  some  other  security.    The  responsibilitiea 

sad  duties  of  a  guarantor  imply  certain  correlative  rights  and 

prhrilq^es,  which,  without  notice  of  his  condition,  he  can  never 
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I'ETEKs,  J.,  in  Sinulmtm  v.  CutkHe^  4  Met,(Ky.,)  isd.sud: 
'*  It  is  a  general  rule,  that  ifa  person  o^  to  pay  money  upon 
the  pcflormanoe  of  an  act  by  another,  the  peiibrmance  of  the 
act  by  the  fetter,  without  any  notice  of  hii  aocepCanoe  of  the 
oflcr,  or  of  hb  intent  to  act  upon  it,  gives  him  a  right  to 
denumd  the  money.  .  .  .  But  where  the  ofler  is  to  guaranty, 
a  debt  for  whi^  another  is  primarily  liable  in  consideration  of 
some  act  to  be  peribrmed  by  the  creditor,  mete  performance 
of  the  act  is  not  sufficient  to  fix  the  liability  of  the  guarantor, 
but  the  creditor  must  notify  the  guarantor  of  hb  acceptance  of 
the  oAcr,  or  of  hb  intent  to  act  upon  it.'* 

In  the  ease  of  Gmrdmer  v.  ^1^,  I  lO  Fa.,  378,  the  court, 
Deak.  J.,  said :  *'  Men  are  bound  to  pay  their  own  <lebta ;  in 
the  absvcnce  of  an  express  contract,  the  few  implies  one,  but  it 
will  hnply  no  contract  to  pay  other  men's  debts,  nor  any 
etscntfel  element  of  such  contract,  such  as  wahrer  of  notice 
where  the  settled  few  requires  notice  that  an  ofler  to  guarantee 
has  been  accepted." 

Mr.  Justice  Kkowlton,  in  the  recent  case  of  Biik^p  v. 
Entom^  57  N.  £.  (Mass.)  665  (1894).  feyi  down  a  doctrine 
which  seems  to  be  on  the  medium  Ihie  and  very  reasonable. 
The  proposition  of  guaranty  was  in  these  words :  **  If  Harry 
needs  more  money,  let  him  have  it  or  assist  him  to  get,  and 
I  will  sec  that  it  is  paid."  The  court  held  it  to  be  **an  ofier 
to  become  eflcctual  as  a  contract  upon  the  doing  of  the  act 
referred  ta  It  was  an  ofler  to  be  bound  in  consideration  of 
an  act  lobe  done,  and  in  such  a  case  the  doing  of  the  act  con- 
stitutes the  acceptance  of  the  oAer,  and  furnishes  the  constdera- 
tion.  Ordinarily,  there  b  no  occasion  to  notify  the  oAerer  of 
the  acceptance  of  such  an  ofler,  for  the  doing  of  the  act  b  a 
sufficient  acceptance,  and  the  promisor  knows  that  he  b 
bound  when  he  sees  that  action  has  been  taken  on  the  laith  of 
hb  offer. 

•*  But  if  the  act  b  of  such  a  kind  tiiat  knowledge  of  it  will  not 
quickly  come  to  the  promisor,  the  promisee  b  bound  to  give 
him  notice  of  hb  acceptance  within  a  reasonable  time  after 
doing  that,  which  constituted  the  acceptance. 

**  In  such  a  case  it  b  implied  in  the  oiler  that  to  complete  the 
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comrict,  notioe  shall  be  gtvcn  with  due  diligence,  lo  that  the 
twmniaoi  may  know  that  a  contract  has  been  made.  But 
where  the  promiae  b  in  comideration  of  an  act  to  be  done,  it 
becomea  binding  upon  the  doing  of  the  act,  io  lar  that  the 
promisee  cannot  be  affected  by  a  subsequent  withdrawal  of  it, 
if,  within  a  reasonable  time  afkendards,  he  notifies  the  promisor. 
In  accordanct;  m*ith  the^  principles  it  has  been  held  in  cases 
like  the  present,  when  the  guarantor  would  not  know  of  htm- 
sdf  from  the  nature  of  the  transaction,  whether  the  offer  has 
been  accepted  or  not,  that  he  is  not  bound  without  notice  of 
the  acceptance,  seasonably  given  after  the  peifonnance  wUch 
constitutes  the  consideration." 

These  principles  are  in  harmony  with  those  announced  in 
the  principal  case,  excepting  that  notice  is  held  requisite  when 
the  act  of  acceptance  is  **  of  such  a  kind  that  knowledge  of  it 
will  not  qnicidy  come  to  the  promisor.'* 

But  it  is  a  difficult  and  not  altogether  proliuble  task  to 
attempt  to  dntinguish  cases  and  reconcile  decisions  upon  this 
qneatfan :  "The  rights  and  duties  of  partks  to  guaranties 
must,  from  the  variety  of  circumstances  under  which  they 
have  been  entered  imo,  be  materially  governed  by  the  par- 
ticuhu*  drcmnsunces  of  each  case:*'  3  Am.  L.  C.  87. 

The  dbtinguishing  feature  of  the  guaranty  in  the  principal 
case  was,  that  it  purported  to  be  a  present,  absolute  under- 
tskhig,  hi  which  the  liability  was  Umited  and  made  certain  as 
to  dnratioii  and  amount;  no  conskleration,  however,  was 
flMntioiied  or  suggested  therein. 

In  the  fellowing  cases  the  guaranty  was  held  to  be  com- 
plete, and  notice  not  necessary :  Zlmr  v.  H^dfft,  mfrm  ;  J^km-^ 
JM  v.  BmUy^  15  S.  W.  (Texas)  499;  Khmrmmm  v.  OSmtf, 
41  N.  W.(Ncb.)  350;  TuyUr  v.  Trimum  C#..  47  HI-  App. 
264;  iKsdKv*  V.  MeGftgor^  35  N.  E.  (Ind.)  385 ;  CunU  FtT' 
MBurC9.  V.  BxfkU.  34  N.  E.  (Ind.)  451 :  ^«^v.  Wtmvtr.y^ 
Fed.  104 ;  Drnd^t.  I91ai.  Fnrk  Bmnk.  54  Fed.  846. 
-  Whero  the  eootrtct  guarantied  or  agreement  to  accept  ia 
«oalempOlraaeoaa  with  the  gvaranty,  notice  is  not  necessary: 
mUt$  V.  Smmgi,  I  Story.  33 ;  BnkM  v.  19m,  39  N.  E. 
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/»/,  26  S.  W.  (Tex.)  ^1.  Nor  where  there  has  been  a  pre> 
cedent  request :  Hmuetmmm  v.  JmpaniU  C#.,  37  N.  E.  (Ind.) 
31S ;  rvNDns,  A«/  v.  i4iS(Wi,  9  Pk.  530. 

Where  the  considefatiou  lor  the  guaranty  moves  indirectly 
toward  the  guarantor,  no  notice  is  necessary:  Dgmdv,  Nmi- 
Pwrk  Bank,  54  Fed.  846;  Nadit^  v.  MeGngmr^  33  N.  E. 
(Ind.)  383. 

In  these  cases  the  rule  requiring  notice  of  acceptance  to 
complete  the  contract  of  guaranty  has  been  adopted:  Dmn$ 
Smnmg  Mackim  C;  v.  Rkkmrds^  ^/ns;  Wume^0g9  Paper 
MUU  V.  rrwutf.  S8  N.  W.  (Minn.)  36 ;  PMtenvm  v.  Rud,  7  W. 
&  S.  \4^\Emen0my.  Gruff,  5  Cu€y,  is%;  Kmy^,  ABem^gVwu 
330 ;  Kellogg  V.  Si^k^m,  39  Pa.  464 ;  Cot  v^  BuekUr,  1 10  P^. 
366;  Gturdmer  v.  Z/p/m/.  110  Ph.  378;  SUmimmm  v.  Gmlkrk. 
4  Met.  (Ky.)  156;  Ruffmerv.  Ltvt^  33  111.  App.6o;  Niwmtm 
V.  Strcaior,  19  111.  App.  594 ;  Ramkin  v.  CM£r,  9  Mo.  674; 
Jfiojcr  V.  Rajrittr,  33  Pick.  333 ;  u4Alr«  v.  Pike,,  3  Cush.  338 ; 
Bishop  V.  £«^ji.  jw/Mf ;  MitttVir  v.  CarUr,  19  S.  W.  (Texas> 
997;  {%nb  V.  KW/irr,  13  Vt  no;  HUt  v.  OMm,  4  How. 
(Miss.)  331;  Waikir  v.  /Mri,  35  Ala.  139;  McCtlimm  v. 
CMskitig,  33  Afk.  540;  /^Mbl  T.  iS^,  16  La.  539,  and  see 
cases  cited  in  Brandt  on  Suretyship,  sec  186,  fiote  I ;  and  in 
9  Am.  &  Eng.  Ency.  of  Law,  p.  78,  79. 

Notice  may  be  inferred  from  fiicts  and  circumstances: 
Rejtmfids  V.  Dm^gUas^  13  Peters,  497 ;  Rmffmerv.  £mv,  33  111. 
App.  601. 

Knowledge  from  any  source  is  equivalent  to  notice :  Prwell 
V.  Ckkmgo  Carpet  C#.,  33  111.  App.  409 ;  TMmmm  Ca,  v.  Mfoiu, 
53  Mo.  App.  385 ;  MUekiU  v.  Rmiiom,  45  Mo.  App.  373 ; 
Wehier  v.  Smiik,  30  N.  E  (Ind.)  139. 

Notice  may  be  waived:  /%i  v.  Siame,  50  N.  W.  (DakoU) 
135. 

Gosely  allied  to  the  guarantee's  duty  to  give  notice  of 
acceptance  is  the  duty  to  make  disch>s«re  of  tads  affecting  the 
liability  of  the  guarantor  and  material  to  the  aubyect-matter  of ' 
his  contract 

This  was  a  second  question  faivolved  in  the  case  under  000- 
sideralion:  •«  Was  it  the  duQr  of  Lachman  ft  Jacob!  to  have 
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gn'oi  udbnnatioii  to  C  Laiard,  of  Henry  Block's  lirfiilcmtioii 
md  cmbgialcmcnt  in  anticipfttion  of  the  fenner  becoming  the 
surety  or  guarantor  for  the  htter's  firm?  "  The  court  diipoacd 
of  the  question  as  follows :  "  It  is  our  deUberate  conviction 
that  such  cmbcsslement  did  not  constitute  a  fact  material  to 
the  agroement,  -or  transaction  of  suretyship,  or  guaranty,  and 
it  was  not  necessaiy  for  the  guarantees  to  disclose  it,  and  that 
their  foilure  to  disclose  it  does  not  operate  the  release  or  dia- 
diarge  of  the  defendant."  A  review  of  the  decisions  upon 
dits  question  does  not  come  within  the  scope  of  this  annota- 
tkMi«  as  such  relates  to  the  cfischarge  of  the  surety  by  the 
fraud  of  the  creditor. 

De  Coiyar  points  out  (p.  260)  that,  under  the  English 
inthorities,  "no  concealment  will  vitiate  a  guaranty  unless  it 

It  was  said  in  ImsitrmKi  Cq,  v.  Uofd,  10  Ex.  535,  that  "the 
nere  rebtion  of  principal  and  surety  docs  not  require  the 
voluntary  disclosure  of  all  the  material  (acts  in  all  cases.  The 
sane  rule  as  to  disclosures  does  not  apply  in  cases  of  principal 
and  surety  as  in  cases  of  insurance  on  ships  and  Uves." 

Lord  Campbkll's  criterion  as  to  whether  a  disclosure  should 
be  made  voluntarily  was  "whether  there  is  anything  that 
might  not  naturally  be  expected  to  take  pboe  between  the 
parties  who  are  concerned  in  the  transaction : "  HmmiUm  v. 
Wil^.  isCftF.  109. 

In  Mi^t  V.  Mamkattam  Ims.  Ca^  92  U.  S.  95,  Mr.  Justice 
SwAVKB  said :  "  But  there  is  a  duty  incumbent  oh  him,  (the 
Mrety).  He  must  not  rest  supine,  close  his  eyes  and  fiiil  to 
■cek  important  information  within  his  reach.  If  he  does  this 
and  a  loss  occurs  he  cannot,  in  the  absence  of  Iraod  on  the 
put  of  the  creditor,  set  up  as  a  defence,  iacts  then  first 
Icvned,  which  he  ought  to  have  known  and  considered  before 
tttering  into  the  contracL**  The  dedskm  in  this  case  was 
*>B>ihr  to  the  one  under  discussion. 

Statiok,  C  J.;  m  Scnumutis  Assm.  v.  SwsBl,  7  S.  W. 
(Tcxm)  793,  soggesu  the  difficult  in  the  surety  secaroig 
^  bis  piindpal  tnithfol  admissions  of  moral  delinquency  aa 
I  feom  matters  showing  hhn  to  be  merdy  n^gfi. 
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• 
sent,  dilatofy  or  unsldllful,  though  not  cfishoiieil.    The  court 
thinks  thit  in  the  one  case  diicloeyre  thovld  be  made,  while  in 
the  other  it  need  not. 

See  cases  died  m  34  Am.  ft  En.  Ency.  of  Law  (Suretyship), 
795.  and  Brandt  on  Suretyshipb  Sec.  419,  fisif. 

It  does  seem  that  in  those  cases  where  the  opportunity  to 
obtain  information  exists,  the  creditor  should  be  entitled  to 
presume  that  the  surely  has  availed  himself  of  it,  and  not  be 
required  to  volunteer  die  disclosure,  especially  in  view  of  the 
fret  that  the  very  purpose  of  a  guaranty  Of  suretyship  is  to 
provide  afiainst  possible  risk,  and  the  rebtion  betweeii  the 
principal  and  surety  being  presumed  lo  be  inlhnate,  the  latter 
shouM  be  vigilant  and  guatd  hioMeiC  else  he  must  realiae  the 
truth  of  Solomon's  s^ing :  '■'He  thatia  surely  for  a  i 
shall  smart  for  it;  mmi kukmi ktlM  mn^yskif  k smw: 

G.HBUKTjn 
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Handbook  op  Ambricasc  CoKsnTvnosiAL  Law.  By  Hsmr 
Campbell  Black,  M.  A.  St  Paul.  Mian :  West  Publish 
ing  Co..  1895.    Piiges  627.    . 

PracticBl  works  on  Constitutional  Law  are  becoming  cvciy 
ytisLT  more  and  more  of  a  necessity  in  a  lawyer's  olfioe.  Tbe 
steady  deterioration  of  the  legislative  branch  of  the  govern- 
ment of  the  diflercnt  states  has  lead  to  the  enactment,  cither 
through  ignorance  or  design,  of  innumerable  statutes  which 
violate  the  Federal  or  Sute  Constitutions.  The  self  interest 
which  prompts  an  attorney  and  his  client  to  establish  the 
unconstitutionality  of  an  act,  aflbrds  the  surest  means  by 
which  the  integrity  of  the  Constittttion  as  the  fundamental 
law  may  be  maintained.  Such  subjects  as  ''Spedal  and 
I.,ocal  Legblatson/'  "Delegation  of  Legislathre  Powers," 
"  Title  and  Subject  Matter  of  Sututes,"  rehite  to  the  safe 
guards  which  the  Constitution  throws  around  the  process  of 
legislation.  Every  lawyer  should  feel  it  his  duty,  not  only  as 
a  lawyer,  but  also  as  a  dtiaen,  to  see  that  the  constitutional 
IKoniiiom  aimed  against  legislative  corruption  are  strictly 
upheld  and  enforced.  Mr.  Black*s  book  will  aflbrd  eAictent 
aid  in  attacking  legislative  abuse  of  the  Constitution.  The 
book  is  stated  to  be  intended  primarily  for  the  use  of  students 
at  law,  and  instructors  in  I^w  Schools  and  Univerwtiea.  The 
book,  however,  b  not  merely  theoretical,  but  practical  to  a 
degree  unusual  among  books  on  this  subject  The  author 
sutes  the  leading  principles  and  doctrines  In  the  form  of  a 
series  of  brief  rules  or  propositions,  numbered  con-secutivrly 
throughout  the  book,  and  these  are  explained,  amplified,  and 
illustrated  in  the  subsidiary  text  and  supported  by  the  ctution 
of  pertinent  authorities.  The  work  is  a  worthy  addition  to  the 
excellent  series  of  text  books  known  as  the  Horn  Book  Series. 

A.  E  Wbimkb. 
V4 
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ATriatob  oic  thb  Ihcome  Tax  vrdbr  tmb  Act  or  1894. 
By  R00ICR  FosTBR.  Attthor  of  Foster*!  Federal  Judictary 
Act,  ifid  EvBRBTT  V.  Abbott,  Lecturer  at  the  Metropolis 
LiW  School ;  both  of  the  New  York  Bar.  Boston :  The 
Boston  Bobk  Company.     1895. 

This  is  the  moat  complete  and  able  work  on  the  subject 
'Sinong  a  number  which  have  been  announced,  and  in  the 
^vent  of  the  act  being  sustained  will  doubtless  recommend 
itself  for  constam  reference.    A  short-  hbtory  of  the  Income 
Tax.  which  Ibrms  the  burden  of  the  first  chapter,  is  a  most 
fitting  introduction  to  the  proper  consideration  of  the  subject. 
Tlie  constitutional  objections  form  the  subject  of  Chapter  II, 
^^■id  while  these  will  be  but  of  theoretkasl  interest  to  the  prac- 
titioner, they  undoubtedly  are  entitled  to  consideration  in  a 
^Qomprehensive  treatise  like  this:  The  InckJence  of  the  Tax; 
^Bftoome  Subject  to  Tax ;  Returns  and  Assessments ;  Faymcnt; 
'Oollection  and  Remedies  of  the  Taxpasrer  represent  the  remain- 
^•Bg  sub-divisions  carefully  and  exhaustively  treated  of. 

In  Fart  second  one  hundred  pages  are  devoted  to  the  text 
^^  the  act,  annotated  by  sections.  The  appendix  contains  the 
^«xt  of  previous  income  tax  laws  from  that  of  Au^st  5, 1861, 
^Wwo  to  and  including  the  Act  of  August  28,  1894 ;  the  joint 
v^esolution  of  February  19,  1 895,  extending  time  to  file  returns ; 
Hjegulationsof  the  Trrasury  Department ;  a  full  report  of  the 
^«se  of  Mfttr  v.  MU/rr,  decided  January  3j,  1895 ;  and  a 
t^le  of  cases  dted  in  the  book. 

The  index,  while  not  particularly  full  or  elaborate,  would 
Beem  to  be  adequate  to  put  the  reader  on  notice  and  aid  his 
ttfefence  to  any  desired  subject 

The  learned  authors,  as  they  have  stated  in  their  pre&ce, 
have  vrisely  "abstained  fiom  expressing  any  opinion  upon 
the  economical  merits  or  constitutionality  of  the  act,"  while 
presenting  a  summary  of  the  arguments  which  may  be  used 
on  cither  aide  of  the  principal  constitutional  objectkms^  If 
the  act  is  austahied  by  the  Supreme  Court,  the  constitu- 
tional aspect  will  be  eliminated ;  but  as  an  economic  memuie 
it  is  likely  to  be  fer  some  time  a  live  question,  and  it  b  wdl 
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that  all  thoughtful  dtiaens  should  study  the  question  in  all  its 
bearings.  The  ri j^ht  of  the  sovereignty  to  tax  an>'thtng  is 
the  most  essential  attribute  of  that  so%*efeignty.  and  its  limita- 
tions  are  only  to  be  found  in  the  organic  law  and  the  wisdom 
of  enlarging  such  limitations  be>'ond  the  strict  letter  of  the 
constitution  may  be  gravely  questioned.  The  wisdom  of  any 
.ncome  tax  or  any  particular  measure  is  alwa>*s  open  to  chal- 
lenge and  consideration,  but  when  a  valid  act  becomes  law 
there  can  be  no  doubt  that  loyalt)'  and  good  dtiienship 
deoiand  the  most  scrupulous  obedience  irrespecti^-e  of  mdi- 
vidual  opinion  as  to  the  merits  of  any  particular  mea^urv. 

The  history  of  income  tax  legbtation  above  referred  to  is 
of  great  value  asan  aid  in  reaching  a  oonclusion  as  to  the  wisi- 
dom  of  any  act  as  an  economic  measure,  and  as  influencing 
the  stand  which  a  dtiacn  may  assume  relative  to  advocacy  of 
a  repeal. 

The  brief  chapter  on  this  aspect  of  the  question  is,  there- 
fore, a  valuable  contribution  to  the  literature  of  the  subject. 
The  notes  to  this  chapter  are  also  of  use  as  a  bibliography  on 
Income  Tax  Legislation,  to  those  who  desire  to  pursue  this 
subject  On  this  point  attention  may  be  called  to  a  thoughtful 
article  on  the  ''Taxing  Power  of  the  United  States,"  by. 
James  J.  Hamiltoa,  of  Scranton,  Pa.,  Albany  Law  Journal,. 
Vol.  si.p-aoo. 

Edw.  p.  Alunson. 


THE 

AUMICAN  UW  REGI&nm 

AlID 

REVIE^V. 


.  MAY,   1895. 


PROGRESS  OF  THE  LAW. 

As  Makkbd  ■¥  Decisions  selbcteo  piom  the  Adtamcb 
Repokts  for  April. 


Bdliid  bf  AunDm  fttswAMr. 

The  time  limited  on  •  railroad  ticket  for  the  coropletioii  of 
the  trip  must,  in  order  to  be  bindin^r.  allow  sufficient  time  for 
a  person  using  ordinary  diligence  to  accomplish 
the  trip:  Cm//,  C.  &  S,  F,  Rjr.  C0,,  (Court  of  Civil 
Appeab  of  Texas,)  jo  S.  W.  Rep.  294. 
A  very  peculiar  decision  on  a  somemhat  simikr  point  was 
rendqcd  a  year  or  so  ago  by  the  Court  of  Errorsand  Appeals 
of  New  Jerse>-,  against  the  dissent  of  Justices  Magik,  Abbcit, 
BnowK  and  Kreuoee.  The  plaintiflf  had  bought  an  cxcursioci 
ticket  from  R.  to  M.  and  return, *«tMr  B.  Branch."** not  good 
to  stop  off*  nt  tviftf**  The  road  from  R.  to  B.»  where  it  was 
neoesmy  to  change  cars,  was  the  main  line,  and  that  from 
B.  to  M .  was  the  B.  Branch.  On  his  return  from  M.  the 
pbmtifl'  would  have  been  obliged,  if  Ms  train  were  on 
schedule  tine,  to  wait  in  the  B.  statkMi  for  half  an  hour  for  a 
tiaia  to  R.  Half  a  mile  from  B.,  however,  his  train  had  to 
writ  to  allaw  a  belated  train  to  pass.    The  plahitir  then  M 

^77 
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the  train,  and  walked  to  B.,  arriving  there  in  time  to  catch  the 
belated  train.  But  the  nujority  of  the  court  held  that  he  had 
no  right  to  do  thti,  under  the  conditions  of  his  ticket;  that  the 
bebted  train  was  not  a  connecting  train,  and  the  ticket  was  not 
good  on  it;  and  that  therefore  he  was  liable  to  pay  frre :  Pmtm. 
R.  R.  €0.  V.  Anj.  37  Ati.  Rep.  914.  This,  however,  wouM 
seem  to  be  an  utterly  indefensible  rulii^.  It  does  not  appear 
that  one  of  the  conditkms  of  the  ticket  was  that  it  shoukl  be 
good  only  on  oonnectmg  trains,  and  his  f^-alk  to  the  statioo 
from  the  point  where  the  train  stopped  could  hardly  be  called 
a  stop-olTp  as  he  in  fact  anticipated  his  train.  One  cannot  but 
wonder  what  the  learned  Judges  who  decMed  this  case  would 
have  held  if  his  train  had  been  so  delayed  as  to  render  it 
impossible  to  get  home  before  the  time  limit  expired.  Probab^ 
they  wouki  have  sakl  that  it  was  hb  duty  to  start  the  day 
before. 

In  the  opinkm  of  the  Supreme  Judicial  Court  of  Ma^aadiu* 

setts,  the  rule  that  a  person  who  by  mistake  takes  a  wron^ 

train  is  not  obliged  to  pay  for  his  rkSe  to  the  Erst 

TafekwwiMt  Station  at  which  he  has  an  opportunity  to  alight, 

'"'^  does  not  apply  to  one  who  hasa  season  ticket,  and 
takes  a  train  in  the  belief  that  it  is  good  on  that  train ;  if  not 
entitled  to  ride  on  that  tkket  on  that  train,  the  company  may 
fecoi*er  (are :  Ahv  Yari  &  N,  R  R,  R.  Cp.  v.  Feii/,  40  N.  E. 
Rep.  20.  

The  Supreme  Court  of  Vermont  has  recently  held,  that  an 
agreement  by  which  the  plaintiflT  is  to  take  certain  notes,  col- 
lect them  at  his  own  expense  without  charge  to 
the  owner,  and  divide  the  amount  collected  with 
the  Utter,  under  which  agreement  he  had  implied  authority 
to  bring  suits,  is  champertous  and  therefore  vokl :  H4tmiUm 
V.  Graj,  31  AtL  Rep.  J15. 

The  Court  of  Appeals  of  Marybnd  has  btely  deckled  a 
very  important  question  of  constitutkmal  law,  m  Short  v. 

^^  Suue,  31  AtL  Rep.  3M.    The  Public  Local 

rM«b*  Laws  of  that  Stole,  Art.   10,  ||  268-37a 
unpoeed    upon  persons    residii^   in    Dor^ 
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Chester  county  two  da>'s,  at  least,  of  compulsory  labor  in 
exxry  year,  for  the  purpose  of  keeping  the  roads  in  repair, 
with  the  privilege  of  furnishing  a  substitute,  or  of  paying  a 
certain  sum  per  day  in  lieu  of  personal  labor.  This  act  was 
held  to  be  constitutional,  not  being  such  a  poll-tax  as  is  pro> 
hibited  by  the  constitution,  nor  being  in  violation  of  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United 
States,  as  that  does  not  control  the  power  of  a  State  over  its 
own  qtiaena. 

Such  an  act  is  not  unconstitutional  as  denying  the  right  of 
trial  by  jaiy :  Hamty  v.  Board  tf  Comn,  tf  Bartam  Co.^  91 
Ga.  770;  S.  C,  18  S.  £.  Rep.  28,  nor  b  it  in  violatioa  of  a 
constitutJonal  provision  that  no  poll-tax  shall  be  levied  for 
oounty.  or  state  purposes,  or  of  a  provision  of  the  bill  of 
rights  that  there  shall  be  no  involuntary  servitude  ia  the 
state :  Shmms  v.  Smmmt,  (Ohio,)  36  N.  E.  Rep.  832. 

Peraocis  cannot  be  mdicted  jointly,  however,  for  failing  to 
work  on  a  public  road  or  to  pay  the  statutory  sum  in  lieu 
thereof:  SiaU  v.  )Knivfr/-A/,  (Supreme  Court  of  Arkansas,) 
39S.  W.  Repi98i. 


According  to  a  recent  decision  of  the  Supreme  Court  of 
MisscHiri,  in  Ex  parti  O'Brien,  30  S.  W.  Rep.  1 58,  when  a  court 
^^j  ,jj^  ^     issues  a  commitment  for  one  charged  with  intemipt- 
ViBsiiy  <•    ing  its  proceedings  by  making  a  murderous  assault 
upon  a  perMMi  named  in  the  court's  immediate 
presence  without  rendering  any  judgment,  or  ordering  one  to  be 
entcrod  before  the  commitment,  adjudicating  that  the  respon- 
dent had  been  guilty  of  contempt,  the  commitment  is  illegal ; 
and  a  commitment  for  such  cause  is  also  illegal,  when  the  proof 
shows  that  the  assault,  which  was  made  in  an  attempt  to  arrest 
the  person  assaulted,  occurred  in  the  rotunda  outside  of  the 
court-room,  and  that  because  of  a  swinging  door,  the  densi^ 
of  the  crowd,  and  the  near-sightedness  of  the  judge,  he  could 
not  have  seen  the  occurrence,  and    that    his   subsequent 
inquiries  showed  that  he  did  not,  in  &ct,  see  it 


When  a  company,  composed  of  a  large  number  of  local 
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milk  deaden,  which  it  tnoorponited  for  the  purpoie  of  "buying' 
and  lelKng  milk  at  wholesale  and  retail,"  hut  only 
acta  as  a  seller's  agent  to  find  purchasers;  charg* 
ing  the  fenner  a  oommisskMi  ibr  that  service* 
adopts  and  acts  under  a  by-bw  giving  the  board 
of  directors  the  power  to  fix  the  prke  to  be  paid  by  the  stock- 
holders Ibr  milk,  the  company  b  an  unlawful  combination  to 
control  the  price  of  milk :  A».  v.  Ji£U  Exekm^ge^  Ltd.,  (Court 
of  Appeals  of  New  York,)  59  N.  E.  Rep.  1063 ;  affirming  39 
N.  Y.  SuppL  359.  

The  Supreme  Court  of  the  UniUd  Sutcs,  in  Staft*  tf  GtH- 
fwmm  V.  5#.  Ar.  C^^  15  Sup.  Ct  Rep.  591,  has  recently 
decided,  (l)  iW  when  an  original  case  b  pending 
in  that  court,  to  be  there  disposed  of  in  the  first 
instanoe,  and  in  the  cxerdse  of  an  escceptional 
jurisdictkNi,  it  b  not  befitting  the  gravity  and 
finality  of  its  adjudicatkm  to  proceed  to  judgment 
in  the  absence  of  partks  whose  rights  would  be  in  eflect 
determined  thereby,  even  though  they  might  not,  in  subtte- 
quent  litigation  in  other  trfliunals,  be  technically  bound ;  and 
therefore,  when  such  absent  parties  cannot  be  made  parties  to 
the  suit  without  ousting  the  jurisdictkxi  of  the  court,  the  case 
will  be  dismissed ;  and  (3)  That  the  original  jurisdictkNi  of  the 
Supreme  Court  in  cases  between  a  state  and  a  dtiaen  of  another 
state  rests  solely  in  the  character  of  the  parties,  and  not  at  all 
on  the  nature  of  the  case ;  and  therefore,  when  the  parties  are 
not  such  as  are  prescribed  hf  the  constitution,  the  jurisdiction 
cannot  be  aided  by  showfaig  that  a  federal  question  b  involved. 
Justices  Harlax  and  Brbwek  dissented  from  the  former  of 


When  a  deed,  delivered  in  escrow,  b  fraudulently  abstracted 
i^„j        from  the  depositary  by  the  grantee,  without  per- 

■•cr»w.  forming  the  conditfons  on  which  it  was  to  be 
r— BtMiii  fey  delivered  to  him,  it  b  void,  even  in  the  hands 

OrMiM  ^  ^  ^^^^  ji^  purchaser  of  the  land  granted: 
Jaeksem  v.  />»«,  (Supreme  Court  of  towa.)  63  N.  W. 
Rep.  704. 
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The  Sttprcmc  Court  of  Missouri  has  lately  held,  against  the 
dissent  of  Chief  Justice  Black,  and  Judges  MacFarlaxc  and 

Dmw.  Gasctt,  that  since  the  wife's  inchoate  right  of  dower 
*oIi«t»''    ^  defeated  by  the  acquisition  of  land  by  a  railroad, 

*■*■■<  by  condemnation  proceedings,  and  also  by  a  con- 
veyance by  the  husband  to  the  company  of  a  right  of  way 
without  joining  her  m  the  deed,  she  will  be  barred  of  her 
dower  in  land  conveyed  immediately  in  fee  to  a  third  party 
without  her  joining,  but  ultimately  conveyed  by  a  subsequent 
gnmtee  to  the  railroad  company,  by  a  deed  purporting  to  be 
in  fee ;  because  such  a  deed,  in  Missouri,  conveys  only  an 
easement  in  the  right  of  way :  Chomitam  v.  Mo.  Pac,  Jfy.  Co^ 
30  S.  W.  Rep.  299;  Bakar  v.  Auhiscm,  T.  &  5.  F.  R.  R.  Co^ 
J9  S.  VV.  Rep.  301.  The  logic  of  this  b  not  apparent;  and 
it  is  only  necessary  to  read  the  profound  and  exhaustive  di»- 
acnting  opinion  of  Black,  C.  J.,  in  the  latter  case,  to  be  con- 
vinced of  its  injustice. 

According  to  a  recent  decision  of  the  Supreme  Court  of 

Vermont,  when  two  water  rights  on  opposite  sides  of  a  stream 

—  in^nT.     *>«  owned  by  one  person,  and  the  spent  water 

^'"••"  from  the  mills  on  one  side  of  the  stream  has  been 
discharged  below  the  dam  that  fed  the  mills  on  the  other  side, 
the  ri|^  to  so  discharge  the  spcM  water  will  continue,  upon 
the  owner's  death,  and  the  division  of  the  estate  in  severalQr 
among  the  respective  heirs,  by  which  the  water  right  became 
vested  in  different  persons:  JMu^iiv./fartfMi,  ji  Atl.Rep.  29i- 


An  act  prohibiting  the  printing  in  more  than  one  colunui* 
on  the  dfidal  ballot,  the  name  of  a  candidate  who  has  reocivc«l 

rrmiij.     the  nonimatioa  of  two  or  more  parties,  is  coostitts- 

■*^      tiooal,  under  a  provision  that  the  legislature  i^aSX 

have  power  "to  pass  Uws  to  preserve  the  purity  of  electioti* 

«id  guard  against  abuses  of  the  elective  franchise :"  T<M  v. 

^3  N.  W.  Rep.  S64. 

The  Supreme  Court  of  New  York,  Firrt  Department, 
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•gain  decided,  lblloH*ins^  k»  former  decision  in  Gcodmaii  v. 
v«iM.  Bmntam,  ji  N.  Y.  Suppl.  1043,  that  under  the 
■•■•■■••  .  Constitution  of  Sew  York,  Art  3, 1  3,  which  pfx>- 
vides  that,  for  purposes  of  voting,  no  person  shall  be  deemed 
.  to  have  gamed  a  residence  while  a  student  m  any  seminary  of 
learning,  it  is  immaterial  that  a  student  has  no  other  domicile 
than  the  seminary  :  im  n  Garvty  33  N.  Y.  Suppl.  689.  But 
FoLLETT,  J.,  who  did  not  sit  on  the  hearing  of  the  former  case» 
dissents  in  a  very  able  opinion,  which  serves  to  throw  a  strong 
doubt  upon  the  majority  decision.  All  other  considerations 
apart,  it  is  hardly  to  be  believed  that  the  constitution  intended 
to  disfranchise  any  dtiaen,  and  yet  this  is  the  practical  eflect 
of  such  a  decision.  It  will  not  do  to  put  this  aside  by  any. 
plea  of  the  duty  of  the  courts  to  administer  the  law,  regardless 
of  consequences,  or  any  reliance  upon  the  worm-eaten  maxim 
of  *'  Ate  iex  uripia  est**  Courts  are  presumed  to  use  common 
sense,  if  nothing  else,  in  the  construction  of  both  statutes  and 
constitutions,  and  to  adopt  the  construction  most  consonant 
therewith.  To  allow  such  a  voter  the  privilege  of  the  fran- 
chise, which  the  constituticm  professes  to  secure  him,  is  cer- 
tainly  doing  no  violence  to  the  spirit  of  that  document,  while 
to  blindly  adhere  to  the  letter  thereof  is,  in  this  case,  a  fla- 
grant example  of  sticking  in  the  bark.  It  is  to  be  hoped  that 
the  Court  of  Appeals  hiU  take  a  more  liberal  view  of  the  case. 
As  an  ordinary  rule,  a  student  docs  not  change  his  domidle 
by  occastoml  residence  at  college:  Granbf  v.  Amheni^ 
7  Mass.  I ;  but  the  mere  (acts  that  a  student,  who  has  a. 
domicile  in  one  town,  resides  at  a  public  institutkm  in  another 
town  for  the  sole  purpose  of  obtaining  an  cducatkui,  and 
that  he  has  his  means  of  support  from  another  place,  do  not 
constitute  the  sole  test  of  his  right  to  vote  in  the  latter  town. 
The  right  of  suflrage  is  acquired  only  by  change  of  domicile^ 
and  the  question  of  change  of  domidle  is  to  be  dedded  by  all 
the  drcumstances  of  the  case.  If  the  father  is  living  and 
the  son  remains  a  member  of  his  family,  returns  to  his 
home  to  pass  his  vacations,  and  is  maintained  by  his  fritlier, 
these  drcumstances  will  rebut  any  presumption  of  a  change  ; 
but,   if,   on   the   other  hand,  the  father  is  dead,  and  he 
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pasKs  hit  vacation  elsewhere  than  at  his  father's  former 
home,  or  if  he  describes  himself  as  of  such  a  place,  and, 
otherwise  shows  an  intention  to  continue  there,  then  a  pre- 
sutnpdon  of  change  will  arise :  In  re  Opiman  ^  Judges^ 
5  Mete.,  (Mass.,)  587.  The  presumption,  however,  is  against 
the  change,  and  merely  calling  a  place  a  person's  residence 
does  not  make  it  so :  SaHJers  v.  Gttckcli,  76  Me.  1 58.  Nor 
will  the  payment  of  road  taxes  while  attending  college  have 
any  weight  in  determining  the  question  of  residence,  when  the 
statute  imposing  the  tax  requires  only  inhabUamcy^  and  not 
nsktetue^  as  the  condition  of  liability  thereto :  Date  v.  /ncxM, 
78  IlL  170 ;  and  one  who  becomes  a  resident  of  a  county  for 
the  purpose  of  attending  college,  and  who  has  formed  no 
intention  of  remaining  after  the  completion  of  his  college 
course,  is  not  entitled  to  vote  in  that  county :  Vanderpool  v. 
CtHmihn,  53  Iowa.  246 ;  S.  C,  5  N.  W.  Rep.  1 19. 

A  student  at  a  theological  seminary,  however,  being  of  age, 
and  otherwise  qualified  to  vote,  and  being  also  emancipated 
from  his  lather's  family,  may  vote  in  the  town  in  which  the 
seminary  is  situated:  Putnam  v.  Johnson^  10  Mass.  488.  An 
undergraduate  of  a  college,  free  from  parental  control,  who 
regarcb  the  place  where  the  college  is  situated  as  his  home, 
and  who  has  no  other  home  to  which  to  return  in  case  of 
aiclcness  or  domestic  affliction,  is  a^  much  entitled  to  vote  as 
any  other  resident  of  the  town  pursuing  his  usual  vocatum. 
It  is  /fv  hoc  vice  the  student's  home,  his  permanent  abode  in 
the  sense  of  the  statutes :  Dtde  v.  Irwin,  78  111.  170.  So,  if  a 
student  in  good  faith  elects  to  make  the  place  where  the 
college  is  situated  his  home,  to  the  exclusion  of  all  other 
places,  he  may  acquire  a  legal  residence;  though  he  may  intend 
to  remove  therefrom  at  some  fixed  time,  or  at  some  indefinite 
period  in  the  future :  Pcdigo  v.  Grimes,  113  Ind.  148  ;  S.  C, 
13  N.  E.  Rep.  70a  And  even,  (and  this  we  commend  to  our 
New  York  fifiends.)  when  the  constitution  provides  that  the 
residence  of  a  student  at  any  seminary  of  learning  shall  nor 
entitle  him  to  the  right  of  suffirage  in  the  town  where  sue! 
seminary  is  situated,  it  does  not  prevent  a  student  fixm  gaining 
a  voting  retulence  there  if  the  other  conditiona  concur.    H( 
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does  not  gain  a  rcsadenoe  «/  a  student,  but  in  spite  of  tHat  iact : 
Samdfn  v.  GeiektU,  76  Me.  158.  See  2  Am.  L.  Reg.  &  Rev. 
(N.  S.)  220. 

According  to  the  Court  of  Criminal  Appeals  of  Texas,  a 

pen«on  illegally  arrested,  even  though  he  has  acquiesced  in  the 

arrest,  may  use  such   force  as  is  necessary  to 

Jttwtofcto.    r^ain   his  liberty;    and  if  there  is  reasonable 

■■JSi'ajiLi  C"*""**  *®  believe    that   the    officer  intends  to 

shoot  to  prevent  his  escape,  may  shoot  the  officer 

in  self-defense:  Miersy,  State,  29  S.  W.  Rep.  1074. 

An  injunction  will  not  lie  to  restrain  a  city  from  closing  a 

vacated  and  unimproved  alley,  ten  to  fifteen  fetX  below  street 

grade,  when  the  plaintiflTs  land  forms  but  a  small 

'^Mk^,  ?^^  ^  ^  block  through  which  the  alley  niiis, 

I^!*'       and  fronts  on  a  street,  and  all  the  other  owners 

desire  to  close  it :  CkrisHait  v.  Ciijr  tf  St.  Lsms, 

(Supreme  Court  of  Missouri,)  29  S.  W.  Rep.  996. 

Judge  Morrow,  of  the  District  Court  for  the  Northern  Dis- 
trict of  California,  in  a  recent  charge  to  the  grand  jury,  has 
ttittfttf  asserted  that  an  officer  of  a  railroad  company 
engaged  in  interstate  commerce,  who,  as  a  matter 
of  personal  &vor,  issues  a  (ree  pass  for  tran^)or- 
ptwMM  laijon  (^m  ^^^  ^uite  to  another  to  a  person  not 
within  any  of  the  exceptions  contained  in  |  22  of  the  inter- 
state commerce  act,  is  guilty  of  unjust  discrimination,  in 
violation  of  |  2  of  that  act :  /«  iv  Cha^  t9  Gnmd  Jwy^  66, 
Fed.  Rep.  146.  

One  who  solicits  others  to  join  with  him  in  the  purchase  of 
a  quantity  of  liquor,  receives  irom  each  the  money  to  pay  for 
■■mifiiaa    ^^  ^^^  wanted  by  each,  and  afterwards  buys 

LHMns,  and  distributes  the  liquor  among  those  who  con- 
"^  tributed  to  its  purchase,  is  guilty  of  sellii^  liquor 
without  a  license :  HmuUr  v.  SMir,  (Supreme  Court  of  Arkan- 
sas,) 30  S.  W.  Rep.  42.  Hughes  and  Riddick,  JJ.,  disaented, 
with  good  reason.  The  objections  to  this  decision  are  best 
stated  in  the  bmguage  of  the  former:  "  It  does  not  appear 
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from  the  evidence  that  the  defendant  had  any  intereit  in  the 
whisky  sold  by  the  distiUery,  that  he  %iras  the  agent  of  the  dis- 
tillery, or  that  he  received  any  money  for  the  whisky  purchase, 
save  as  agent  of  tliose  who  joined  him  in  the  purchase,  and 
that  what  he  received  he  pakl  over  as  agent  for  those  interested 
with  him  in  the  purchase,  with  what  he  contributed.  ...  It 
seems  clear,  be}-ond  question,  that  in  this  case  there  was  no 
sale  by  the  dcfi:ndaiit,  and  that  he  purchased  the  five  gallons 
of  whisky  for  him.^ilf  and  as  the  agent  of  others  who  joined 
him  in  the  purchase ;  that  the  purchase  ^'as  a  joint  purchase, 
out  of  which  the  defendant  made  no  profit,  and  in  which  he 
had  no  interest,  save,  as  stated,  to  the  extent  of  his  contribu- 
tion to  buy  jointly  with  others.  It  seems  that  to  hold  this 
transaction  to  be  a  sale  by  the  defendant  would  be  to  violate 
elementary  principles  of  law  and  the  plainest  principles  of 


The  courts  will  take  judicial  notice  of  the  last  official  United 
States  census,  to  determine  the  population  of  a 
county :  S/au  v.  Afariott  CmiMiy  Court,  (Supreme 
Court  of  Mi!«souri,)  30  S.  \V.  Rep.  103. 
This  rule  has  been  generally  adopted :  Hawkins  v.  Thomas^ 
<Ind.,)  39  N.  E.  Rep.  1 57 :  Bant  v.  Ounty,  94  111.  430 ;  Pro.  v. 
Wmams,  64  Cal.  87 :  S.  C.  37  Pac.  Rep.  939 ;  /V».  v.  Wong 
Wang,  (Cal.,)  38  Pte.  Rep.  370:  Siate  v.  Braskamp,  (Iowa,) 
54  N.  W.  Rep.  533 ;  Guldin  v.  SihuylkUi  Co,,  149  P!i.  310. 
But  it  was  rejected,  on  grounds  of  political  expediency,  by 
the  Court  of  Appeab  of  New  York,  in  Pto.  v.  Rke,  31  N. 
£.  Rep.  931. 

The  Supreme  Court  of  Uuh  has  decided,  that  an  act  pro- 
viding that  in  dvtl  cases  a  verdict  maybe  rendered  on  the  con- 
j-_        currence  therein  of  nine  or  more  members  of  the 
"Oigy     jur>-,  is  constitutional:  Maekty  v.  Emsenspngir^ 

39Fic.  Rep.  541. 

This  follows  the  decisions  in  Heu  v.  Wkiie,  9  Utah,  61 ; 

5.  C,  33  IVm^  Rep.  343*  and  Frid.  W,  lVo(f  Co.  s.SaUUkt 

Gtf^  (Utah,)  37  FiK.  Rep.  363.    But  these  cases  stand  ahnost 

•alone*  and  the  overwhdniang  weight  of  authority  is»  that  m 
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the  absence  of  any  coMtitutional  provision  the  right  of  trial 
by  jury  implies  a  right  to  the  concurrent  judgment  of  twelve 
men  upon  the  matter  in  issue,  and  that  a  statute  autfaoriang 
the  rendition  of  a  verdict  by  any  leas  number  n  unconatttu- 
tional  and  void :  Jtuks^nwUe^  T.  &  K,  W,  Ry.  C0,  v.  Admms^ 
33  Fla.  608;  S.  C,  15  So.  Rep.  357;  In  re  Ofimmt  ^ 
/mstkes,  41  N.  H.  550;  Carrtff  v.  Bycrs,  (Ariz.,)  36  IVic. 
Rep.  499;  nra^ard\,  Terrii&ry^  i  Okl.  366;  S.  C.  34  Pte* 
Rep.  66. 

The  full  and  carefully  considered  opinion  in  Hess  v.  WMti^ 
however,  presents  the  opposite  view  with  much  force.  It 
clearly  disproves  the  conclusiveness  of  the  argument  tliit  the 
jur>«  meant  by  the  Constitution  of  the  United  States  was  one 
of  twelve  jurors  acting  unanimously,  since  that  was  the  only 
jury  known  to  the  common  law,  by  showing  that  other  equally 
CMential  qualifications  of  a  common-law  jury,  (r .  g^  that  the 
jurors  should  be  freeholders.)  though  in  full  force  at  the 
adoption  of  the  Constitution,  have  now  became  obsolete,  and 
are  not  reckoned  as  essential  to  the  right  of  trial  by  jury,  and 
points  out  the  non-essential  character  of  unanimity  and  the 
adiantages  of  the  majority  \'erdict  in  the  following  terM  lan- 
guage :  **  \\1ierc\'er  this  pro\'ision  has  been  tried,  it  has  been 
found  to  be  a  distinct  benefit.  Such  a  provuion  is  simply  a 
change  in  the  procedure  of  appl>'ing  legal  reni^edies.  It  it- 
general  in  its  application ;  it  is  Ciir  and  just  to  all.  No  man's 
propert>'  rights  are  injured  by  it,  and  no  man  can  be  said  to 
haw  a  vested  right  in  the  unanimous  action  of  a  jury,  any 
more  than  in  the  fact  that  a  juror  was  anciently  required  to 
be  a  freeholder.  All  litigants  could  waive,  in  dvil  trials  at 
common  law,  and  under  our  constitution,  this  unaminity  of 
verdict.  If  the>*  could  waive  it,  then  it  was  not  one  of  the 
requisites  which  must  be  preserved  in  order  to  preserve  a  jury 
trial  in  dvil  actions.**  It  is  dilficult  to  find  arguments  strong 
enough  to  carry  this  position. 

But,  while  the  %vdght  of  authority  is  at  present  oppoaed  to 
permitting  this  rule  to  be  established  by  statute,  diere  would 
seem  to  be  no  valid  obfeetion  to  permitting  it  to  be  done  b/ 
constitutional  provisions.    Yet  even*then„  such  a  provision 


PKOGRB88  OF  THE  LAW.  387 

will  not  autfaorue  the  legislature  to  provide  for  certain  con- 
tngendea  in  which  a  jury  shall  consist  of  less  than  twelve 
men,  in  the  discretion  of  the  trial  court :  McRm  v.  Grand 
Rapidi,  L&D,R.  Co^  93  Mich.  399 ;  S.  C,  53  N.  W.  Rep. 
561. 

The  preceding  observations,  however,  apply  only  to  civil 
actions.  In  criminal  suits,  the  defendant  can  neither  waive  his 
right  to  be  tried  by  a  jury  of  Mrelve,  nor  be  deprived  by  the 
legislature  of  his  right  to  the  unanimous  verdict  of  those 
twelve:  Ailen  v.  State^  54  Ind.  461 ;  Omcemi  v.  /V».,  18 
N.  Y.  138.  Whether  this  right  can  be  aflected  by  constitu- 
tional provisions,  is  a  doubtful  question. 


When  the  facts  furnished  by  a  client  to  his  attorney  are  mis- 
leading, and  detamatory  in  character,  and  their  incorporation 
i^nrt.       ^^  ^^  petition  is  foreign  to  the  object  and  pur- 
ls pindtag    poSes  of  the  suit,  the  client  is  responsible  in 
dunagcs:  WimUsk  v.  Hamiiion,  (Supreme  Court  of  Louisi- 
ana,) 16  So.  Rep.  856. 

The  Supreme  Court  of  Georgia  has  \'ery  properly  ruled, 

that  an  offer  by  the  publisher  of  a  nenrspaper,  made  pending  a 

^^^^     suit  against  him  for  a  libel,  to  open  the  columns  of 

the  paper  to  the  plaintiflf  for  any  explanation  or 

statement  he  widies  to  make,  counts  for  nothing  on  the  trial  of 

the  action :  C^iuiitmHoit  Pkb,  Co,  v.  Way,  31  S.  £.  Rep.  139. 


According  to  a  recent  decision  of  the  Supreme  Court  of 
Pennsylvania,  when  a  land-ovi-ner,  by  means  of  openings  on  his 
itwrnTiin  ^^"^  ^^  ^"^  subterranean  passageways  leading 
if  AAtoM  therefrom,  mines  and  removes  coal  from  adjoining 
bnd  of  another  without  hb  knowledge,  the  latter  having  abo 
no  means  of  obtaining  knoHiedge  of  the  trespass,  the  limitation 
of  his  ri|^t  of  action  for  compensatfon  does  not  begin  to  run 
until  he  discovers  the  trespass,  or  until  discovery  is  rcasona^ 
Uy  possible:  Lewiy  v.  H,  C.  Frkk  Coke  C#.,  31  Atl.  Rep.  36u 


A  6nding  by  the  examining  court  that  there  was  pcobable 
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cause  to  believe  the  pLiintifT  guilt)*  of  the  crime  charged,  and 
the  binding  of  him  over  .for  trial,  is  only  prima 
fade  ei'idence  of  probable  cause;  and  further, 
'\'*'_*''  probable  cause  cannot  be  shown  by  admissions  of 
the  plaintiflT  after  his  arrest,  nor  by  the  finding  of 
property  on  his  premises,  similar  to  that  stolen,  if  that  fret  was 
not  known  to  the  defendant  when  he  began  the  prosecution  : 
LmkvUU  S,  A,  &  C  Ry,  O.  v.  H<ndnek$,  (Appellate  G>uit 
of  Indiana,)  40  N.  £.  Rep.  8a. 


An  experienced  lineman,  who  is  provided  with  non-oonduct- 
ing  rubber  gloves,  but  does  not  use  them,  and  is 
killed  by  touching  the  exposed  ends  of  live  wires, 
which  were  perfectly  obvious  to  the  view,  must  be 
held  to  have  assumed  the  risk :  Jumer  v.  JiEf* 
$mai  Eitctric  Ughi  &  P^wtr  Co.,  (Supreme  Court  of  Missouri^ 
39  S.  W.  Rep.  988. 

The  Queen's  Bench  Di\ision  of  England  has  lately  decided 
a  very  peculiar  ca^e.    While  an  omnibus  belonging  to  the 

DtyMm  defendants  was  being  driven  by  their  servant,  a 
ABihMiii  policeman,  being  of  opim'on  that  the  driver  was 
drunk,  ordered  him  to  cease  drinng  at  once.  The  driver  and 
the  conductor  of  the  omnibus  thereupon  authorised  a  third 
person,  who  was  passing,  to  drive  the  ommbus  home  on  their 
master's  behalf.  That  person,  while  driving,  negligently  drove 
o%'er  the  plaintiff  and  injured  him.  The  court  held,  that  as, 
under  the  circumstances,  the  ser\'ants  of  the  defendants  had 
an  implied  authority  to  appoint  another  person  to  act  as  a  ser- 
vant on  their  master's  behalf,  it  being  a  case  of  sudden  emer- 
gency, the  defiendant  was  liable :  Gzviffunm  v.  Twist,  [1895] 
I  Q.  B.  557. 

According  to  the  Supreme  Court  of  New  York,  Fourth 
Department,  the  trainmen  of  a  railroad  company  which  runs 

P,„^      .  its  trains  over  the  road  of  the  defendant  company, 

•»•■•••  under  a  contract  by  which  the  superintendent  of 
the  latter  arrange  all  the  time  tables  and  controls  the  con- 
ductors of  the  other  company,  are  not  fellow-servants  with  the 
employes  of  the  defendant,  though  the  same  person  is  general 
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•manager  of  both  roads,  and  one  person  is  superintendent  of 
both  on  the  <fivtsioii  where  the  accident'  occurred :  Ttfnujr  v. 
SynMUi.  B.  &  N.  Y.  R.  Co,,  32  X.  Y.  Suppl.  627. 

The  Court  of  Appeals  of  New  York  has  recently  held,  in 
CMmerm  v.  N.  K  Cfttt.  &  N,  R.  R.  Co.,  40  N.  £.  Rep.  I, 
•«i  that  when  a  servant  b  competent  when  emplo>'ed, 
but  afterwards  becomes  habitually  negligent,  and 
**"*>«  causes  the  death  of  a  fellow-servant  hy  his  vio- 
lation of  the  employer's  rules,  the  employer  will  not  be  liable, 
on  the  ground  oTnegligence  in  (ailing  to  dtscover  the  servant's 
habitual  misconduct,  and  in  omitting  to  discharge  him,  if  the 
work  of  the  servant  is  of  such  a  nature  that  the  emplo>'er 
has  no  opportunity  to  learn  of  his  misconduct,  and  it  is  not 
repotted  by  his  Mlow-servants,  although  they  were  under  posi- 
tive instructions  to  report  all  violations  of  rules. 

One  of  the  absurd  claims  ever  made  in  a  court  of  law  was. 
lately  rejected  by  the  Supreme  Court  of  Indiana,  in  AMu  v. 
Uke  Erie  &  IV.  R  R.  Co..  40  N.  E.  Rqx  40. 
Two  car  inspectors  were  at  work  at  night,  one 
'^''^"■i"  "'**^  ^  ^*'»  changing  a  coupler,  and  the  other 
holding  a  torch  to  light  him,  when  the  employes 
of  another  company  backed  down  upon  them,  without  notice 
or  warning,  and  the  inspector  under  the  cars  was  killed.  The 
attorney  lor  the  company  as^ked  for  an  instruction  which  in 
cflect  would  have  imputed  the  negligence  of  the  impector  with 
the  torch,  in  not  looking  for  the  backing  train,  to  the  one  under 
the  car ;  but  this  was  refused  by  the  trial  court,  and  the  refusal 
was  approved  by  the  Supreme  Court,  Howard,  J.,  saying  tersely, 
"  It  is  usually  quite  enough  for  a  person  to  be  responsible  for 
his  own  negligence,  without  being  called  upon  to  answer  for 
the  negligence  of  some  one  else." 

The  Supreme  Court  of  Georgia  has  recently  hekl,  that 
when  a  husband  has  abandoned  his  wife  and  child,  and  feiled 
ta^rf  to  to  provkfe  for  them,  the  wife,  while  liviiig  separate 
from  her  husband  and  having  the  entire  care  and 
custody  of  the  child,  may  maintam'an  action, 
against  a  railway  company  for  injuries  to  the  child  caused  by 
the  negligence  of  the  company  since  the  separatioii  took 
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place,  by  reason  of  which  she  is  depm-ed  of  his  services : 
Sai'Mmik,F.  &  VV.  Rjr.  Co.  y.Smiik,  21  S.  E.  Rep.  157. 

According  to  the  same  court,  the  following  questions :  (l) 
Whether  a  railway  company,  having  stopped  a  train  hnmedi- 
RaMTMi,  ately  after  the  conductor  called  out  the  station, 
Ciiled  in  extraordinary  diligence  towards  the  platn- 
tifTby  not  lA-aming  him  that  the  station  had  not  been 
reached,  so  as  to  prevent  him  from  alighting  in  the  darkness  of 
the  night  at  an  unsafe  place;  aild  (2)  Whether  the  plaintiff  was 
nq;ligent  in  so  alighting  without  first  assuring  himself  that  the 
station  had  been  reached  or  that  the  place  was  safe,  are  more 
proper  for  submission  to  a  jury  than  for  determination  by  the 
court  on  a  motion  for  non-suit :  MUUr  v.  East  TtMm,,  V,&  C- 
Ify,  Co.,  31  S.  E.  Rep.  153.  The  non-suit  granted  in  this 
case  was  accordingly  set  aside. 


When  the  water  of  a  natural  stream  is  polluted  by  the  dis- 
charge of  drainage  therein  by  a  city,  and  also  by  the  discharge 
NmImmv.  of  noxious  matter  from  gas  works  owned  by  a 
UiMuiy,     private  individual,  to  the  injury  of  one  through 

K«iMM  whose  lands  the  stream  flows,  the  dty  and  owner 
of  the  gas  works,  though  not  joint  tort-feasors,  are  jointly  and 
se\'erally  liable  in  damages  ;  but  a  release  of  the  owner  of  the 
works  will  not  release  the  city  from  liability,  unless  executed 
in  full  satisfaction  of  all  the  injury  sustained  by  reason  of  the 
nuisance:  Gty  of  VaiparaUo  v.  AfoffU,  (Appellate  Court  of 
Indiana,)  39  N.  K.  Rep.  909. 


The  son  of  a  clerk  of  court,  acting  as  his  father's  deputy, 
and  generally  recognized  as  such,  is  an  officer  de  facio  with 
fMfiCTf<tteti»,  respect  to  his  acts  in  that  capacity;  and  an  affi* 
**'"*'  davit  in  attachment  made  before  him  is  not  void, 
although,  on  account  of  his  minority,  he  could  not  have  been 
lawfully  appointed  as  deputy :  l\^i$Hberfyy,  ^«AtM/,  (Supreme 
Court  of  Mississippi,)  16  So.  Rep.  905. 

The  Court  of  Appeals  of  New  York  has  lately  rendered  a 
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\xry  mteresting  decision,  to  the  efTcct  that  under  the  statute  of 
that  state.  (Ncu*  York  Laws,  1885,  c.  364.) 
providing  for  the  retirement  on  pension  of 
aienibers  of  the  police  force  of  the  city  of  New 
York,  who  have  serxxd  twenty  years  or  upward,  the  police 
commissioners  ha%'e  a  discretionary  power  to  retire  members 
of  the  force,  and  cannot  be  compelled  to  do  so  by  mandamus : 
/%tf.  V.  MaritM,  39  N.  E.*Rep.  960. 


The  Court  of  Gvil  Appeals  of  Texas  has  recently  held,  in 
accord  with  the  weight  of  authority,  that  the  governor  of  a 
r^,i,,  state  has  power  to  pardon  a  person  convicted  of 
B>Mt  crime  after  he  has  ser\-cd  his  term  of  imprison- 
ment,  and  that  such  a  pardon  will  restore  the  perMm  to  com- 
petency as  a  witness  on  the  trial  of  an  action,  the  right  of  which 
accrued  before  the  pardon  was  granted :  Musauri,  K,  &  T, 
Rf,  Of.  cf  Ttjuu  V.  Htnvell,  30  S.  W.  Rep.  98. 


The  Supreme  Court  of  New  York,  Second  Department, 
has  kitdy  ruk:d,  in  In  re  QnigUy,  32  N.  Y.  Suppl.  828,  that 
a  police  justice,  who,  during  a  strike  of  the  cm* 
ploycs  of  a  street  railway  company,  discharged 
strikers  who  were  arretted  and  brought  before 
him,  charged  with  throwini;  stones  at  the  cars  and  assaulting 
the  main  operator  of  the  cars,  in  spite  of  the  evidence  against 
them,  and  who  sUtcd  that  the  strikers  had  a  perfect  right  to 
take  men  off  the  cars  if  they  could  do  so  in  an  orderly  way, 
IS  guilty  of  such  misconduct  as  to  warrant  his  removal. 

In  Framt  v.  FeUx,  31  Atl.  Rep.  375,  the  Supreme  Court  of 
Fennsylvania  has  held,  that  if  a  board  of  dty  commissioners, 
in  specifications  for  work  to  be  done,  fix  a  mini- 
mum price  to  be  paid  by  the  contractor  for  labor, 
and  award  the  contract  for  the  work  on  the  basb 
of  those  specifications,  their  action  is  ja  viohtion  of  a  statulofy 
provision  requiring  such  work  to  be  awarded  to  the  lowest 
responsiUe  bidder,  and  is  vokl,  and  may  be  set  aside  on  bill 
filed  by  a  tax-payer  and  property  owner. 
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Accordini;  to  the  Supreme  Court  of  Illinoi!i,  a  receiver 

appointed  by  an  Illinois  court  on  a  creditor's  bill  to  enforce 

^^^^      an  Illinois  judgment  may  hold  the  debtor's  assets 

aitiN  to     as  against  an  attaching  creditor,  who  is  a  citisen 

^**^       of  Illinois,  even  though  the  bill  was  brought  by  a 

citisen  of  Ncu*  York ;  the  mete  Cict  that  the  credilor  who 

brought  the  bill  w  a  non-resident  does  not  make  the  enibroe* 

ment  of  the  judgment  a  matter  of  cbmit}\  when  the  andlhry 

proceedings  are  brought  in  the  same  sute :  Hclbr^ok  v.  Fmrd^ 

39  N.  E.  Rep;  1091. 

The  Court  of  Gvi)  Appeals  of  Texas  has  just  rendered  a 
very  interesting  decision  on  the  quesition  of  the  right  of  a. 
j^^^^      parent  whose  child  has  been  expelled  from  board- 
pirtvait,      ing  school  to  recover  advance  payments  for  tuitkm, 
r^rniu.     ^  follows:  (1)  When  the  evidence  shows  that  it 
»y*yy—  b  the  understanding  between  the  parties  that,  in 
case  of  cxpulsKMi  of  the  pupil  for  misconduct, 
advance  pa>'ments  should  be  Ikiuidated  damages,  and  not 
recoverable,  and  the  ruks  of  the  school  provide  that  there  will 
be  no  redttctkm  in  case  of  withdraivals,  and  that  all  payments 
will  be  forfeited  on  expulsion,  there  can  be  no  recovery ;  (a) 
That  the  conduct  of  a  pupil  at  a  boarding  school,  in  con- 
tinually phiying  truant,  and  finally  leaving  for  his  home,  is 
ground  for  expulsion;  especially  when  the  father  refuses  to 
permit  the  teacher  to  whip  his  son  for  misconduct,  and  takes 
no  steps  himself  to  correct  him :  Ftssman  v.  StiUy^  30  S.  W. 
Rep.  268. 

The  Cottft  of  Appeal  of  England  has  recently  lakl  down 
the  broad  rule  that  an  action  of  slander  will  Ue, 
without  proof  of  special  damage,  for  words  imputing 
dishonesty  or  malversation  in  a  public  office  of 
trust,  although  the  office  is  not  one  of  profit,  and 
whether  there  is  a  power  of  removal  from  the  office  for  such 
misconduct  or  not:  B^9tk  v.  AmM,  [1895]  1  Q.  B.  571. 


A  fUAcrence  in  the  punctuation  of  similar  statutes  does  not 
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neocMarily  indicate  a  change  in  the  construction ;  opedally 
y^,i  ,^,      when  the  punctuation  is  the  work  of  the  printer, 
^MciiahM   not  of   the  legislature:    CriffiAs  v.  MmiUmdon^ 
(Supreme  Court  of  Idaho,)  39  Pk.  Rep.  548. 
See  34  Cent.  L.  J.  253. 

The  Supreme  Court  of  the  United  States  has  added  another 
huirel  to  the  crown  it  has  of  late  been  so  industriously  weaving 

for  itself  b>-  deciding,  by  a  vote  of  five  to  four,  that 

the  Income  Tax  act  is  wholly  unconstitutional,  on 
the  ground  that  an  income  tax  is  a  direct  tax,  and  therefore 
mot  be  apportioned  according  to  representation.  This  result 
was  brought  about  by  a  change  of  heart  on  the  part  of  one 
Mr.  Justice  Shiras,  of  Pennsylvania. 


The  Grcuit  Court  for  the  Southern  District  of  New  York 
has  btely  ruled,  in  WUliam  Rogtrs  Mfg,  Co,  v.  R.  fT.  Rpgen 
Co.,  66  Fed.  Rep.  56,  that  the  rule  that  the  user 
of  a  personal  name  as  a  trade-mark  will  not  be 
protected  against  its  use  in  good  faith  by  a  defendant  who  has 
the  same  name,  does  not  apply  to  the  case  of  a  coiporation. 
which  selects  its  own  name,  espedalty  when  that  name  was 
selected  in  order  to  mislead. 


The  owner  of  land,  across  which  there  is  a  private  way  for 
y  passage  only,  has  the  right  to  protect  his  fields  by 

_piHis>.     such  a  gate  or  other  structure  as  will  not  unrea- 
sonably obstruct  the  use  of  the  way :  Hartmum  v. 
Fidt^  (Supreme  Court  of  Penns>'K'ania,)  31  Atl.  Rep.  342. 


The  Iklaster  of  the  Rolls  of  Ireland  has  recently  deckled, 
that  a  gift  o\'er  of  real  estate  in  the  event  of  the 
I  marrying  a  man  **  beneath  her  in  life,  that 
»  to  say,  bek>w  her  in  social  position,*'  is  good : 
Gnne  v.  iGrkwood^  1  Ir.  R.  130. 


In  a  raecnt  CMe  in  the  Court  of  Chancery  for  Irekod,  a 
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decedent  by  her  will  declared  that  she  bad  certain  sums  of 
money  on  deposit  in  *'  the  Australian  Bank  *'  and 
ugMy.  another,  and  bequeathed  to  certain  legatees 
specific  portions  of  the  gross  amount.  She  had, 
however,  no  sum  on  deposit  in  either  bank,  but 
had,  standing  in  her  name,  eleven  shares  in  the  Union  Bank 
of  Australia.  The  vice-chancellor  accordingly  held  that  these 
shares  passed  under  the  bequest  of  the  sum  on  deposit  in  the 
Australian  Bank :  Mou€  v.  Crtm/eU,  [189S]  I  Ir.  R.  8a 

A  devise  of  No.  304  Lexington  avenue,  when  the  only 
premises  owned  by  the  testator  on  that  avenue,  both  at  the 
time  of  the  execution  of  the  will  and  of  his  death,  were  Na 
738  Lexington  avenue,  and  ]ie  never  at  any  time  owned  No. 
204,  will  pass  No.  738  :  Gcvim  v.  Mets,  29  N.  Y.  Suppl.  988  ; 
and  directions  to  an  executor  to  sell  a  house  and  lot  in  N., 
and  pay  certain  legacies  out  of  the  proceeds,  empowers  him, 
in  the  light  of  e\'idence  that  the  testatrix  owned  no  realty 
except  a  house  and  lot  in  B.,  a  suburb  of  N.,  to  sell  and  make 
title  to  the  property  in  B. :  Hawkms  v.  Kwsp^,  (N.  J.,)  39 
Atl.  Rep.  511. 

A  belief  in  spiritualism  is  not  conclusive  evidence  of  a  want 

i«MM       ^^  testamentary  capacity,  provided  the  testator  is 

not  aflected  with  any  delusion  respecting  matters 

of  (act  connected  with  the  making  of  the  will  or 

the  objects  of  his  bounty :  McQary  v.  Stnll^  (Supreme  Court 

of  Nebraska.)  62  N.  W.  Rep.  501.   See  31  An.  L.  Reo.  50s. 

569.  

The  Supreme  Court  of   Louisiana  has  lately  ruled,  in 

Gravely  v.  Southtrn  Ice  MetcMne  Co,,  16  So.  Rep.  866,  that 

^  any  service  which  would  be  sufficient  as  against  a 

swvic*  la     domestic  corporation  may  be  authorized  by  statute 

CwfWAiiM   ^  sufficient  to  commence  an  action  against  a 

fordgn  or  non-resident  corporation ;  and  that  such  service  may 

therefore  be  made  upon  the  president  of  a  foreign  corporatuxi 

during  the  time  he  is  temporarily  abiding  within  the  jurisdic* 

tion  of  the  court  in  which  the  suit  is  brought. 

The  Supreme  Court  of  the  United  States,  however,  has 
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recently  hdd,  that  in  a  personal  action  against  a  foreign  cor- 
poratioQ,  neither  doing  business  within  the  state,  nor  having 
an  agent  or  property  therein,  the  seivice  of  a  summons  on  its 
preiidcnt,  while  temporarily  within  the  jurisdiction^  is  not  a 
sufficient  servioe  on  the  oorporaUon:  GMty  v.  MmrmmgNnu^ 
Y  Niw  Hmoem^  1$  Sup.  Ct  Rep.  559;  alBrming  4a  Fed. 
Rep.  lia.  To  the  same  effect  is  Flidlty  TntH  &  Stft^ 
VmH  C0.  y.  MMk  Si.  J&.  C^.,  53  F«cl.  Rep.  850. 
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RECENT  DEVELOPMENT  OF  CORPORATION  LAW 

BY  THE  SUPREME  COURT  OF  THE 

UNITED  STATES. 

Bj  Cborgb  Whartok  PBrrsR,  Biq. 

At  the  end  of  the  ccntur>'  which  has  seen  the  birth  of  the 
modern  business  corporation  it  may  be  said  without  eiugi^e* 
ration  that  many  fundamental  questions  in  regard  to  the  legal 
status  of  corporations  are  still  unsettled  and  that  authorities 
are  not  at  one  in  regard  to  the  scientiiic  explanation  of  cor- 
porate phenomena  of  every  day  occurrence.  The  nature  of  a 
corporation  is  still  under  discussion,  and  it  may  be  doubted 
whether  any  six  learned  judges  would  to-day  gi\<e  explana- 
tt<Mis  even  substantially  similar  of  the  diflcrence  between  cor- 
porations and  joint  stock  companies  or  statutory  partnerships. 
The  result  of  this  conflict  of  opinion  in  regard  to  the  nature  of 
a  corporation  is  seen  in  the  diversity  of  doctrine  in  the  matter 
of  the  status  of  persons  who  have  engaged  in  business  nomi- 
nally as  a  corporation  but  without  complying  with  all  the 
formalities  prescribed  by  the  general  corporation  law  under 
which  they  are  associated.  Can  a  creditor  who  has  dealt  with 
them  as  a  corporation  take  advantage  of  the  defect  in  organi- 
sation and  treat  the  associates  as  partners  ?  The  answer  of 
many  authorities  is  in  the  negative^  and  of  many  others  in  the 
affirmatiw.'  Of  the  former  class  Morawetz  is  one  who 
presses  the  \*iew  of  a «//  /trl^  corporation  so  &r'  that,  to  be 
consistent,  he  would  be  compelled  to  admit  that,  for  some  pur- 
poses, persons  may  become  in  kiw  a  corporation  without 

>  Coekrmm  v.  Antald,  58  Pit.  too ;  Eaiam  v.  jlt^mmO,  10  K,  Y.  119 ; 
Sicmir.  Zuiidt,  48  N.  jT  Uw,  599;  MStnoMia,  |  74S-4ia  OMSlhtst 
cited. 

■  A'MJur^.  Stm/t,  3$  Umm^  104 ;  McnatHM,  174^    ■■»!  rmn  tbsw  dlsd, 

•1745- 
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entering  into  any  relation  to  the  state  and  without  deriving  fron 
the  state  the  viul  spark  of  corporate  life  which  Englbh  juristH* 
have  been  wont  to  hold  that  the  sovereign  alone  can  dispense. 
In  &ct  he  speaks  of  *'the  formation  of  a  corporation  without 
authority  of  law.***  Of  the  latter  class  is  Parsoscs/  who  woukl 
distinguish  between  dcfectuT  organiiation,  under  a  special 
-charter  and  under  a  general  corporation  law,  holding  that  where 
the  state  permits  self-incorporation,  the  conditions  of  immunity 
must  be  exattly  complied  with,  or  the  associates  will  continue 
to  be  partners  with  an  unlimited  liability/  The  obvious  jus> 
tioe  attained  as  a  result  of  the  former  view  and,  the  obvious 
injustice  which  would  follow  from  the  latter,  predispose  the 
mind  in  lavor  of  limiting  the  creditor's  right  to  recover.  At  the 
same  time  such  an  explanation  as  that  of  Morawetz  seems  so 
unsound  upon  principle  that  one  hesitates  to  accept  it  The 
same  remark  applies  to  the  theory  advocated  in  New  Jersey 
and  elsewhere  that  the  creditor's  right  will  be  limited, 
because  the  crecfitor  is  estopped  from  questioning  the  legality 
of  the  corporate  existence."  It  is,  perhaps,  not  too  much  to 
expect  that  the  courts  will  hereafter  find  the  solution  of  the 
difficulty  m  a  scrutiny  of  the  true  significance  of  the  contract 
beta  em  the  creditor  and  his  debtors  in  such  a  case,  admitting, 
at  the  same  time,  that  no  corporation  of  any  kind  has  come 
into  existence.  As  it  would  be  entirely  competent  for  the 
creditor  of  a  partnership  to  agree  in  express  terms  that  he 
would  Ifanit  his  right  of  recourse  to  the  contributkms  of  the 
.  partners/  it  should  seem  that  no  more  rational  explanatkm  of 
the  true  meaning  of  the  contract  could  be  oflcred  in  the  case 
suggested  than  that  the  parties  had  done  by  implication  that 
which  they  might  have  accomplished  by  express  words. 

•8es  Follock  and  Ifaitknd't  Hifltory  oT  Baglidi  Lmt,  p.  4701    The 

chapttf  o«  "gkdtfamt  Pietww"  It  crtmariy  iategwdr-   ^ ''— 

(Utat,  BrowB  &  C«.,  Bortoa.    1899.) 

•8es  Vol.  II,  Chap.  IX. 

*PlBioM,  (Jsnta) :  Ftftactriup,  |  24. 

'FtasoM  sniHiii  taddaelorilT  tlM  aignmrt  oT  _ 
awbaw  of  a  tUJmeio  eonoratMa  ato  sot  piotaclad  taa  ] 
HaUlitT.  tiM  alocleli^ldcri  or  a  eorpondoa  4f  y«rv  unit  be  c" 
vMaalqr  ibr  mUwrn  vim  acts,  1 24. 

•Jtai#  V.  Zatffll,  48N.  J.  Law,  599. 
I V.  SRff/r  Cb.,  134  Mas.  59a. 
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There  it  great  divenhy  of  opinion  in  regard  to  many  of  the 
moat  important  qtiotions  relating  to  corporate  mortgages.  To* 
what  extent  is  it  true  that  corporate  bonds  are  negotiable? 
What  is  the  legal  eflect  of  the  certificate  by  a  mortgage 
trustee  endorsed  upon  a  bond  that  the  bond  b  what  it  pur- 
ports to  be,  and  that  it  is  entitled  to  the  security  of  a  certain 
mortgage  or  trust  deed  ?  How  £ir  can  a  subsequent  holder 
of  a  bond  compel  the  performance  by  the  corporation  mort- 
gagor of  covenants  in  the  mortgage  mstniment  that  the  mort> 
gagor  will  use  the  borrowed  moneys  to  feed  the  lender** 
security  ?  What  is  the  standard  of  the  duties  of  a  mortgage 
trustee  ?  These  are  questions  of  vital  importance.  If  there 
is  any  doubt  that  the  law  on  these  subjects  is  unsettled,  a 
reference  to  Br/dtft  v.  Bmrk^  will  dispel  the  doubt  The  views 
of  the  court  below  and  of  the  Supreme  Court  of  New  Yorif 
disclose  a  great  diversity  of  view ;  and  while  the  conclusion 
of  the  Supreme  Court  seems  to  be  undoubtedly  correct  many 
of  the  questions  involved  may  be  said  to  be  of  "iirrt  impre^ 
sion." 

Again,  there  are  almost  as  many  views  of  €9rp9rmt€  pmner 
in  England  and  in  thu  country  as  there  are  tribunals  with- 
jurisdiction  to  pass  upon  the  question.  What  contracts  mi^ 
a  corporation  make  ?  On  what  theory  may  it  make  them  ? 
What  are  the  rights  of  parties  to  an  unauthoriaed  or  prohibited 
contract  after  it  has  been  wholly  or  partially  performed? 
What  i.H  the  true  distinction  between  the  strictly  private  cor- 
poration and  the  so^alled  ** quasi-public**  coipoiBtion  in  this 
respect? 

Again,  in  what  sense,  if  in  any  sense,  is  the  property  of  a 
corporation  a  trust  fund  for  the  payment  of  creditors?  Is  a 
stockholder,  who  has  not  yet  paid  the  instahnents  on  his  shares 
entitled  to  set  off  against  the  corporation's  cbim,  a  debt  due 
by  the  corporation  to  htm?  If  not,  (and  it  has  been  deckled 
by  high  authority  that  he  b  not  so  entitled,)^"  what  is  the 
true  ground  upon  which  to  base  the  denial  of  his  right^ 
Can  a  corporation  prefer  iu  creditors?    Is  Morawkr  figfat 

■*79  Has.  51. 

^Stmjftr  ▼.  Ho9g^  17  Walk  61a 
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in  contcmfing  that  a  preference  is  in  oonilict  with  prndple?" 
Or,  it  il  true  that  until  an  insohrent  corporation  geti  into  the 
hands  of  a  court  of  equit>%  it  has  the  same  power  of  disposi- 
tion  over  its  assets  as  if  it  were  a  natural  person  ?**  If  a  pf«> 
fierenoe  in  fiivor  of  a  general  creditor  b  pcrmhted,  is  the  rule 
the  same  where  that  creditor  is  also  a  stockholder?  If  the 
preference  is  permitted  in  fevor  of  a  stockholder,  what  is  to 
be  said  of  a  case  in  which  the  preferred  creditor  is  a 
director?'*  Can  an  unsecured  creditor  file  a  bill  in  equity 
against  the  stockholderi  of  a  coiporation  without  first  obtain- 
ing a  judgment  at  law,  calling  upon  them  to  pay  the  initat- 
ments  which  remain  unp^iid  upon  their  stock  ?  If  not,  (and 
the  Supreme  Court  of  the  United  Sutes  has  deckled  that  fL 
creditor  has  no  such  right,)**  how  can  the  court  consistently 
continae  to  assert  that  the  capital  stock  of  a  eorporatkni  paid 
and  unpakl  is  allected  with  a  trust  m  iavor'  of  creditors  ?  ^ 

Xo  dcdsions  are  more  interesting  than  thdse  decisions  of 
the  SvqMcme  Court  of  the  United  States,  in  which  during  the 
last  live  years  that  august  tribunal  has  discussed  the  questiocia 
which  fidi  under  the  bst  two  heads  just  referred  to-^«Cor« 
poiate  Power  "  and  the  "  Rights  of  Stockhoklers  and  Credi- 
ton  in  the  Piroperty  of  the  Corporatfon."  It  is  proposed  to 
take  a  brief  sur\'cy  of  the  most  important  recent  dedskms  of 
the  court  which  deal  with  these  problems. 

I.  Corporate  Bower. 

The  five-year  period,  which  has  been  arbitrarily  selected  lor 
examination,  may  be  said  to  be  marked  in  its  beginning  by 
tfie  decision  in  Cemtrai  Tramspariatiom  C§mfmmy  v.  PnUmmHtt 
Btlmct  Car  Compamy^  which  was  argued  m  January,  1890. 
The  dedskm  in  tlut  case  is  well  known  to  the  profession.  A 
oorporatkm  was  organised  under  the  general  manufecturing 

•laoa. 

^Grmkam  ▼.  R,  i?.,  fos  17.  S.  148;  /MNtff  ▼.  Rriir^PeU^He^Cb^ 
l«»U.  8.371* 
^M9  Wimtkmm  O^  L.  IL^Ch.  Div.  S>t;  Opiirfoh of  JassRL,  M.  ft. 
»/MMmt.  JlrtosMif  a..  150U.  a  37I- 
*Gur  ▼.  Amvqftf<  99U.  8. 119^ 
"139.17.  a  S4. 
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coqMratioii  law  of  PennfyK'ania,  and  the  purpose  of  itstncor- 
pofatMMi  was  stated  to  be  "the  transpoitatioii  of  passengers 
in  raflroad  cars  constructed  and  to  be  owned  bjr  the  said 
company  *'  under  certain  patents.  The  Pullman's  Pklace  Car 
Company  was  desirous  of  obtaining  a  lease  of  at!  the  cars  of 
the  Pennsylvania  corporation,  and,  in  order  that  all  doubt  as 
to  the  right  of  the  Ittter  to  m«lce  such  a  contract  might  be 
removed,  application  was  made  to  the  Legblature  for  a  special 
act,  which  esrtended  the  period  of  corporate  existence  for  a 
term  of  years,  authoriaed  an  increase  of  its  capital  stock  and 
expressly  empowered  it  '*to  enter  into  contracts  with  corpo- 
rations of  this  or  any  other  state  for  the  leasing  or  hiring  and 
transler  to  them,  or  any  of  them,"  of  its  "  railway  cars  and  other 
pcnional  property."  Eight  days  after  the  passage  of  this  act  the 
lease  was  executed,  and  for  some  sixteen  or  seventeen  years  the 
company  lessee  paid  the  stipulated  rental  when  and  as  the 
same  became  due.  The  company  lessee,  at  the  end  of  a  nine 
months*  period  for  which  no  rental  had  been  paid,  refused  to 
pay. upon  the  lessor's  demand  on  the  ground  that  the  contract 
of  lease  was  unauthorised  and,  therefore,  unlawful  and  void.  . 
In  this  position  the  lessee  was  sustained  by  the  Supreme 
Court  of  the  United  SUtcs,  Mr  justice  Gkat  delivering  the 
opinion.  He  adopted  the  vieir  that  the  corporation  lessor, 
originally  a  strictly  private  corporation  organised  like  Urge 
numbers  of  others  in  Pennsylvania  under  the  general  manu- 
facturing corporation  law,  became  a  quasi-public  corporation 
wHh  public  duties  to  perform  in  virtue  of  the  special  act, 
«-hich  increased  the  duration  of  its  corporate  life  and  author- 
ised an  increase  of  its  capital  stock.  The  corporatkNi  being,  in 
this  view,  a  corporation  w-ith  public  duties  to  perform,  it  could 
make  no  kase  of  its  property  without  legislative  consent;  and 
he  voiced  the  opiroon  of  the  court  to  the  effect  that  the  legis- 
htive  authority  to  make  a  lease  could  not,  in  this  case,  be  con- 
strued to  authorise  a  lease  of  all  the  property  of  the  corpo- 
ntion,  since  su^  acontract  wouM  involve  the  abdication  by 
the  corporation  of  the  powers  which  it  possessed,  and  the 
cessatkm  by  it  of  the  performance  of  the  duties  imposed  upon 
it  by  bw.    Having  deckled  that  the  contract  of  lease  was 
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"*  unlawful  and  void,  because  it  was  beyond  the  powers  con- 
ferred upon  the  plaintiflTby  the  Legislature,'*  the  court  decided 
that  no  performance  on  cither  side  could  ghre  the  unlawful 
contract  any  validity  or  be  the  foundation  of  any  right  o^ 
action  upon  it.  **  Whether  this  plaintiflT  could  maintain  any 
action  against  this  defendant  in  the  nature  of  a  fitamimti  mermi, 
or  otherwise,  independently  of  the  contract  need  not  be  con- 
sidered, because  it  is  not  pnrsentcd  b>'  this  record,  and  has 
not  been  argued.  This  action,  according  to  the  decbration 
and  the  evidence,  wa^  brought  and  prosecuted  for  the  single 
purpose  of  recovering  sums,  which  the  defendant  had  agreed 
to  pay  by  the  unlawful  contract,  and  which,  for  the  reasons 
and  upon  the  authorities  above  dtcd,  the  defendant  Is  not 
itabfe  for."  Mr.  Justice  Gray  thus  states  the  reason  for  the 
rule,  which  is  applied  in  this  case :  **  A  contract  of  a  corpo- 
ration, which  is  mitm  vires  in  the  proper  sense,  that  Is  to  say, 
outside  the  obfect  of  its  creation  as  defined  in  the  law  of  its 
its  organtiation,  and.  therefore,  beyond  the  powers  conferred 
upon  it  by  the  Legislature,  is  not  voidable  only,  but  wholly 
void  and  of  no  legal  effect  The  objection  to  the  contract  is 
not  merely  that  the  corporation  ought  not  to  have  made  it, 
but  that  it  could  not  make  it  The  contract  cannot  be  ratified 
by  either  party,  because  it  could  not  have  been  authorised  by 
crtner. 

It  is  dear  from  this  opinion  that  the  Supreme  Court  of  the 
United  States  must  have  worked  out  a  theory  of  its  own  as 
to  the  distinction  bet«'een  a  strictly  prK'ate  and  a  quasi-puUic 
corporation.  It  is  not  to  be  supposed  that  the  court  would 
have  decided  that  a  company  organized  under  a  general 
manufecturing  corporation  law  was  a  quasi-public  corporation 
with  public  duties  to  perform  had  the  spedal  act  of  Legisla- 
ture been  absent  from  the  consideration.  That  act  of  Legtsla- 
ture  contained  but  three  provisions.  The  provision  authoriz- 
ing a  lease  may  be  disregarded*  It  certainly  could  not  be 
relied  upon  as  indicating  a  legislati\'e  intention  to  turn  a 
manulacturing  company  into  a  quasi-public  corporation, 
because  the  power  to  lease  is  confessedl}*  inconsistent  with  the 
nature  of  a  quasi-public  corporation  and  spedal  permissioii  - 
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must  be  obtained  from  the  lovcrcigii,  in  order  to  give  the 
contract  validtty.  It  muit  be,  therdbre,  that  the  Supreme 
Court  of  the  United  Status  hokb  to  the  view  that  an  faicrmie 
in  the  term  of  exintence  of  a  manufittturing  company  or  a 
pcmiiMion  to  increase  its  capital  stock,  or  both  elements  con- 
jointly, will  be  suflicient  to  work  the  change.  But  suppose 
that  the  lengthening  of  the  corporate  life  and  the  increase  of 
the  capital  stock  had  been  authorised  by  a  general  law  appli- 
cable to  all  manufrcturing  corporations ;  is  it  to  be  supposed 
that  all  the  manufiKturing  companies  in  the  state  would  then 
have  become  quasi-public  corporatkms  without  power  to  lease 
their  plants  ?  Such  a  conclusion  would  never  be  reached  by 
any  court.  Are  we  to  suppose,  then,  that  the  transformation 
in  this  case  was  wrought  in  virtue  of  the  circumstance  that  the 
cfubltng  act  was  a  special  and  not  a  general  hiw  ?  No  reason 
occurs  to  the  writer  why  any  significance  should  be  attached 
to  the  distinction ;  and  yet  there  is  no  esaqiing  the  conduskm 
that  somewhere  within  the  compass  of  this  short  and  com- 
monplace act  there  is  contained  the  provision  which  creates  a 
new*  relation  bctm^een  the  corporatkm  and  the  public,  which 
gives  to  the  public  an  added  interest  m  the  performance  by 
the  corporation  cf  its  functions  and  imposes  upon  the  corpo- 
ration new  and  more  serious  duties  to  perform.  The  practical 
conclusion  is  that  manufiKturing  corporations  must  beware  of 
legislation  enacted  for  their  benefit,  as  it  is  not  yet  dear  what 
language  will  bring  about  a  state  of  things  that  is  not  in 
the  contemplatkm  of  the  Legislature  which  enacts  the  law, 
nor  of  the  corporation  which  accepts  it 

Assuming  the  corporation  to  be  a  quasi-public  corporation, 
there  was  abundam  authority  for  the  proposition  that  the 
lease,  to  be  valid,  must  receive  Icgisladve  sanction.  Some 
years  before,  in  Thomas  v.  Rmlr^ad  Cmipm^}^  the  hiw  upon 
this  point  was  definitely  settled  by  the  Supreme  Court.  It  is 
faiteresting  to  note,  .however,  that  even  this  coiiclniion  was 
questkmed  by  no  less  distinguished  a  jurist  than-  Mr.  Justice 
BaADtnr.    In  Pmmtyhamm  C^.  et  «/.  v.  ST.  Lmut.  Ai$m  & 
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Temt  Hmm  R.  J?.  r#.,"  cledded  about  live  yean  ovlier  than 
the  case  under  discussion,  he  filed  a  dissentmg  opinion,  in 
which  he  made  a  powerful  statement  of  the  reasons  why  the 
English  nodons  on  the  subject  of  railway  leases  are  inappli- 
cable to  our  situation  and  circumstances,  "however  well 
suited  to  that  compact  and  homogeneous  country."  That 
was  a  case,  in  which  the  company  lessor  had  full  authority  to 
make  the  lease,  and  the  invalidity  of  the  contract  depended 
upon  the  bck  of  power  on  the  part  of  the  lessee  to  aooqit  it 
Mr.  Justice  Bradlbv's  language  is  general,  however,  and 
applies  equally  well  to  cases,  in  which  there  has  been  been  no 
specific  grant  of  authority  to  make  the  lease  on  the  part  of 
the  lessor.  His  position  substantially  was  that  the  interests  of 
die  public  are,  as  a  rule,  better  subserved  by  a  system  of  rait- 
way  leases  by  which  continuous  lines  for  the  transportation  of 
passengers  and  fieight  are  secured,  than  would  be  the  case  if 
transportation  across  the  continent  could  be  obtained  only  by 
means  of  succcsshre  independent  lines  of  railway.  It  will  be 
observed  that  he  confined  his  remarks  to  ifmus.  There  is 
nothing  in  his  opinion,  which  would  justify  the  criticism  that 
he  loees  s^ht  of  the  principle  that  a  firanchise  to  run  a  rail* 
road  b  a  personal  privilege  in  the  sense  that  it  cannot  be  sold 
or  transfarred  absolutely  without  legisboive  consent  Four 
years  before,  in  Brtmck  v.  Jn^pT  which  was  a  case  of  out- 
and-out  sale,  Mr.  Justice  Bkadlet  had  saki:  «*Wedo  not 
mean  in  the  slightest  degree  to  disaffirm  the  general  rule  that 
a  corporation  cannot  dispose  of  its  franchises  to  another  cor* 
ponttkm  without  legislative  authority.  But  we  think  that  the 
authority  clearly  existed  in  this  case.** 

It  aecms,  however,  in  spite  of  Mr.  Justice  BRAOur's  vigor- 
I  of  opinkm  that  the  Supreme  Court  makes  no 
between  a  lease  and  an  out-and-out  sale.  Both 
fuquire  Iqpslative  sanction  as  a  conditxm  of  validi^  wher* 
ever  the  Icnsmg  or  selling  company  if  a  qufsi-public  corpora* 
tioo.  JustwhytheActoftheFenii^lvaniaLegishitureinthe 
i  fcU  short  of  what  is  requirud  hi 
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cues  is  not  clear  to  the  writer.  Mr.  juatioe  Gray  speaks  of 
the  "evident  pvrpoae"  c/the  Legislature  in  passing  the  sta- 
tute and  says,  in  eAcct«  that  a  general  power  to  lease  cannot 
be  construed  to  authorise  a  general  lease,  ""without  much 
dearer  expressions  of  the  legislative  will  looking  tewrards  die 
end  than  are  to  be  found  in  thb  statute'*  This,  ho«wer,  is 
probably  a  question  of  original  apprehension,  and  b,  there- 
fore, one  of  those  points,  which  it  is  not  profitable  to  discuss. 
The  posituNi  definitely  taken  by  the  court  in  the  matter  of 
the  inability  of  a  pbintiflT,  who  has  performed  an  unauthorised 
contract,  to  recover  upon  it  fiom  the  defendant,  is  a  positian 
full  of  practical  and  speculalm  interest.  In  his  dissentitig 
opinion,  alrea«iy  quoted.  Mr.  Justice  Bradlbit.  in  the  eariier 
•case,  had  said:  "The  contract  has  been  performed  on  the  part 
of  the  lessor  company  and  the  lessee,  and  iu  guarantors  have 
enjoyed  the  benefit  of  it  With  what  fiwe  can  they  now 
refuse  to  pay  what  they  agreed  to  pay?  With  what  feoe  can 
they  plead  incapacity  to  contract  ?  This  is  not  a  suit  to  com- 
pel the  specific  performance  of  the  contract  in  future ;  but  to 
compel  the  pa)mient  cn  the  wonty  earned  by  past  performance 
of  the  contract.  It  seems  to  me  that  the  companiea  concerned 
are  estopped  to  deny  their  liability  to  make  thb  payment.** 
He  was  speaking  of  a  case,  in  which  the  corporatfons  which 
desired  the  benefit  of  a  lease  had  formed  a  straw  corporation 
to  accept  it,  and  had  guaranteed  the  payment  of  the  rentab 
accruing  to  the  lessor.  The  court  held,  in  that  case  (after 
deciding  that  the  straw  corporation  had  no  authority  to 
accept  the  lease.)  that  the  covenanta  of  guaranty  were  cov^ 
nants  to  insure  the  doing  of  a  thing  itself  invalid,  and  were, 
therefore,  unenforcible.  When  a  petition  for  a  re^argument 
was  filed  the  court  refused  to  hold  that  the  contracts  of 
guaranty  were  in  substance  original  covenants  to  pay  rent,  the 
guarantors  being  the  promoters  of  the  lease  and  being,  in 
efiect,  the  original  lessees.  Although  Mr.  Justice  Miller,  in 
form  dealt  with  the  case  as  an  ordinary  case  hi  which  the 
original  party  in  interest  was  the  lessee  named  in  the  lease,  it 
jeems  in  reality  difficult  to  distinguish  the  case  from  Ctmirmi 
Tr»tu/0rtMimt  Cmtfm^  v.  M/mmm's  BtUta  Our  Ctmftu^, 


BY  THE  SUPREME  COURT  OP  THE  UNITED  STATE?.        5O5 

excq>ting  with  reference  to  the  (act  that  in  the  earlier  case  it 
m-as  the  lessee  corporation  which  was  incompetent  to  make 
the  contract,  and  in  the  later  case  it  was  the  lessor  who 
lacked  the  power.  It  should  seem  that  Mr.  Justice  Bradlei'*s 
protest  was  as  applicable  in  the  latter  case  as  in  the  former. 
Mr.  Justice  Gray,  however,  spoke  with  no  uncertain  voice* 
In  addition  to  the  passage  from  his  opinion  which  has  already 
been  quoted,  it  is  interesting  to  notice  the  following  extract : 
*'A  contract  ultra  vires  being  invalid  and  void,  not  because  it 
is  in  itself  immoral,  but  because  the  corporatwn  b>'  the  law  of 
its  creation  is  incapable  of  making  it,  the  courts,  while  refus> 
ing  to  maintain  any  action  upon  the  unlawful  contract,  ha\'e 
alwa>'s  striven  to  do  justice  between  the  parties  sofiir  as  could 
be  done  coa^stently  with  adherence  to  law  by  permitting 
property  or  money  parted  with  on  the  iaith  of  the  unlawful 
contract  to  be  recovered  back  or  compensation  to  be  made  for 
it.  In  such  case,  however,  the  action  is  not  maintained  upon 
the  unbwful  contract,  nor  according  to  its  terms ;  but  on  an 
implied  contract  of  the  defendant  to  return,  or,  failing  to  do- 
that,  to  make  compensation  for  property  or  money,  which  it 
lias  no  right  to  retain.  To  maintain  such  an  action  is  not  to- 
affirm,  but  to  disaffirm  the  unlawful  contract.**  The  distinc- 
tkm  between  recovery  under  an  express  contract,  which  the 
court,  in  this  case,  refused  to  permit,  and  a  recovery  of  the 
amount  sued  for  under  an  implied  contract,  which  is  permitted 
in  many  cases,  and  is  not  disapproved  by  Mr.  Justice  Gray». 
is  a  distinction,  which  is  somewhat  shadowy  and  difficult  to 
grasp.  Why  it  is  that  the  interests  of  the  public  are  best 
subserved  by  treating  the  contract  as  made  by  the  parties  as 
unenforcible  and  substituting  an  enforcible  contract  **  implied 
by  law'*  to  accomplish  the  same  result  is  not  clear  to  the 
writer.  Mr.  Justice  Cray's  language  just  dted  seems  to 
contemplate  a  recovery  in  quasi-contract  in  the  original  suit 
as  if  the  court  were  dealing  with  the  case  of  a  defendant 
in  defeult  under  an  illegal  agreement.  But  this  cannot  be  the 
basb  of  a  recovery  in  any  case  like  the  one  before  the  courts 
becaoie  the  rule  of  Uw,  which  invalidates  a  railway  * 
made  without  legislative  authority,  is,  in  no  sense,  a 
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law  which  exists  for  the  protection  of  the  pfauntiflT  against  the 
dcfcnciant.  and  the  parties  to  the  unauthoriied  contract  are 
accordingly  to  be  treated  as  im  pari  itiieto.  In  such  cases, 
it  well  settled  that  the  plaintiff*  cannot  recover  in  quasi-con- 
tract.** It  should  seem,  therefore,  to  be  a  necessary  inference 
from  the  language  of  the  court  that  a  recovery  will  be  per- 
mitted (in  cases  where  a  recovery  is  permitted)  on  the 
ground  that  there  is  evidence  in  the  case  from  which  an  inten- 
tion upon  the  part  of  the  defendant  to  pay  may  iairly  be  in- 
ferred. In  other  words,  the  relief  is  granted  to  effectuate  the 
intention  of  the  parties,  and  not  contrary  to  the  intention  of 
the  defendant.  If  this  is  the  true  theory  of  the  relief,  it  is 
hard  to  see  (as  suggested  above)  why  the  agreement  of  the 
parties  should  not  be  enforced  upon  the  basis  of  the  instru- 
ment in  which  it  was  expressed,  instead  of  upon  the  basts  of 
an  inference  from  the  conduct  of  the  parties  induced  by  the 
execution  of  that  instrument.  The  only  answer  which  dis- 
poses of  this  difficulty  involves  us  in  a  difficulty  equally  seri- 
ous. It  may  be  said  that  the  court  in  refusing  to  enforce  the 
agreement  as  written  intends  to  permit  a  recovery  only  in 
those  cases  in  which  property  or  money  has  actually  paused 
to  the  defendant  on  the  feith  of  the  unlawful  contract  and 
subsists  in  the  hands  of  the  defendant  at  the  time  of  suit 
brought.  But,  if  we  have  left  the  realm  of  quasi-contractt 
and  if  the  basis  of  relief  is  a  genuine  agreement  inferred  by 
law  from  the  conduct  of  the  parties,  why  limit  the  recovery 
to  cases  in  which  there  has  actually  been  an  unjust  enrich- 
ment of  the  defendant  at  the  expense  of  the  plaintiff*?  And 
why  not  extend  the  relief,  in  accordance  with  the  true  inten- 
tion of  the  parties,  to  cover  the  case  in  which  it  was  evi- 
dently, at  the  outset,  the  intention  of  the  plaintiff*  that  he 
should  be  paid  and  the  intention  of  the  defendant  to  pay  him, 
although,  as  affairs  have  turned  out,  the  defendant  has,  in 
fact,  derived  no  benefit  from  the  contract,  but  has  incurred  a 
loss  ?  If  this  view  had  been  adopted  by  the  court,  in  Fnmtjft^ 
iHtma  Co,  ti  ai.  v.  Si,  Loms,  Alton  &  Tenr  HomU  R.  R.  Co.. 
{supra),  and,  if,  in  that  case,  the  court  had  regarded  the  aub- 
"  Sec  Ktaur  on  QtMsi-ComirgfiM,  pife  167,  «r  Jff. 
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jiUnce  of  the  transaction  instead  of  the  form,  a  recoveiy 
would  have  been  permitted  upon  the  ground  that  the  real 
defendants  (in  form  the  guarantors)  had  purchased  from  the 
plaintiff  a  business  opportunity  to  make  a  profit  under  a  rail* 
way  lease,  for  which  opportunity  it  was  evidently '  the  inten- 
tion of  both  parties  that  the  defendants  should,  at  all  events, 
pay.  The  mere  circumstance  that  the  expected  profit  was 
not  fully  realized  should  not  deprive  the  plaantifT  c/  his  right 
to  recover  on  the  agreement  implied  from  the  conduct  of  the 
parties,  nor  deprive  him  of  his  right  to  gi\'e  in  evidence  the 
uncnfordble  leue  for  the  purpose  of  proving  the  valuation 
placed  by  the  parties  upon  the  opportunity  afforded  by  the 
plaintiff* to  the  defendants.  Even,  if  the  court  were  to  refuse 
to  permit  a  reco\'ery  to  this  extent,  surely  upon  the  theory  of 
a  contract  inferred  by  law  from  the  conduct  of  the  parties,  a 
recovery  should  be  permitted  in  such  a  case  as  the  one  under 
discussion.  In  Central  Tramsfifrtaticn  C0,  v.  Pidlman*s  Mma 
Car  Co^  there  was  an  actual  enrichment  of  the  defendant  at 
the  expense  of  the  platntifl*.  The  defendant  had  used  the 
plaimifl^s  propert}*  and  had  made  a  profit  Out  of  it.  Is  it 
possible  that  the  defendant,  on  account  of  the  unlawfulness  of 
the  contract,  can  retain  the  advantage  which  he  has  obtained 
at  the  expense  of  the  plaintiff'?  The  answer  pf  the  court  is 
that,  lor  the  purposes  of  a  suit  founded  upon  the  unlawftil  con- 
tract, the  response  to  this  question  must  be  in  the  affirmative, 
unless  the  advantage  is  money  or  tingible  property,  which  has 
actually  passed  from  the  hands  of  the  plaintiff*  into  the  hands 
of  the  defendant  The  court  then  proceeds  to  intimate  that 
it  is  an  arguable  question  whether  a  recovery  could  be  had  in 
an  indepencfent  suit  "  upon  the  qmatihim  meruii  or  otherwise.** 
Since  it  b  clear  that  no  recovery  can  be  had  upon  a  quasi* 
contractual  obligation,  and,  that,  if  a  recovery  is  to  be  per- 
mitted at  all,  it  is  upon  the  basis  c/  a  genuine  contract,  it 
should  seem  to  be  purely  arbitrary  to  permit  a  recovery  in  the 
•original  suit  in  some  cases  and  to  drive  the  plaintiff' to  an  in- 
dependent suit  in  other  cases ;  and,  in  general,  to  refuse  in 
any  form  of  action  to  enforce  the  contrKt  which  the  parties 
•have  made,  substituting  for  it  a  comract  which  the  parties  did 
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not  make,  and  cnforctnj;  that.  In  fine,  it  is  diflkult  to  under** 
stand,  upon  principle,  how*  it  ifi.  in  any  cases  of  this  class,  that 
the  court  can  avoid  the  conclusion  that  the  contract  must  be 
enforced  as  it  was  made,  or  else  that  the  parties  must,  in  all 
cases,  be  left  in  the  position  in  which  they  have  placed  theoK 
selves. 

If  this  dilemma  were  recoj^niacd  as  sound,  it  is  conceived 
that  it  would  not  be  long  before  the  Supreme  Court  of  the 
United  States  would  adopt  what  is  concei\^  to  be  the  modem 
view  of  unauthorind,  and  even  of  prohibited  corporate  con- 
tracts—namely, that  the>'  uill  be  enforced  as  between  the 
parties  to  them  precisely  as  if  they  were  the  contracts  of 
natural  persons.  The  term  ultra  wwn  would  have,  in  that 
e\'ent.  no  si|piificance  except  in  the  case  of  suits  in  equity  by 
stockholders  to  restrain  the  makini;  of  contracts,  or  in  fip# 
u*€unratU9  proceedings  instituted  by  the  state  in  cases  where 
such  unauthorised  or  prohibited  contracts  have  been  actually 
made. 

It  should  seem  to  be  clear  from  the  language  of  Mr.. 
Justice  Gray,  in  Omtrat  TrmiuportatwM  Co,  v.  P^mmm*s  Paimee 
Car  C49.,"  that  it  is  the  legal  duty  of  a  corporation,  «-hich  is  a 
fjarty  to  an  unauthorized  or  prohibited  contract  "  to  rescind 
and  abandon  the  contrKt  at  the  earliest  moment,  and  the  pei^ 
formance  of  that  duty,  though  delayed  for  several  years,**  is 
"  a  rightful  act  when  done.**  If,  in  the  case  discussed  above, 
the  lessor,  before  the  defendant  had  made  deCiult  in  the  rentals, 
had  notified  the  defendant  of  his  disaffirmance  of  the  contract,, 
it  should  seem  that  he  would  have  been  doing  no  more  than 
his  duty,  and  that  he  would  ha\x  been  entitled  to  recover 
from  the  lessee  in  quasi-contract  for  the  benefits  conferred 
upon  the  defendant  qnder  the  lease.  It  will  be  observed  that 
in  such  a  case  the  suit  would  not  be  instituted  to  recover  com- 
pensation fiom  the  defendant  or  to  recover  the  equivalent  of 
what  would  have  been  recei\'ed  if  the  invalid  contract  were 
completely  executed.  The  ptaintiflT  would  be  seeking  to  be 
reinstated  in  his  former  position  by  a  return  of  the  propeity^ 
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which  is  the  subject-matter  of  the  contract.*    In  such  a  case, 
the  inquir>'  »  not  as  to  whether  the  parties  are  f/v  /wif  dfiirt», 
but  as  to  whether  the  illegality  of  the  contract  is  in  the  nature 
of  malum  in  u  or  malum  prohibitum?^    Assuminf;  for  the 
purposes   of  this  discussion   that  there  is  a  real  distinction 
between  malum  in  se  and  malum  prohibitum^  it  is  clear  from 
Mr.  Justice  Gray's  opinion  that  an  unauthorized  railway  lease 
is  malum  prohibitum  merely.    The*  right  of  the  lessor  to 
reccn'er,    therefore,  would    seem  to    be   undoubted.     The 
standing  of  a  plaintiff*  in  such  a  case  was  emphatically 
recognized  in  Congress  Spring   Co,    v.    Knawhon?^  which 
carries  the  doctrine  of  the  plaintiff^s  right  to  a  recovery  under 
an  illegal  contract  somewhat  fiirther  than  any  other  case 
in  the  books.     It  is  difficult  to  understand,  therefore,  the 
meaning  of  the  dedston  of  the  Supreme  Court  in  Si,  Loms^ 
Vamddlia  &  Terre  HauU,  R,  R.  Co.  v.  Ttm  Haute  and  Indian-- 
mpoHs  R,  R.  Co.*    In  that  case  a  railway  lease  had  been  made 
by  plaintiff*  to  defendant,  and  for  a  term  of  sixteen  or  se\'entecn 
years  the  defendant  had  been  in  possession  under  the  lease  and 
had  paid  rental  in  accordance  with  iu  terms.    At  the  expira- 
tion of  that  period,  but  long  before  the  end  of  the  term,  the 
plaintiff*  lessor  filed  a  bill  in  equity  to  set  aside  and  cancel  the 
lease  on  the  ground  of  illegalit>*  and  prayed  for  a  retgm  of  tl^ 
property.    The  Supreme  Court  held  under  the  dedsit>n  in 
Pcnnsjrhania  Railroad  v.  St.  Louis^  Alton  &  Tern  Hauie,  R  R* 
(suprm),  that  "the  contract  in  question  was  ultro  t-ira  of  the 
defendant,  and  therefore  did  not  bind  either  party  a/itl  neither 
parly  could  have  maintained  a  suit  upon  it  at  la*  or  in  equity 
against  the  other."     Mr.  Justice  Gray  deUvercd  the  opinio"  of    f 
the  court,  and  after  using  the  language  just  cited,  he  rcm^^^^ 
"  It  does  not,  however,  follow  that  thU  suit  to  >ct  »3m*c  ^d 
cancel  the  contract  can  be  maintained."     He  proceed*  *^ 
announce  that  -the  general  rule,  in  equity,- as  ai  U*-  !*^*    %. 
pmdeHeta  potior  efi  eondiHo  defendeniis  ;  and  thwfi^  n*rtt^*^ 

*8m  Koenarom  QmoMi-^omtroOs,  pag*  >te. 
**  VkiU  V.  nmrnttUm  Bmmk,  n  Pick.  iSi. 
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} tarty  to  an  illegal  contract  will  be  aidecl  by  the  court,  whether 
to  enforce  it  or  to  set  it  aside.  If  the  contract  is  illegal,  affir- 
mative relief  against  it  will  not  be  granted  at  law  or  in  equity 
unless  the  c«>ntract  remains  executory,  or  unless  the  parties 
are  considered  not  in  equal  fault,  as  where  the  law  violated  is 
intended  for  the  coercion  of  the  one  party,  and  the  protection 
of  the  other,  or  where  there  has  been  fraud  or  oppression  on 
the  part  of  the  defendant:  Thomas  v.  RkhmoMd^  I3  Wall 
349.  355  ;  S/»rii^  Co,  v.  Kitowitom,  103  U.  S.  49:  Siory  Eq. 
jiir.  Sec.  298.*'  Again  he  says :  "  When  the  parties  arc  in 
/*ari  delicto,  and  the  contract  has  been  fully  executed  on  the 
p;irt  of  the  plaintiff*,  by  the  conveyance  of  property,  or  by  the 
payment  of  mone>-,  and  has  not  been  repudiated  by  the  deicn- 
dant,  it  is  now  equally  well  settled  that  neither  a  court  of  law 
iiur  a  court  of  equity  will  assist  the  plaintiff*  to  recover  back 
the  property  conve>'ed  or  money  paid  under  the  contract: 
Thomas  v.  Richmoml,  above  cited ;  Ajcrst  v.  Jenkins,  L.  R. 
16  Mq.  275,  284."  The  opinion  of  the  court  was  that  since 
the  lease  was  invalid  and  the  parties  in  pari  dcikio,  and  since 
the  contract  had  been  fully  executed  on  the  part  of  the  plain- 
tirT,  by  the  transfer  of  its  property  to  the  defendant,  who  had 
held  the  property  and  paid  the  stipulated  consideration  for 
sc\x*iittx*n  years,  the  court  would  not  grant  the  relief  prayed 
for  by  the  plaintiff*  and  would  take  no  steps  to  compel  the 
return  of  the  propert>*  by  the  defendant. 

Surely  there  is  abundant  food  for  reflection  in  this  decision. 
The  conclusion  is  precisely  the  re\'erse  of  what  the  language 
of  the  court  in  Central  Transportation  Company  v.  Pklman's 
Palace  Car  Co.,  would  lead  a  laH->'er  to  expect.  If  there 
really  is  a  duty  upon  the  part  of  a  party  to  an  invalid  contract, 
wholly  or  in  part  exccutor>',  to  take  actix-e  steps  to  rescind  it 
at  the  earliest  possible  moment,  it  is  difficult  to  see  why  the 
court  should  not  be  active  in  effectuating  a  performance  of  the 
duty.  That  there  is  a  duty  upon  the  part  of  a  corporation 
which  has  become  party  to  an  unauthorited  delegation  of  cor- 
porate franchises  to  endeavor  to  re-establish  the  stains  fno  in 
favor  of  an  injured  public,  is  a  conclusion  that  seems  to  follow 
logically  from  the  premises  recognized  b>-  the  court.    Is  it 
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possible  that  the  Supreme  Court  of  the  United  States  mans  to 
deny  the  proposition  that  a  party  to  an  illegal  contract,  not 
wholly  executed,  may  give  notice  of  disaflirniance  to  a  defen- 
dant who  is  not  in  default  and  recover  from  the  defendant 
such  property  as  ynW  result  in  putting  both  parties  in  the  posi- 
tion in  which  they  were  before  the  illegal  contract  was  made? 
It  should  seem  that  the  right  is  clearly  recognized,  as  already 
stated,  in  Sprittg  Co,  v.  Kmtwliam,  (smpra),  and  it  b  not  denied 
in  any  of  the  cases  cited  by  Mr.  Justice  Gray  in  support  of  his 
conclusion.  In  some  of  those  cases,  indeed  (as  in  Thomas  v. 
Rkhmoiidy,  a  recovery  was  refused,  but  that  was  the  case  in 
which  the  defendant  was  in  defeult  under  an  illegal  contract, 
and  the  plaintiflfwas  declared  to  be  mt  pari  deikia;  but  where 
the  defendant  is  not  in  default  and  the  illegality  c/thecontrKt 
is  malum  prolobitHm  merely,  a  mass  of  authority  supports  the 
proposition  that  the  plaintifT  is  entitled  to  the  aid  of  the  court 
to  make  his  disaffirmance  of  the  .contract  eflcctuaL'  In  the 
case  under  discussion  an  obligation  existed,  by  the  terms  of 
the  contract  on  the  part  of  the  defendant,  in  favor  of  the  plain- 
tifl*,  to  continue  the  payment  of  rental  for  a  long  term  of  years. 
The  court  intimates  that  if  the  defendant  were  to  refuse  to  pay, 
and  (as  in  the  case  of  Ctnirtd  Tratupifrtathm  Co,  v.  PaUmam^s 
Paiaec  Car  Co,),  were  to  make  default  under  the  contract,  the 
plaintiflf  would  have  no  standing  to  sue  upon  the  lease  for  the 
unpaid  rental.  In  other  words,  the  positk>n  taken  in  the  last- 
mentioned  case  is  reaffirmed.  But  if  this  is  so,  one  of  tu'o 
results  must  follow :  either,  in  the  event  of  a  default  oo  the 
part  of  the  (fefendant,  the  court  will  refuse  to  permit  a  recovery 
by  the  plaintiflfon  a  qaamtrnm  mtruit;  or  the  court  in  such  a 
case  would  permit  the  recovery.  If  the  former  alternative  is 
adopted,  a  question  left  unsolved  in  the  earlier  decision  must 
be  taken  to  be  settled  against  the  right  of  the  lessor.  If  the 
latter  alternative  is  adopted,  then  the  decision  under  discusskm 
is  in  substance  a  decision  which  permits  the  continuance  of  an 
illegal  anangemem,  under  which  the  plainttfr  nuqr  have  the 
aid  of  a  court  to  enforce  a  claim  against  the  defendant  an  case 
the  defendant  shouU  ever  make  ddauk.  In  other  words,  the 
•%m Kinisr sa Q—d  rrtiiliTt.  y^t^HM^, 
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court  announces  that  the  making  of  an  unauthorised  lease 
is  invalid  and  that  it  is  a  menace  to  the  w'dfiuv  of  the  public. 
When  the  plaintiflT  desires  to  tenninate  it,  the  court  reAtses  to 
lend  its  aid  to  effectuate  the  rescission.  When,  ultimately,  the 
defendant  makes  de&uh  and  refuses  to  pay  rental  for  the 
period  of  occupatioQ  the  court  permits  a  recovery,  not,  indeed,, 
upon  ths  express  contract  hut  upon  a  contract  implied. 
Either  conclusion  is  unsatislactofy,  and  it  may  be  suggested 
u-ith  deference  that  the  decision  it  ingemously  contrived  to 
work  to  the  disadvantage  of  the  public  and  the  phintiflrir 
one  a]temati\x  to  adopted,  and  to  the  disadvantage  of  the 
public  and  the  defendant  if  the  court  accepts  the  other. 

If  the  result  of  these  dedskms  were  to  be  summed  up  in  a 
series  of  propositions,  it  to  conceived  that  those  propositions, 
would  be  somewhat  as  follows: 

Where  an  unauthorised  corporate  contrKt  has  been  made^ 
neither  party  can  maintain  an  action  upon  it  against  the 
other. 

If  one  of  the  parties  does  mstitute  an  action  upon  the  con- 
tract against  the  other,  the  court,  while  declaring  hto  action 
unfounded,  will  award  to  him  a  recovery  fai  that  suit  of  money 
or  property  obtained  from  him  by  the  defendant  upon  the 
feith  of  the  contract. 

If  the  claim  of  the  plaintiflT  cannot  be  treated  spectlically  as 
a  claim  for  property  or  money  obtained  by  the  defendant  on 
the  (aith  of  the  contract  he  can  recover  nothing  in  the  orig- 
inal suit  upon  the  express  contrac^ 

If  the  defendant  has  received  any  other  benefit  under  the 
contract,  it  to  doubtful  whether  or  not  the  plaintiflT  will  suc- 
ceed in  a  suit  against  the  defendant  founded  upon  a  pmmtmm 
nuruii. 

If  the  suit  upon  the  qtumiam  manit  cannot  be  maintained, 
the  lessee  under  an  unauthociaed  railway  lease  has  the  lessor 
at  hto  mercy  to  the  extent  that  he  may  elect  to  terminate  the 
lease  at  any  time,  and,  upon  returning  the  subject-matter, may 
refuse  u-ith  impunity  to  make  compensation  to  the  ptomtiflT  for 
benefits  received  irom  the  use  of  it. 

If  the  suit  upon  the  pmntum  mermk  can  be  maintained,  the 
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lessee  in  such  a  case,  nevertheless,  still  has  the  lessor  at  bis 
mercy  in  the  sense  that  the  lessor  is  powerless  to  effect  a 
fesdssion  of  the  contract  when  it  becomes  to  his  interest  to 
do  so,  whereas  the  lessee  may  terminate  the  agreement  at  aiqr 
time  upon  making  compensation  for  the  use  of  the  demised 
propeft>-  up  to  that  time 

It  seems  impossible,  at  this  stam;e  of  the  de\*elopment,  to 
formulate  any  intelligible  proposition  in  respect  of  the  distine- 
don  recognized  by  the  court  between  a  strictly  private  and  a 
quasi-public  corporation. 

{Tf^  €Mttimted  im  a  smbufuent  mumtbii). 


THE  EXEMPTION  OF  THE  PRIVATE  PROPERTY' 
OF  THE  ENEMY  FROM  CAPTURE  IN  A  MARI- 
TIME  WAR— A  THEORY  OF  INTERNATIONAL 
LAW. 


%f  WnjjAM  S.  Btus. 

In  early  times,  before  the  aiisociation  and  intercourse  of  indi- 
viduals had  brought  cinlization  to  the  level  at  which  it  is  iamiliar 
to  us  to-day,  and  before  the  de\-elopment  of  national  life  had 
forced  a  realization  of  the  necessity  of  formulated  rules  to 
govern  various  peoples  in  their  relations  with  one  another — in 
other  words,  before  Intematiofuil  I^w  as  a  science  sprang  into 
existence  it  was  the  custom  for  a  belligerent  to  seize  and 
appropriate  all  the  property  of  an  enemy  state,  or  of  l^^  sub- 
jects, no  matter  of  what  kind  it  might  be,  or  in  what  place  or 
under  what  circumstances  it  might  be  found.  The  wars  of 
the  middle  ages  were  attended  by  a  ruthless  destruction  of  all 
the  property  of  a  conquered  people  that  the  victorious  invader 
could  not  carry  away,  and  a  belligerent  resorted  to  every 
means  at  his  command  to  cripple  the  resources  of  his  enemy. 
States  once  involved  in  war  found  themselves  controlled  and 
restiamed  by  no  rule  or  custom,  except  perhaps,  thai  oi 
extending   protection  to  the  persons  of  ambasiado'*  ^"^ 
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heralds,  and  even  a  violation  of  the  sacred  character  of 
these  represcntatiixs  usually  failed  to  call  do^-n  upon  the 
offender  the  wrath  of  neutral  powers.  The  vrttn  of  those 
days  were  fought  to  the  bitter  end,  and  every  citiaen  of  a 
belligerent  state  considered  himself  and  was  regarded  as  an 
enemy,  and  as  such  liable  to  the  uncertainties  of  a  hostile 
position.  Not  only  on  land,  but  also  at  sea,  every*  ad\*antage 
was  taken  of  a  victory,  and  \xry  little  investigation  was  made 
as  to  the  ownership  of  goods  found  lying  in  the  hold  of  a 
prize.  The  exemption  from  seizure  of  neutral  goods  on  an 
enemy's  ship  was  not  knou*n,  and  vessels  the  property  of  some 
neutral  state,  were  frequently  captured  if  suspected  of  contain* 
ing  the  goods  of  the  enemy,  whether  contraband  of  war  or  not. 

But  with  the  advance  of  civilization  and  growth  of  com- 
merce this  reckless  warfare  began  to  be  condemned,  and  froAi 
more  than  one  motive  states  gradually  allowed  themselves  to 
accept  ceruin  restraints  upon  the  conduct  of  their  armies  in 
the  field  and  their  fleets  on  the  sea.  From  that  time  until  the 
present  day  contests  betH-een  hostile  nations  have  been  grow* 
ing  less  and  less  severe.  The  needless  destruction,  or  even 
seizure,  of  goods  belonging  to  a  non-combatant  member  of  an 
enemy  state  by  an  invading  army  is  frowned  upon  to  a  greater 
or  less  extent,  and  the  question  is  even  generally  discussed  in 
modem  times  whether  it  would  not  be  wise  to  adopt,  as  a 
principle  of  the  law  of  nations,  the  custom  of  exempting  from 
capture  the  goods  found  on  the  ships  of  the  enemy  but  belong* 
in^;  to  private  individuals  of  their  state.  The  writers  upon  the 
subject  bring  arguments  of  great  force  and  learning  to  bear 
upon  either  side,  the  continental  jurists  being  almost  unani- 
mous in  favor  of  the  adoption  of  the  policy  of  exemption, 
while  the  English  are  equally  desirous  of  letaining  the  old 
custom.  The  American  students  of  International  Law  incline 
to  the  English  view. 

Before  attempting  to  determine  which  is  at  once  the  most  • 
justifiable  and  practical  course  for  nations  to  adopt  with  regard 
to  this  question,  it  is  well  to  examine  briefly  the  history  of  the 
theory  and  observe  the  practice  of  the  most  enlightened  statea 
of  modem  times. 
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Mr.  Hall,  in  his  work  on  "  International  Law,"  has  the 
foUowing:  ••That  the  rule  of  the  capture  of  private  property 
at  5ea  has,  until  lately,  been  universally  followed,  that  it  is 
«dV\  adhered  to  by  the  great  majority  of  states,  that  it  ^-as 
recognized  as  law  b>'  all  the  older  writers,  and  is  so  recognized 
b}'  many  later  writers,  is  uncontested.  A  certain  amount  of 
practice,  howe\*er.  exists  of  recent  date,  in  which  immunity  of 
private  propert)'  has  been  agreed  to  or  affirmed.**  As  the 
instances  of  the  recognition  of  states,  in  both  early  and  recent 
times,  of  the  right  to  capture  private  piioperty  at  sea  are  too 
numerous  to  mention,  we  will  confine  ourselves  to  the  con- 
sideration of  the  opposite  practice,  all  of  which,  as  Mr.  Hall 
says,  is  of  recent  date. 

During  the  presidency  of  Mr.  Monroe,  the  United  States 
proposed,  through  a  circular  letter  to  the  governments  of 
France,  England  and  Russia,  that "  merchant  x'essels  and  their 
cargoes  belonging  to  subjects  of  belligeient  pow-ers  should  be 
exempted  from  capture  by  convention.'*  This  was  in  1817, 
Mr.  Adams  being,  at  that  time,  Secretary  of  State.  The 
proposal  was*  accepted  by  Russia  in  principle,  but  Russia  deter- 
mined that,  unless  it  should  be  accepted- by  the  maritime  states 
in  general,  she  would  not  act  upon  it  The  refusal  of  England 
to  accept  even  the  principle  b  not  to  be  wondered  at,  but  it  is 
not  so  easy  to  perceive  the  motive  which  actuated  France  in 
adopting  the  same  policy. 

The  Declaration  of  Paris  of  18  $6  abolished  privateering  by 
a  clause  inserted  by  the  negotiators  without  instructions  from 
their  respective  governments,  but  which  obtained  their 
unqualified  approval.  Mr.  Marcy  was  then  Secretary  of  State 
under  President  Pdrce,  and  when  his  accession,  and  that  of  the 
United  States  was  sought  b>'  the  European  powers,  he  refused 
on  the  ground  that  it  was  a  "cardinal  principle  of  national 
policy  that  the  country  should  not  be  burdened  with  the 
weight  of  permanent  armaments.  The  right  of  employing 
prK-ateers  must  be  retained  unless  the  safety  of  the  mercantile 
marine  could  be  legally  assured.'*  But  he  oAered  to  concede 
this  point  if  it  were  conceded  in  return  that  the  private 
property  of  tlic  subjects  of  one  or  other  of  the  two  billig' 
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CTcntH  cn^ged  in  a  maritiinc  war  should  not  be  subject  to 
capture  by  the  vessels  of  the  other  part)*,  except  in  cases  of 
cmtraband  of  war.** 

In  1870  Mr.  Fi»h,  5kcreUry  of  Sute.  declared  to  Baron 
Gcrolt  that  it  was  his  sincere  hope  that  the  go\*emnient  and 
pc<iplc  of  the  United  States  may  soon  be  stratified  by  seeing 
the  principle  of  the  immunity  of  prii-ate  property  at  .^ea 
universally  ivcogniied  "as another  restraining  and  humaniiing 
influence  imposed  by  modem  civilizatton  on  the  art  of  war.** 

Tlii^  principle,  which  Mr.  Fish  was  so  anxious  to  uphold, 
he  had  the  good  fortune  to  see  put  into  practice  to  some 
extent,  through  a  treaty  with  luly  in  1871,  by  which  it  was 
stipulated  that  prii'ate  property  should  not  be  taken  possesnion 
of  or  destroyed  except  for  breach  of  blockade  or  as  contra* 
blind  oi  war.  Italy  had  already  shown  its  ow*n  disposition  in 
a  decisive  manner.  In  1865  Italy  had  passed  a  marine  code, 
according  to  which  all  merchant  I'essels  of  a  hostile  nation 
should  be  exempt  from  sciiure  or  molesution,  pro\'ided,  onIy» 
that  reciprodty  should  be  obser\-ed  between  the  two  states. 

On  the  outbreak  of  the  war  of  1866,  Austria  and  Prussia 
declared  that  enemy  ships  and  cargoes  should  not  be  captured 
so  long  as  the  enemy  state  granted  a  like  indulgence,  and  this 
was  religiously  practiced,  the  war  being  carried  on  from 
beginning  to  end,  both  as  between  Austria  and  Prussia,  as  well 
as  between  Austria  and  Italy,  without  the  resort  to  maritime 
capture. 

The  most  recent  caste  is  that  of  Prussia,  in  1870,  when  the 
Prussian  go\*emment  issued  an  ordinance  exempting  French 
vessels  from  capture  without  any  mention  of  reciprocity. 

These  seven  examples  make  up  the  sum  total  of  the  prac- 
tice to  be  found  in  fiivor  of  the  dkictrine  of  exemption,  and  in 
stud>'tng  them  we  are  forced  to  the  conclusion  that  they 
cannot  be  accepted  as  Amm  JMt  decUrations  of  international 
sentiment.  For,  in  the  first  pboe,  the  view*  taken  of  the  case 
b>-  the  United  Sutes  in  i8$6,  by  lUly  in  1865,  by  Austria  in 
1866,  and  by  Pniaiaa  in  1870,  was  very  strongly  influenced  by 
the  (aet  that  each  of  those  states  was,  at  the  time,  in  posses- 
sion of  a  weak  navy  and  utterly  unable  to  compete  with 
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nations  of  maritime  supremacy.  In  the  second  place,  even 
this  small  amount  of  practice  is  of  quite  recent  date,  extending 
only  over  a  period— -if  wc  except  the  case  of  the  United  States 
under  President  Monroe— of  half  a  centur>'. 

Tliere  have  been,  at  various  times  and  in  various  states, 
conventions  held  for  the  purpose  of  drawing  up  resolutions 
for  prescntition  to  their  go\xmments,  urging  the  necessity  of 
accepting  the  new  doctrine.  But  an  examination  of  these 
petitions  of  citizens,  whose  sole  idea.  a|)parent]y,  is  to  foster 
the  humanizing  influence  of  the  law  of  nations  and  mitigate 
the  hardships  and  privations  of  war,  rc\-eaU  the  (act  that  they 
have  usually  arisen  from  the  same  selfish  motives  which 
actuated  the  stites  of  maritime  inferiorit)*  to  plead  the  new 
cause,  and  that  the  members  of  these  con\-entions  have,  in 
nine  cases  out  of  ten.  been  the  leading  merchants  and  shippers 
of  their  countr>'.  Perhaps  the  most  noted  convention  of  this 
character  was  that  held  at  Bremen,  in  December,  1859,  which 
M.  Bluntchli  refers  to  as  **  an  indication  of  the  modem  feeling 
with  r^ard  to  the  question  of  exemption.**  A  more  recent 
instance,  and  one  which  arose  from  very  different  moth^s,  was 
that  of  St.  Petersburg,  in  i8;4.  from  which  Prince  GortshakoflT 
addressed  a  circular  letter  to  the  otiier  European  powers  pro- 
posing, on  behalf  of  Rusitia,  to  form  an  international  code  to 
ameliorate  the  conditions  of  war.  etc.  Lord  Derby  refused  to 
join.  *'  seeing  the  ulterior  designs  "  of  the  Russian  Minister, 
wliose  plan  it  was  to  emphasize  the  power  of  the  great  military 
nations  and  reduce  whatever  influence  the  maritime  states  pos- 
sessed. Thus  each  of  these  statesmen  contended  for  a  principle 
which  promised  the  best  rcsulu  for  his  countr>' ;  the  desire  to 
put  into  practice  an  ad\anccd  thcor>*  of  international  law  was  as 
fiur  from  the  mind  of  tne  Englishman  as  from  that  of  the  Russian. 

Since  it  is  thus  so  difficult  to  perceive  from  the  limited  prac- 
tice just  what  the  effects  of.  the  new  doctrines  haxx  been,  and 
since  the  views  of  congresses  and  conventions  have  invariably 
been  of  a  selfish  rather  than  of  a  broad  international  character, 
it  remains  to  be  considered  whether  or  not  there  is  a  sound 
reason  lor  adopting  the  policy  of  exemption  horn  cither  a  legal 
or  a  moral  point  of  view. 


3l8  THE  EXEMPTION  OF  THE  PRIVATE  PROPERTY 

The  argument  advanced  by  the  continental  jurists  is,  that 
war  being  '*  a  relation  of  a  state  to  a  state,"  and  not  of  an 
individual  to  an  individual,  it  results  that  no  individual  should 
luffcr  because  he  happens  to  find  himself  the  perhaps  unwil- 
ling member  of  a  belligerent  community  with  whose  quarrel 
he  may  have  no  sympathy.  This  doctrine  b  assumed  by 
Bluntchli  as  a  matter  of  course,  and  he  thus  speaks  of  it  in  his 
chapter  on  the  *'  propricte  privee  de  Tennemi :  *' 

**  Bien  que  la  guere  maritime  solt  dirigee  contre  Tetat  cC 
non  contne  les  particuliers,  et  que  Ton  doive  en  droit  naturel 
respecter  la  propriete  privee  sur  mer  aussi  bien  que  sur  terre^ 
plusiers  puissances  maritime  (and  here  he  refers  espedatly 
to  England,  of  course)  reconaissent  encore  aujour-d'hui  a  la 
marine  de  guerre  le  droit  de  saixir  et  d*amener  les  naWres 
qui  M>nt  la  propriete  de  ressortissanti  de  I'etat  enncmi,  et  de 
confisquer  les  marchandise  trou\'ees  a  bord  de  ccs  navircs."^ 
Bluntchli  then  goes  on  to  say  that  the  merchants  of  an  enemy 
state  are  no  more  the  enemies  of  a  hostile  maritime  power  than- 
of  a  hostile  continental  power,  and  that  the  former  should 
respect  the  rights  of  private  persons  just  as  much  as  the  latter. 

The  above  arguments  are  brought  out  in  a  forcible  manner 
by  M.  Dcjjardins  and  M.  Laveleye,  and  M.  Calvo  has  made 
strenuous  eflbrts  to  induce  his  own  ami  other  governments  to 
adopt  the  **  modem  and  more  dnlised  course.** 

Thus  two  assumption!!  form  the  basis  of  the  arguments  of 
the  continental  jurists:  (i)  That  war  is  exclusively  a  relation  of 
a  state  to  a  state,  and  (2)  that  the  private  property  of  an 
enemy  is  exempt  from  capture  in  a  continental  war.  Caa 
these  assumptions  be  supported  ? 

International  law  takes  cognizance  of  individuals  only 
through  their  state,  the  state  being  the  "person**  subject  to 
the  dictates  of  that  law,  and  consequently  the  fortunes  of  an 
individual,  all  indissotubly  linked  with  those  of  his  state,  come 
what  may.  The  indindual  has  no  personal,  no  proprietary 
rights,  except  as  a  member  of  his  sute,  and  while  in  times  of 
peace,  he  claims  and  enjoys  all  the  advantages  of  dtitcnship,  so 
in  time  of  war  he  must  bear  his  share  of  the  responsibility  and» 
perhaps,  of  the  misfortuhes  of  his  country,  and  this,  although 
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he  may  not  approve  of  the  war  itself  or  the  cause  for  which  it 
is  waged.  Portalcs,  who  borrowed  hb  views  on  the  subject  from 
Rousseau  (although  generally  credited  with  being  thdr  origi* 
nator),  maintains  that  the  "private  individuals  of  belligerent 
nations  find  themselves  enemies  by  ac€uUHt ;  they  are  not  so 
as  men,4hey  are  not  so  as  citizens,  they  are  so  only  as  sol- 
diers.'* His  idea  evidently  is  that  when  a  state  declares  war 
its  army  should  be  composed  only  of  those  who  actively  sym- 
pathize with  the  cause,  instead  of  being  drawn  from  the  gen- 
eral mass  of  the  people ;  a  very  attractive  theory,  no  doubt, 
and  one  which  at  some  distant  day  may  be  recognized  amf 
accepted  by  the  most  enlightened  state ;  but  it  must  be  con- 
fessed that  thus  iar  little  evidence  has  appeared  of  its  being 
put  into  practice.  On  the  contrary,  the  armies  of  a  belligerent 
are  usually  composed  very  largely  of  soldiers,  who  fight  from 
motives  of  much  lower  order  than  the  national  cause,' or  who 
have  been  forced  into  the  ranks. 

Thus  it  is  impossible  to  reconcile  the  various  positions,  in 
which  an  individual  finds  himself  with  regard  to  the  govern- 
ment whose  protection  he  claims  ^^ith  the  theory  that  war  ia 
a  relation  of  a  state  to  a  state.  It  is  fiir  more  reasoiuble  to 
admit  that  citizens  are  merely  portions  of  their  states,  and  as 
such  liable  to  the  chances  of  their  good  or  bad  fortune.  There 
is  then  no  reason,  from  a  legal  point  of  view,  to  exempt  the 
owners  of  merchandise  from  subjection  to  the  loss  of  their 
goods  embarked  with  the  knowledge  of  the  risk  to  which  they 
may  be  exposed. 

But,  laying  aside  the  legal  aspect  of  the  question  and  con- 
skfering  it  from  a  moral,  and  at  the  same  time,  practical 
point  of  view,  is  there  any  real  reason  for  regarding  the  seizure 
of  private  property  at  sea  as  incompatible  with  the  modem 
standard  of  justice  and  humanity,  or  as  of  too  great  severity 
in  comparison  with  the  other  measures  of  war  ? 

*'  In  the  battles  and  campaigns  of  a  (land)  war,"  says  Mr. 
Dana,  "exigcndes'are  constantly  arising  authorizing  or  even 
rcquifing  the  destruction  or,  at  least,  the  seizure  of  all  kinda 
of  property."  In  a  hostile  country  an  army  must  necessarily 
;  upon  the  provisions  and  resources  of  the  enemy.    But 
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An  cxamiruition  of  this  character  can  scarcely  Ciil  justly  to 
produce  most  unfavorable  impressions  of  the  witness. 

Aj^ain,  it  is  sometimes  judicious  to  compel  him  to  exhibit 
his  own  unworthiness  of  belief,  by  bringing  before  him  direct 
and  unequi\'ocal  contradictions  in  his  testimony,  and  then  ask 
him  to  explain  and  reconcile  tliem  if  he  can.  I  have  seen  a 
witness  struck  dumb  by  this  mode  of  cross-examtnatkNi :  and, 
in  many  cases,  it  is  much  better  thus  to  present  it,  than  to 
rcser\'e  the  contradiction  for  after  discussuNi;  it  is  fresher, 
fairer,  more  candid  and  more  efficient. 

Before  you  \*enture  upon  the  trial  of  a  capital  case,  be  well 
assured  in  your  oun  mind  that  you  are  competent  for  the 
haiardous  duty  you  are  about  to  assume.  Remember  the 
bl'Kxl  of  the  defendant  may  be  upon  you  if  >-our  task  be 
feebly  performed,  and  do  not,  therefore,  allow  a  feverish  desire 
for  fnremaiMrt  notoriety,  in  a  case  of  great  popular  excitement, 
to  blind  you  to  the  difficulties  and  dangers  by  which  you  will 
be  inevitably  surrounded.  The  trumpet  of  fame  cannot  drown 
the  .small  still  voice  of  remorse. 

Iking  well  a:»surcd  that  you  are  able  in  point  of  intellect  and 
knowledge,  be  equally  wxll  con\*inced  that  your  feelings  are' 
dcq>ly  enlisted  for  the  hapless  being  >*ou  are  called  upon  to 
defend,  and  that  these  feelings,  instead  of  impairing  your 
eflforts,  will  contribute  to  strengthen  and  enforce  tliem.  You 
should  feel  as  though  you  were  defending  your>(elf.  which  you 
will  naturally  do  by  constantly  holding  in  view  the  life  of  the 
prisoner,  the  gibbet,  and  his  forlorn  and  heart-atricken  sur* 
vivors. 

You  must  know  no/«'«r  but  that  otfiuimre,  and  even  ik^ 
you  must  iwrmit  nobody  else  to  discover  through  >*ou. 
Waive  no  right  that  you  possess  that  may  aflect  the  defendant 
— ^>'ield  tribute  to  no  authority  tliat  is  illegitimately  exerted  to 
his  injur}*— recollect  you  guard*the  citadel  of  human  life— be 
wary  and  be  firm.  The  judge  and  the  jury,  it  is  true,  may 
taki  the  life  of  the  prisoner,  but  you  are  not  Xo^we  it  away. 
They  must  reach  it  over  your  own  prostrate  body. 

In  all  you  think,  and  say,  and  do.  remember  jvmt  strength 
is  nothing.    There  is  but  one  arm  that  Is  powerful  to  save. 
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and  in  reKnng  upon  that  arm.  you  derive  a  support,  the  mere 
consciousneo  of  which  is  both  a  sword  and  a  shield  in  the 
hour  of  cxtremest  peril.  Vou  may  not  acquit  the  guiltx*; 
nay,  you  may  not  acquit  the  innocent:  but  >'ou  will  at  least, 
b>*  a  firm,  faithful  and  fearless  diachar^i^e  of  your  dut>-,  at^ii 

I  have  said  that  manner  is  scarcely  less  necessaf>*  than 
matter— indeed,  rightly  considered,  it  U  matter. 

Vou  must  enter  upon  the  trial  of  a  capital  case  as  a  phy.<i- 
cian  should  enter  the  death-bed  scene— calmly,  gravely,  sol- 
emnly—all e}^^  are  upon  you — all  hi*p<s  are  upon  you— all 
fears  are  upon  you.  There  is  no  time  for  flippanc>',  agitation 
or  irfesotution— much  less  for  smiles  or  merriment.  Sport 
would  as  well  become  a  charnel-house. 

Stand  by  the  prisoner  while  he  makes  his  challenges; 
advise  with  him,  conif«)rt  him  and  sustain  him.  When  you 
repeat  his  challenges,  do  it  in  a  mild  and  inoflcnsive  way,  lest 
you  may  create  enemies^  while  your  chief  object  b  to  secure 
/rkmiU: 

If  you  ever  challenge  for  cause,  and  the  challenge  fiul.  be 
certain  that  you  have  not  exhausted  your  right  to  peremptor>' 
challenge,  and  in\ariably  exercise  it. 

Ne\'er  challenge  the  twelfth  juror,  unless  you  are  reasonably 
certain  that  he  who  may  be  called  in  his  place  will  be  more 
fiivorable  to  the  prisoner. 

The  jury  being  complete,  deliberately  proceed  to  the  trial 
of  the  cause.  I  say  deliberately— no  hurry— no  confusion- 
no  gossip— no  le\'ity— no  di\-ided  attention— note  e\'er>ihing 
with  the  "very  comment  of  your  soul;*'  and  while /cw  look 
at  all,  bear  in  mind  the  prisoner,  and  aU  connected  ^^-ith  him, 
look  at/iw. 

If  the  unhapp)-  man  have  a  family,  much  as  it  may  cost, 
the  fimiily  should  be  present  in  the  hour  of  his  extreniest 
need.  He  will  suflcr  more,  and  they  will  sufler  more,  hy 
their  absence.  Their  presence  gi\'es  a  proper  tone  and  com- 
plexion to  the  awful  scene.  It  is  worth  a  thousand  iancy 
sketches  of  domestic,  parental,  conjugal  or  filial  agony. 
^Iten  the  \*crdict  .shall  be  returned,  take  your  post  by  the 
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in  a  capital  case  may  be  aptly  compared  to  that  of  a  com- 
mander  of  a  ship  in  a  storm;  the  cordage  snaps,  the  masts  go 
by  the  board,  the  bulwarks  are  carried  away— her  hull  springs 
a  leak— every  dependence,  from  time  to  timet  laib,  and  ruin 
appears  to  be  inevitable;  but  still,  amidst  the  ''wreck  of  mat* 
ter,'*  sustained  by  the  inunortal  mind,  with  a  resolved  will, 
the  gallant  commander  stands  by  his  helm  lo  the  last,  deter- 
mined either  to  steer  his  shattered  vessd  into  port,  or  to  perish 
gloriously  in  the  fiuthful  discharge  of  hb  duty. 
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Davisi  V,  Marxhausen.'  Supreme  Court  op  MicHibAN. 
December  22,  1894. 

Xfwtp^ptr  UM^P^tamm^icm  a$  h  Mmikt  mud  Rtirmaim  im  Iktir 
Reimiwm  lo  Dtrntrnges, 

I.  In  an  kUob  for  libel  far  pabUahiog  •  aemp>pcr  aitkk  lUtiac  Um* 
pUiotiff  «•■  aiTMfted  far  Uiceaj,  and  giving  the  auBber  ofMt  iMidtin, 
the  pMbHcfttioa  is  pww— d  to  be  OMlicfcNw  «m1  ttWeace  that  miothcr 
pcnon  of  the  Hunc  name  aa  phriatlff  was  anwtad  «1oca  Dot  ihow,  aa  a 
autter  of  law,  that  dcfcndaat  iatandcd  ia  good  faith  to  rder  to  mA 
other  pcfioa  aad,  therefete,  does  aet  relieve  hiai  of  paaitivcdaayifet. 

a.  Bvidcace  of  a  retractioa  by  a  aewapaper  of  a  libelkma  article  la  aA> 
ariiribic  io  aiiUcatioa  oT  daaMges  if  pabliahcd  befeve  adt  la  bnaghL 

5>  No  prcMtmptioa  of  law  esials  bjr  whin  a  aiefe  ictiactioa  beooBaa- 
nrideace  of  abeeaee  of  aMlicc  ia  pabtiihiag  each  llbelloaa  aitkla. 

Rbtractiosi  op  Libel. 

Sai-c  in  the  moat  flagrant  cases,  hamioiiiout  loctal  inter- 
course requires  that  a  retraction  of  words  causing  oAenae  or 
injur>'  shall  be  accepted  as  a  full  withdrawal  of  the  cause  of 
displeasure  and  operate  as  a  complete  satisiaction  for  the 
injur}*  ensuing.  Thii*  is  especially  true  when  the  words 
spoken  are  not  the  result  of  ill-will  or  malice  but  merely  due 
to  ignorance  or  indiderence.  Sodally,  he  would  be  reckoned 
a  boor,  who  under  such  circumstances,  would  refuse  to 
accept  and  acknowledge  an  apolog>'. 

With  less  leniency  but  more  justice,  the  law  recogntxes  that 
the  injury  due  to  defamation,  whether  «*ilful  or  through  neg- 
ligence, is  not  repaired  by  a  retraction,  that  the  impressto» 
made  by  words  spoken  or  written  im  not  efiaced  by  their  re- 
^Reported  la «t  K.  W.S04. 
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call  and  exacts  that  the  injur>-  produced  be  fully  compensated. 
Holding,  here  as  elsewhere,  that  a  man  shall  be  held  respon- 
«bVe  for  the  natural  consequences  of  his  acts,  and  vieming 
Vbcl  as  a  necessarily  voluntar>-  act.  the  publisher  of  a  libellous 
newspaper  article  is  held  to  have  intended  all  the  mischief  and 
injury  it  may  produce,  this  mtent  is  denominated  malicious, 
and  for  thb  presumed  malice  punitive  damages  may  be  given, 
as  well  as  substantial  damages  for  the  actual  injury.  Proof 
of  the  absence  of  such  malice  may  oflset  the  vindictive,  and 
a  retraction  oflset  the  actual  damages,  but  the  '*  net "  injury 
must  be  satisfied,  and,  broadly  speaking,  is  the  balance  obtained 
by  deducting  from  the  de&matory  eflcct  of  the  original  pub- 
lication the  corrective  eflcct  of  the  withdrawal  of  the  words 
of  oflense.  In  striking  this  subtle  and  evasi\-e.  '*  balance  **  the 
jury  acts  as  a  board  of  accountants,  with  the  instructions  of 
the  court  as  its  manual. 

In  aggravation  of  damages  evidence  may  be  given  of  malice 
or  gross  negligence,  of  the  extent  of  publication,  the  position 
of  the  parties,  etc.,  (Am.  and  Eng.  Ency.  Law,  v.  13,  p.  438  ; 
Odgers  on  Libel,  *p.  29$;  Newell  on  Defiimation,  p.  876), 
and  in  mitigation  it  is  admissible  to  prove  the  absence  of 
malice,  the  truth  of  the  publication,  the  degree  of  provocation 
and  in  general  all  matters  which  tend  to  justi^  or  excuse  the 
defendant :  Odgers,  *p.  299 ;  Am.  and  Eng.  Encyd.  Law, 
p.  439.  The  motive  in  publishing  a  libel  will  be  seen  to  go 
to  the  very  root  of  the  question  of  damages.  In  the  case  of 
the  ordinary  newspaper  libel,  however,  published  either 
through  accident  or  neglect,  with  no  special  motive  in  pub- 
lishing, and  followed  in  due  season  by  a  retraction,  three 
questions  arise,  which  must  be  answered  before  a  jury  can  be 
said  to  have  any  safe  guide  in  determining  the  amount  of 
damages  to  be  awarded. 

t.  Admitting  the  article  to  be  libellous  and  no  proof  offered 
of  absence  of  malice  in  publishing  it,  what  is  the  presumption 
of  law  as  to  the  motive  of  publication  ill  its  relatioo  to  dam- 
I? 
Under  what  conditions  does  subsequent  retraction  aflect 
I? 


330  RKTMcnox  OP  libel. 

3.  To  what  extent  b  the  rctnctkNi  evidence  of  the  motive 
of  the  publisher,  th«it  the  ori|pnal  publicatioa  was  without 
malice  or  for  justifiable  ends? 

As  to  the  first  point  it  seems  to  be  definitely  settled  that 
where  the  words  are  libellous  in  themselves,  puntti%'e  damages 
may  be  given  if  thought  proper  by  the  jur>*  without  exidence 
of  malice  be>*ond  the  words:  Odgers,  *p.  291,  n.  b.;  Am. 
and  Eng.  Rncy.  Law,  v.  13,  p.  433,  n.  1.  The  immediate  au- 
thorities dted  by  the  case  under  discussion  in  support  of  the 
proposition  that  punitive  damages  may  follow  malice  which, 
without  being  proved  is  presumed,  as  a  matter  of  law,  are 
Dttmii  Dmify  Past  CV.  v.  McArthur,  16  Mich.  451  [186S] 
WlttttewMrt  v.  Weiss,  33  Mich.  353  [1876];  5rfY>/f  v.  RMy, 
38  Mich.  25  [1878];  Ass'm\.  Trywi,\i  Mich.  $49  [1880] 
fiaecmy.R.  R,  Ca.,  $$  Mich.  224;  21  N.  W.  324  [1884] 
NcH-ell  Defam.,  pp.  319,  321.  The  first  case,  Dffroil  Mff 
Past  Co,  v.  McArtkur^  contains  a  very  careful  and  elabonte 
opinion  by  Campbell,  J.,  in  which  he  says :  "The  law  fiivon 
the  freedom  of  the  press,  so  long  as  it  does  not  interfere  with 
private  rqiutation  or  other  rights  entitled  to  protection,  and* 
inasmuch  as  the  newspaper  press  is  one  of  the  neccisitica 
of  dWliiation,  the  conditions,  under  which  it  is  re- 
quired to  be  conducted,  should  not  be  unreasonable  or  vex- 
atious. But  the  reading  public  are  not  entitled  to  discussiona 
in  print  upon  the  character  or  doings  of  prKatc  persons,  ex- 
cept as  developed  in  legal  tribunals  or  voluntarily  subjected  to 
public  scrutiny,  and  since  an  injurious  statement  inserted  in  a 
popular  journal  does  more  harm  to  the  person  slandered  than 
can  possibly  be  wrought  by  any  other  species  of  publicity, 
the  care  required  of  such  journals  must  be  such  as  to  reduce 
the  risk  of  having  such  libels  creep  into  thdr  columns  to  the 
lowest  degree,  which  reasonable  foresight  can  assure  "  •  •  ^ 
"  It  is  in  connection  with  the  various  degrees  of  blameworthi- 
ness chargeable  on  wrongdoers  that  the  discussions  have 
arisen  on.  the  subject  of  vindictive  or  exemplary  damages, 
which,  inasmuch  as  they  rest  upon  actual  fault,  are  by  tome 
authorities  said  to  be  designed  to  punish  the  wrong  intent, 
while,  according  to  others,  the  damages  usually  so  called  are 
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only  meant  to   recompense  the  sense  of  injury,  which,  is  in 
human  experience,  always  aggravated  or  lessened  in  propor- 
tion to  the  degree  of  perversity  exhibited  by  the  oflender. 
YThile  the  term  exemplary  or  vindictix'e  damages  has  become 
to  fixed  in  the  law  that  it  may  be  difficult  to  get  rid  of  it,  >*ct 
it  should  not  be  allowed  to  be  used  so  as  to  mislead,  and  we 
think  the  only  proper  application  of  damages  beyond  those  to 
person,  property  or  reputation  is  to  make  reparation  lor  the 
injury  to  the  feelings  of  the  person  injured."   •    «    •    «•  The 
injury  to  the  feelings  is  only  allowed  to  be  considered  in  those 
torts,  which  consist  of  some  voluntary  act  or  \'ciy  gross  neg- 
lect, and  practically  depends  very  closely  on  the  degree  of 
fiiult  evinced  by  all  the  circumsunces.     h  has  been  very 
wisely  left  to  the  jury  to  determine  each  case  upon  its  own 
surroundings,  because  the   only    safe  rule  of  damages  in 
matters  of  feeling  is  to  give  what,  to  the  ordinary  apprehen- 
sion of  impartial  men,  would  seem  proportionate  to  an  injury, 
which  must  be  measured  by  the  instincts  of  our  common 
huniam'ty.**  •  •  «     ••  There  is  no  doubt  of  tlie  duty  of  every 
publisher  to  see  at  all  hazards  that  no  libel  appears  in  his 
paper.     Every  publisher  is,  therefore,  liable,  not  only  for  the 
estimated  damages  to  credit  and  reputation,  and  swch  special 
damages  as  may  appear,  but  also    for  such  damages  on 
account  of  injured  feelings  as  must  unavoidably  be  inferred  • 
from  such  a  libel,  published  in  a  paper  of  such  -position  and 
.  character.*'  •  •  •     ••  When  it  appears  that  the  mischief  has 
been  done  in  spite  of  precautions,  he  ought  to  have  all*  the 
allowance  in  his  favor,  which  such  carefulness  would  justify 
in  mitigation  of  that  portion  of  the  damages  which  is  awarded 
on  account  of  injured  feelings."    While  basing  the  award  of 
vindictive  damages  on  the  ground  of  injured  feelings  rather 
than  punishment  of  the  author  of  the  Ubel,  the  rufe  as  to  daa»- 
ages  ts  the  same.    The  original  presumption  of  malice  in  pub- 
lishing a  libellous  article  continues  until  it  is  shown  that  the 
mischief  has  been  done  in  spite  of  precautions,  and  when  the 
defendant  has  shown  this,  it  b  for  the  jury  to  say  to  what  ex- 
tent it  mitigatet  the  injury  to  fedtngs  and  abates  the  punitiw 
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In  general,  a  retraction  is  competent  evidence  in  mitigation 
of  damages  if  made  bcibre  suit  is  brought  and  immediately 
following  the  libel.  But,  in  order  to  bceflective,  a  **  retraction 
should  be  made  as  publicly  as  the  charge,  and,  as  fiu*  as  pos- 
sible, to  the  same  persons ;  and  the  defendant  should  do  his 
utmost  to  stop  the  further  sale  of  the  libel.  It  should  be 
printed  in  type  of  ordinary  size*  and  in  a  part  of  the  paper 
where  it  will  be  seen,  not  hidden  away  among  advertisements 
or  notices  to  correspondents :  **  Am.  and  Eng.  Ency.  Law  v. 
1 3»  p.  443  ;  See  also,  Newell  on  Defam.,  p.  907 ;  Odgers, 
Libel  and  Slan.  *p.  299.  The  recent  ca.se  of  Twfmt  v.  N,  V, 
RiYnrder  C0.,  38  N.  K.  1009  [N.  Y.  1S94],  holds  that  a  mere 
ofllcr  to  retract  cannot  be  .shown  in  mitigation  of  damages  but 
inclines  to  the  position  that  a  retraction  in  good  fiitth  after 
action  brought  may,  under  certain  drcunistaiKcs,  be  proved 
in  mitigation.  This  is  in  conflict  With  Evemng  Siws  Ass^m  w 
TrjroH,  42  Mich.  549,  and  Brtdf^rd  v.  BittmnU,  32  Ala.  628. 
Of  the  proposition  laid  dou-n  in  the  present  case  there  can  be 
no  doubt  whate\icr.  On  the  authorit)*  of  Sforefv.  H^aff^e,  it 
holds  that  **  the  retractions  were  not  evidence  of  the  circum- 
stances under  which  the  original  publication  was  made  or  of 
the  good  faith  of  the  original  publication.  Tlie>*  were  admis* 
sibte.  their  publication  having  occurred  before  suit  brought, 
and  immediately  following  the  libel,  in  mitigation  of  damages. 
The  language  o(  Sttftij  v.  IVafface.  60  III.  51  [1871]  is: 
*'  Kqually  untenable  U  the  position  of  appellant's  counsel  that 
the  judgment  should  be  re\'erscd,  because  the  publication  of 
retraction,  under  the  circumstances,  was  an  accord  and  satis- 
faction." •  «  •  «•  The  evidence  shows  that  they  published 
this  retraction  as  a  simple  act  of  justice  to  the  plaintifT,  and 
not  as  a  condition  of  their  being  discharged  from  liability.  Its 
publication  was  a  matter  to  be  considered  by  the  jury  in  miti- 
gation of  damages,  and  they  were  so  instructed  by  the  court, 
but  it  had  no  other  bearing  upon  the  action." 

The  question  of  presumed  malice  u  important  as  affecting 
puniti\*e  damages.  The  second  question  of  retractioa  is 
related  to  both  actual  and  punitive  damages.  The  theory  by 
which  a  retraction  is  made  available  to  reduce  actual  danuget 
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u  the  very  practical  one  that  the  injury  caused  by  the  ortgnal 
publication  is  to  some  extent  mitigated  by  the  mithdraual  of 
and  an  apology  for  the  libel:  Siorcyw  WatttM^^  111.  56; 
Dmns  V.  MarxhoMsem,  The  retraction  being  admissible  at  all, 
the  circumstances  and  conditions  under  which  it  is  made  are 
to  be  given  to  the  jury,  and  it  is  for  it  decide  to  what  extent 
the  original  injury  to  reputation  has  been  repaired  and 
lemcdicd.  The  relation  of  the  retraction  to  punitive  damages 
ra»es  the  third  question.  To  what  extent  is  the  retraction 
evidence  of  the  motive  of  the  publisher,  tliat  the  original  publi- 
cation was  w*ithout  malice  or  for  justifiable  ends  ? 

On  whatever  theory  punitiiT,  vindictive  or  exemplary, 
damages  are  awarded,  we  have  seen  that  they  are  bound  up  in 
the  quettion  of  motive  of  publication.  Absence  of  malice,  due 
care  and  justifiable  end  dcfeatsthem,  while  either  proof  of  express 
malice  or  the  legal  presumption  of  malice,  in  the  absence  of 
proof  to  the  contrary,  justifies  them.  Without  citing  many 
cases,  Bnuttfj  v.  Cramer,  66  Wis.  297  [1886],  and  Ttirtcu  v. 
A^  y.  Recerdiir  Co.,  38  N.  E.  1009  [1894].  seem  to  decide 
that  retraction  may  be  accepted  as  evidence  of  malice,  or  its 
absence  in  the  publication  kA  the  libel.  It  therefore  becomes 
ai'aalable  in  mitigation  of  punitive  damages.  In  both  these 
ca!«c4  the  court  argues  at  some  length  on  the  subject,  and 
admitting  the  retraction  as  evidence  would  pass  it  to  the  jury, 
but  It  is  to  be  noted  that  it  had  already  been  submitted  in 
evidence  for  this.purpose. 

The  present  case  would  seem  to  decide  that  unless  con- 
nected with  |he  question  of  motive,  b>'  something  in  the  plead- 
ings or  prools,  a  retraction 'has  no  bearing  on  the  question  of 
punitive  damages.  In  the  present  case  the  defendants  desired 
the  court  to  make  the  inference  that  the  publication  of  the 
fctraction  disclosed  that  the  libel  was  a  mere  mistake  and  done 
in  good  faith.  This  was  rejected  by  the  court  in  these  words : 
*  The  retractions  were  not  evidence  of  the  circumstances  under 
which  the  original  publication  wv  made,  or  of  the  good  faith 
of  the  original  publication.*'  The  retractions,  as  such,  were 
thercfofc  held  to  be  no  evidence  of  motive  whatever. 

the  wisdomof  this  is  manifest.  The  "power  of  the  press,**  so 
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much  jipoken  of,  but  no  seldom  brcHight  home  to  a  person 
through  perfloiMl  atUck,  should  be  utrktly  guarded  when  it 
attempts  to  sully  the  reputation  of  the  citisen,  and  the  liability 
of  the  publisher  to  punUhment  should  not  be  limited  to  the 
actual  damage  inflicted,  which  in  some  cases  is  very  slight,  by 
a  simple  retraction,  made  after  the  libel  has  received  a  wide 
drculation,  and  manifestly  for  the  purpose  of  avoiding  all 
exemplar)'  or  vindicttx-e  damage!*.  To  throw  the  burden  of 
showing  the  relation  between  the  retraction  and  the  motive  of 
publication  on  the  defendant,  rather  than  leave  it  to  the  infer- 
ence of  a  jury,  it  simple  justice,  for  if  such  a  relation  exists 
there  should  be  no  difficulty  in  csUblishing  it.  At  the  same 
time  such  a  rule  holds  the  threat  of  substantial  punishment 
oi'er  the  careless  or  negligent  editor  and  pubUsher,  it  with- 
draws the  conscsousneu  of  an  easy  escape  from  heavy  dam- 
ages by  a  mere  formal  retraction,  and  serves  in  a  measure  to 
protect  the  citiaen  from  one  of  the  greatest  powers  for  mttcfaief 
in  exil  hands  which  modem  ctvilifation  has  evolved. 
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Welch   v.   Maine  Central  R.   R.*    Supreme  Court  or 
Maine.    August  17,  1S94. 


Tkc  ^tetetiff  «M  ia  tfa*  cmploj'  of  aaotbcr  who  was  cBgacad  by  tke 
MnMT  vpoB  the  work  of  filling  np  and  gnMliag  •  picee  of  kad  iitnatad 
OB  tho  lidc  of  defeaduit't  rulrood.  The  ddcwbiit  hod  node  oa  arrugt- 
aKB  with  the  owacr  of  the  load,  by  whkh  the  railrood  conpoaj  was  to 
IhraMi  hfan  the  dirt,  with  which  to  fill  hb  taad  to  the  grade  of  the  tfotko 
aad  aticct.  The  dirt  waa  loaded  by  the  dcfeadaat't  icrraata  apoa  the 
damp-caia,  owaed  aad  aiaaaged  by  the  defeadaat,  aad  coateyed  ffoai  a 
poiat  a  thort  dUlance  from  the  place  to  be  graded.  The  hoaiocai  of 
daaipiag  aad  the  bkb,  who  were  to  eagage  ia  it,  were  aader  the  dirae- 
tioa  of  a  ooadactor  of  the  daaipiag  tiaia,  who  had  alto  the  anthorily  to 
hire  awa,  whea,  aa  he  thoaght,  hia  ciew  waa  iaaafiicieat  for  the  worh. 
Thia  coadador  fcqaeatcd  the  plaiatiff  emptogper*!  workawa,  iaclndiag 
the  plaiatlC  to  aniit  la  daaipiag  the  cara,  aad  after  the  flrat  day  thej 
did  an  thedaiipiag.  Thcae  facta  were  alao  kaowa  to  the  dtfeadaat*a 
^ief  eagiacer,  irho  hod  the  eattie  chaige  of  the  work  aad  ande  dailj 
viritiL 

While  ao  ewgaged  the  plaiatiff  attempted  to  damp  a  loaded  car  hat 
hicaaii  of  iti  ooaditioa,  of  which  he  waa  igaoiaat.  It  tipped  aad  fUl 
apoohfaa.  Thk  car  had  bcea  disabled  tome  hoara  before,  aad  wm  ha* 
prapcrlycoatfaraed  ia  the  work,  after  hanag  bcea  art  aside  fv  repalim. 

Employer's  Loabilitv  por  His  Servants*  Negugekt  Injurt 
OP  One  who  Haviko  an  Interest  in  the  Operation, 
Assists  in  it. 

In  this  cue  it  was  determined  that  **  if  one  who  has  no 
interest  in  the  work  to  be  performed,  a  mere  bystander, 
voluntarily  assists  the  ser\*aiits  of  another,  either  with  or 
without  the  hitler's  request,  he  must  do  so  at  his  own 
risk."    And,  also,  **one  who  has  an  interest  in  the  work 
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to  be  performed,  and  for  hw  own  convenience,  or  to  fadlitate 
or  expedite  his  own  work,  assists  the  ser\'ants  of  another 
at  their  request  or  with  their  consent,  is  not  thereby 
deprived  of  his  ri^ht  to  be  protected  against  the  care- 
lessness of  the  other's  ser\*ants.  In  the  former  class  of 
cases  the  master  will  not  be  responsible.  In  the  latter  he  will 
be."  Three  of  a  court  of  eijjht  justices  dissented,  and.  as  no 
further  opinion  is  gix'en.  their  dissent  must  be  taken  to  have 
gone  to  the  general  proposition,  or  even  a  proposition  less 
broad,  but  sufficient  for  the  decision  of  the  case. 

It  is  thought,  first,  that  the  abo\*e  is  stated  too  broadly  for 
the  authorities  cited,  and,  perhaps,  exceeded  the  intention  of 
the  court.  " 

Second,  even  the  proposition  limited  to  the  requirements  of 
the  decision  cannot  be  sustained  on  principle. 

Third,  while  some  of  the  authorities  cited  do  support  the 
decision,  they  cannot  be  considered  as  well  reasoned,  as  will 
be  shown ;  and  one  of  the  ca.ses  cited  u  leally  against  it. 

In  the  opinion  of  the  court  to  which  the  Chief  Justice  and 
two  associates  dissented,  it  is  said :  *'  It  is  insisted  in  the 
defence  that  it  was  the  dut>'  of  the  railroad  company  to  dump 
Jose's  earth  out  of  the  cars,  and  that  they  had  no  authority  to 
employ  Jose's  men  to  assist  them,  and  that  Jose's  men  were 
trespassers  in  attempting  to  do  so,  and  that  being  trespassers 
the  railroad  company  owed  them  no  duty,  and  was  under  no 
obligation  to  protect  them  against  the  carelessness  of  its  ser- 
vants." They  followed  the  language  first  quoted,  and  instruc- 
tions to  the  same  effect  were  sustained. 

As  will  be  seen  when  the  cases  in  its  support  are  given,  they 
all  relate  to  injuries  by  a  consignee  assisting  the  servants  of  a 
consignor.  In  these  cases  the  "interest  in  the  work'*  is 
really  the  ownership  of  tlie  thing  to  be  done ;  and  the  *'  work  ** 
is  the  limit  of  the  business  of  the  consignor  and  the  begin- 
ning of  that  of  the  consignee.  The  con.siderations  which 
would  make  the  master  liable  for  the  negligence  of  a  servant, 
injuring  one  receiving  his  own  property,  might  be  very  difler- 
ent  from  those  where  one  interested  merely  in  the  gen- 
eral success  of  the  operation,  assists  in  the  business  purely 
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that  of  Ihe  cinplo>*er.  by  whose  ^rnanU*  negligence  he  » 
injured.  It  wa^  not  the  puqxise  of  tlic  court  to  determine 
the  extent  of  the  rule  but  merely  to  distinguish  the  position  of 
one  *'  hanng  an  interest  in  the  performance  of  the  work " 
from  a  volunteer  properly  so  called.  But  where  most  of  the 
cases  cited  arose  out  of  this  relation,  and  the  reason  stated  for 
the  proposition  was  only  applicable  to  this  relation,  this  should 
be  made  clear  in  the  statement  of  the  proposition. 

We  have  next  to  determine  whether  the  more  limited  propo* 
sition  applicable  to  the  facU  and  reaiton  of  the  case  can  be 
supported  on  principle.  This  is  whether  an  employer  is  to  be 
held  liable  to  one  who  assists  his  servants  in  their  work  of 
deli\'ery,  because  of  his  interest  as  consignee  or  servant  of 
cons^ee,  and  'ts  injured  by  the  scr\*ant's  negligence. 

There  is  no  more  familiar  and  well  settled  rule  than  that  of 
the  emplo>-ers  liability  for  his  ser\'ant's  negligent  injury  of 
strangers  to  the  employment.  At  the  same  time  the  artificial 
rea.««ons  gi\'en  to  support  the  rule  must  certainly  ha\'e  lead  to 
confusion  in  practice.  This  error  consists  in  attempting  to 
trace  the  connection  between  the  injurious  act  of  the  .^er\'ant 
and  some  personal  fault  of  the  principal  who  is  sought  to  be 
made  liable.  Ju.Ht  as  no  man  {jersonally  acts  at  hb  peril  or  is 
liable  for  all  the  damage  he  may  do,  and  on  the  other  hand 
cannot  limit  his  liability  by  a  lawful  intention,  in  that  exten- 
sion of  his  person  and  responsibility  he  Ls  not  liable  for  all 
acts  of  his  agent  or  ser\'ant  which  are  made  possible  by  the 
employment,  nor  yet  is  his  responsibility  limited  by  his  inten- 
tion or  reasonable  expectation.  The  limitation  of  responsi- 
bility tor  personal  acts  and  that  in  agency  are  to  be  determined 
by  public  policy.  And  this  is  the  method  for  securing  in 
largest  measure  the  ends  for  which  the  law  aims.  Two  at 
least  of  these  ends  may  be  stated,  that  is.  freedom  of  indi\'idual 
action  and  also  enterprise  by  means  of  agents  and  the  so-called 
personal  rights.  It  is  not  meant  that  the  exact  position  of 
public  policy  can  be  stated  or  is  to  be  discwered  by  any  pro- 
cess in  the  particular  case.  All  that  is  meant  is  that  there  is  a 
support  to  the  rules  which  pre\'ents  us  from  referring  it  to  < 
single  absolute  principle  which  is  either  in  itself  necessary  oi 
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deduced  frr>m  any  such  primary  principle.  There  is  therefore 
no  a  frimri  reason  for  the  rule  of  the  master  s  liabiltty,  but  in 
certain  positions  public  policy  has  placed  the  application  of  the 
rule  be>*ond  question.  In  moiit  of  the  cases  where  the  master 
14  nude  liable  the  person  injured  is  in  the  exercise  of  an  inde- 
pendent ris^ht,  that  is»  receives  no  profit  from  its  being  con- 
ducted and  ukcs  no  part  in  it.  This  was  doubtless  one  of  the 
con^iderationii  which  influenced  the  minds  of  the  courts  who 
established  the  rule  of  coservicc.  It  was  not  merely  an  interest 
in  the  general  success,  but  actual  placing  one*s  self  in  the 
pr>sition  of  danger  for  the  purpose  of  the  business  in  whose 
succeM  the  injured  servant  was  interested :  BMigk  v.  R.  R^ 
149  U.  S.  368  ;  JUjrmAaM  v.  Niffs  O.,  146  Mass.  586 ;  /ftd- 
Uy  V.  Sttmmukif  6>.  [1894].  App.  Cases.  222;  WUsom  v.. 
Merry.  1  H.  L.  Sc.  326;  .V.  K  UAt  £.  &  H^.  R.  R.  C0.  v. 
A//,  112  Pa.  40a  < 

The  master's  exemption  has  been  extended  to  the  casc^  * 

where  the  general  servant  of  another  is  hired  or  losmed  to  < 

him  for  a  special  work,  and  works  with  his  servants.     Here  »i 

the  ultimate  purpose  of  the  general  servant  is  to  iacilitate  his  ^ 

first  master's  business,  and  his  engaging  in  the  business  of  the  '^ 

second  is  only  subsidiar>*  to  that  end.    But,  in  law,  its  ultimate  ^ 

purpose  is  disregarded ;  coming  into  the  position  of  a  .^servant  ^ 

and  under  its  peculiar  risks  and  not  in  the  exercise  of  inde-  •    ;^ 

pendent  rights,  he  is  refused  redress  against  the  master  for  the  \ 

ser\-ant*s  negligence :  Dotunmrn  v.  LaiHg  [1393],  1  Q.  B.  629 ;  \^ 

JoknsoH  v.  Umisay  [1891],  A.  C.  371;  Hasfy  v.  Scan,  i  $^  1^ 

Mjus.  123;  Kiffem  v.  Fojkicm,  125  Mass.  485.     In  this  case  % 

the  question  is  whether  the  interest  of  the  consignee  in  the  ^ 

deli\*ery  should  be  held  sufficient  to  confer  upon  him  the  i^ 

rights  of  a  stranger  on  his  own  business,  or  place  him  in  the  i^q, 

position  of  one  without  such  interest,  a  pure  volunteer,  or  that  i>^ 

of  a  special  servant.     It  is  to  be  admitted  that  the  fiict  of  in-  ^ 

terest  seems  to  put  the  person  in  somewhat  a  better  position  ^ 

than  a  mere  volunteer.     Yet  such  a  person  is  not  exercising  ^ 

an  independent  right,  and  is  to  be  placed  in  no  better  position 
than  a  special  servant,  unless  it  is  held  that  every  servant  in- 
trusted with  delivery  has  the  authority  to  permit  the  assist- 
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ancc  of  the  con^ij^nees,  and  that,  further,  this  would  place  the 
con^gnee  assisting  in  the  position  of  a  stranger.     Delivery  is 
doubtless  a  matter  of  intention  so  fiu*  as  passing  title  i5  con- 
cerned ;  but  whether  the  manner  of  it  will  charge  the  con- 
signor or  consignee  depends  upon  the  one  to  whose  sen'ants 
the  direction  of  the  delivery  is  made.   Thus  in  UmioH  SitatNski^ 
C0.  V.  Q^mdgt  [1S94].  App.  Cases,   185,  where  a  steamship 
compguiy  retained  control  over  its  servants  who  assisted  the 
servants  of  the  stevedores  in  discharging  a  ship  of  the  defend- 
ants, they  were  held  liable  for  the  negligence  of  a  watchman^ 
who  injured  one  of  the  servants  of  the  stevedores.     It  is 
doubtless  that  the  master  should  not  be  made  liable  to  those 
who  force  themselves  into  his  business,  to  say  that  the  servants 
have  authority  to  permit,  is  to  beg  the  question. 

It  is  impossible  to  derive  any  assistance  in  answering  this 
question  from  the  rule  of  the  carrier's  liability  for  his  ser\*ant*t 
negligent  injury  of  trespassers.  In  some  cases,  he  is  said  to 
be  liable  for  no  negligence ;  in  some  cases,  only  where  the 
injury  is  wilful,  while,  in  other  cases,  he  is  liable  for  negligence 
somewhat  greater  than  that  necessary  to  make  him  liable  for 
an  injur)'  to  a  passenger.  The  rule,  with  regard  to  the  negli- 
gent injury  by  servants  of  a  carrier  of  passengers,  has  been 
made  peculiar  by  the  public  nature  of  the  business  and  b)-  the 
quasi-surety  position  in  regard  to  passengers.  Much  of  the 
language  used  in  holding  the  carrier  liable  for  the  Ner\'ant*s 
negligent  or  wilful  injury  of  trespassers  is  applicable  only  to  a 
personal  liability  of  those  at  fiiult. 

We  will  now  rexiew  a  iew  of  the  authorities.  The  (acts  c>f 
Degg  V.  MUUm9id  R/,  Co.,  1  H.  &  N.  773,  is  thus  sUted  by 
Braxwell,  B.  :  '*  The  defendants  were  possessed  of  a  railway 
and  carriages  and  engines ;  their  servants  were  at  work  on  the 
railway  in  their  service  with  those  carriages  and  engines ;  the 
deceased  voluntarily  assisted  some  of  them  in  thdr  work : 
others  of  the  defendant's  servants  were  negligent  about  their 
wodc,  and  by  reason  thereof  the  deceased  wa^  kiUcd;  the 
deiiendant's  servants  were  persons  competent  to  60  ihc  irork  ; 
the  defendants  did  not  authoriie  the  negligence."  Il  was  held 
that  no  action  could  be  maintained  because  the  deceased  could 
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place  himself  in  any  better  position  by  his  voluntary  act  than 
i(  he  had  actually  been  a  servant.  The  court  also  said: 
The  law  for  reasons  of  supposed  convenience  more  than  on 
principle  makes  a  master  liable  in  certain  cases  for  the  acts  of 
hu  servants,  not  only  in  cases  in  the  nature  of  contract,  which 
depend  on  diflcrcnt  considerations,  but  in  cases  independent  of 
contract,  such  as  negligent  driving  in  the  public  streets,  when 
damage  is  thereby  done.  This  is  a  responsibility  the  law  has 
put  on  them ;  there  is  a  duty  on  them  to  take  care  that  their 
scr\'ants  do  no  damage  to  others  by  negligence  in  their  work 
for  their  master,  or  compensate  the  suAcrcr  where  such  dam- 
age is  done.  The  public  interest  may  require  this  for  the 
public  benefit ;  but  why  should  a  wrong  doer  have  power  to 
create  such  a  responsibility  and  such  a  duty  ? 

Four  years  afterwards  the  same  rule  was  applied  in  /Vmr  v. 
FaMt$tr,  i  Bert  &  Smith,  800.  In  this  case  the  plaintiff  was 
waiting  with  a  **  lorr>'**  to  receive  a  load  of  cotton  for  his  master 
from  the  defendant's  warehouse,  and  at  the  request  of  the 
defendant's  carter,  assisted  in  lowering  a  bale  of  cotton  into  the 
lorry  of  another  and  was  injured  by  the  negligence  of  the 
defendant's  porters.  The  plaintiflf  was  held  to  have  put  him- 
self in  the  position  of  a  fellow  sen-ant,  and  the  master  was  not 
held  liable.  In  this  case  the  ultimate  purpose  of  the  plaintiff 
was  to  facilitate  his  master's  business,  yet  this  does  not  seem 
to  have  received  any  attention. 

In  1887  a  somewhat  similar  case,  O'Sitiihan  v.  (X Connor^ 
occurred  in  Iieland.  22  T.  R.  I.  467.  The  plaintiff  after  pur- 
chasing some  felt  of  the  defendant  uith  the  permission  of  the 
sicrvant,  went  into  the  loft  where  it  was  stored,  to  inspect  the 
article  purchased.  The  lofk  was  open  at  one  end  and  the 
plaintiff  was  acquainted  with  its  construction.  While  unrolling 
the  felt,  and  walking  backwards,  the  plaintiff  fell  from  the  loft 
and  was  injured.  It  was  held  that  in  assisting  the  sen*ant  he 
was  **  a  mere  volunteer,  a  mere  licensee.**  Here  his  interest 
in  the  purchase  did  not  entitle  him  to  assist  the  servant  and 
impose  any  greater  liability  on  the  employer  with  regard  to  his 
premises. 

The  recent  case  of  IViuham  v^  Rkhwds^  136   Pk.  109 
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[1890].  is  agaifi.^t  the  decision  in  the  principal  case.  The 
defendant  had  contracted  to  deliver  to  one  H.  a  large  fly-wheel, 
ten  feet  in  diameter  and  wei{rhing  five  thousand  pounds.  The 
wheel  was  brought  to  B.'s  place  of  business  for  delivery  in  two 
sections,  and  was  in  charge  of  three  of  defendant's  men. 
B.,  the  consignee,  made  some  suggestions  as  to  proper  support 
for  the  derrick  and  rigging  which  belonged  to  the  defendant 
and  was  in  their  charge.  The  consignor  then  lefk  and  was 
absent  thereafter.  At  the  request  of  the  defendant's  man.  the 
foreman  of  B.  called  a  workman  in  the  employ  of  B.  to  assist 
in  the  work  of  delivery.  The  plaintiflT  responded  and  by  the 
negligence  of  a  servant  of  the  defendant  was  injured.  The 
court  said  that  the  case  was  a  close  one.  highly  exceptional  in 
its  facts,  and  apparently  without  precedent.  The  plaintifT  was 
held  to  be  in  the  position  of  a  fellow  servant  and  therefore  had 
no  right  to  recover.  A.s  to  the  suggestion  that  the  plaintiff 
assisted  only  at  the  discretion  of  his  superior,  which  determined 
the  mind  of  the  lower  court  in  removing  him  from  the  class  of 
volunteers,  the  court  said :  "  As  I  regard  the  matter,  the  cases 
teach  us  that  it  is  not  because  the  associated  servant  is  a 
volunteer,  that  he  is  denied  redress  for  the  negligence  of 
a  fellow  servant,  but  because  it  is  the  well  established  law  of 
the  relation  between  the  servants  whom  he  joins,  and  their 
master,  that  their  is  no  such  liability  on  the  part  of  the 
master.  Hence  by  joining  them  in  their  common  service,  he 
becomes,  as  to  the  master,  one  of  them  with  the  same  rights 
and  duties  as  to  the  master,  but  with  no  higher  rights  as 
against  him.  Certainly,  without  his  consent  he  cannot  reason- 
ably be  subjected  to  a  greater  obligation,  b}'  the  act  of  one  of 
his  servants  in  engaging  the  ser\'ice  of  another,  than  he  is 
under  to  that  ser\'ant."  The  court  is  not  so  sound  in  dis- 
tinguishing the  case  at  hand  from  that  in  which  a  consignee 
assists  the  servants  of  the  consignor  in  the  delivery  of  his  own 
art»  Ic.  It  is  not  clear  why  there  should  be  any  distinction ; 
the  ser\'ant's  business  is  certainly  that  of  hb  master  so  far  as 
to  entitle  him  to  take  part  in  the  delivery. 

The  position  of  a  mere  volunteer  is  .well  settled :  See  also 
CkMFtk  V.  Om^.  J/.  &  Si.  P.  Ry.  t>.,  52  X.  W.  R.  647 
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Handbook  op  Equity  Jurisprudbxcb.  By  Norm  ax  Fetter. 
Hornbckok  Series.  St.  Paul,  Minn.:  West  Putilishing  Co. 
1S9S.     463  page*. 

In  this  volume  we  have  the  sixth  in  order  of  pubKcation  of 
the  Hornbook  Series,  that  series  of  elementary  treatises  which 
has  alfeady  attracted  the  favorable  attention  of  the  profession. 
The  plan  of  the  work  is  uniform  with  that  of  the  preceding 
volumes  and  oficrs  an  admirable  method  of  tfaiaing  lor  the 
student,  for  it  gi\*cs  him  an  anal>'tical  view  of  the  subject 
under  dwcussion,  which  is  very  apt  to  make  a  fixed  impression 
•i]K>n  his  mind.  The  treatment  of  equity  jurisprudence  in 
tiiis  particubr  work  presents  a  fresh  appearance  in  the  follow- 
ing; arrangement : 

Nature  and  Definition;  I>octrines:  'Grounds  lor  Relief; 
Property  in  Equtt>';  Remedies;  Reformation,  Cancellation 
and  Quieting  Title ;  Ancillary  Remedies. 

This  amn^cment,  it  may  be  said,  while  lending  itself 
readily  to.  the  treatment  of  c!cmentar>'  equity  is  somewhat 
forced.  It  puzzles  one  a  little,  for  tn.stance,  to  understand  why 
•*  Reformation,  Cancellation  and  Quieting  Title*'  shouUI  form 
a  general  division  of  the  work. 

The  author  has  made  free  use  of  the  works  of  others  upon 
his  subject,  though  full  credit  Mx*ms  to  have  been  given  for 
that  use,  the  arrangement  of  **  Maxims,'*  for  example,  being 
expre!»s]y  credited  to  Judge  J'helps.  There  is,  however,  plenty 
of  originAl  work  manifc-t  throughout,  and  the  rebitioa  between 
the  text  and  notes  is  especially  well  balanced. 

The  reviewer  is  obliged,  however,  to  dissent  from  the 
author  upon  one  very  important  particular,  and  that  is  in  his 
definition  of  equity.  He  defines  equity  as  **  that  portion  of 
natural  justice  susceptible  of  judicial  enforcement,  which  was 
cither  not  recognized  at  all  by  the  common  law  or  inade* 
quatcly  enforced  by  reason  of  its  cramped  procedure.**    Now 
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''natural  ju<iticc  **  in  a  very  misleadtng  term,  and  only  tends  to 
confute  the  student  The  justice,  which  is  admini<cred  in 
Courts  of  law  and  equity,  is  founded  almost,  if  not  entirely, 
upm  the  rights  and  obligations  of  individuals  as  members  of 
siiciety,  and  is  more  exactly  defined  as  "cii-ii**  justice.  The 
definition  given  would  also  lead  the  student  to  suppose  that 
the  common  law  and  equity  dinded  between  them  definitely 
and  enforced  the  whole  field  of  natural  justice,  which  canmit, 
of  course,  he  possible.  The  author  has  followed  the  later 
rather  than  the  earlier  writers  in  this  portion  of  his  work  and 
in  the  writer's  opinion  has  gone  astray.  The  Pennsylvania 
law)'cr  misses  also  in  the  chapter  on  the  **  Jurisdiction  of 
Kquity  over  Crimes,"  a  reference  to  the  article  on  **  Equity 
Jurindictfon  as  Applied  to  Crimes  and  Misdemeanors,*'  by  the 
late  Richard  C.  McMurtrie,  Esq.,  which  was  published  in  VoL 
31  of  the  Rkgisteji  and  Review,  page  1. 

After  carefully  scanning  the  work  as  a  whole,  however,  one 
rvalixcs  with  a  feeling  of  pleasure  and  tatisfectkNi  that  a  pro* 
grcssive  and  practical,  if  not  profound,  work  has  been  added 
to  the  literature  on  this  subject. 

R.  P.  BiUDPOftt). 


C0MME.VTARIES  ON  THE  Law  op  Injunctions,  as  Determined 
by  the  Courts  and  Sututes  of  England  and  of  the  United 
States.  By  Charles  Fisk  Beach,  Jr.,  of  the  New  York 
Bar.  Author  of  "  Modem  Equity  Jurisprudence,**  '*  Modem 
Equity  Practice,"  &c.,  &c.  In  Two  Volumes.  Albany: 
H.  B.  Parsons,  Law  Publisher.     1895. 

The  author  of  this  work  iM  so  well  and  so  fiivorably  known 
to  the  profession,  that  his  name  on  the  title-page  of  a  book  b 
4  sufficient  guaranty  of  its  value ;  and  the  present  volume  will 
be  found  in  no  wise  to  detract  hom  his  past  reputation.  One 
can  but  admire,  also,  the  contrast  which  his  brief,  modert 
prciace  bears  to  the  verbose  introduction  and  magniloquent 
promises  of  some  fiir  less  valuable  if  more  pretentfous  works. 
The  very  modesty  of  the  author  is  itself  an  assuranee  of  the 
successful  execution  of  his  task. 
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As  wail  to  ha\-c  been  expected,  the  arnmgement  of  the  wcMk 
is  Ibgical.  the  statements  of  law  clear  and  positive,  the  discus- 
sion of  principles  carried  out  in  full  detail ;  but  there  is  but 
tittle  time  spent  in  argument  over  controverted  points.  The 
author  is  content  to  state  tlie  law  as  he  finds  it,  IcaWng  it  to  the 
parties  more  closely  interested  to  prove  to  the  courts  what  it 
should  be.  This  is  the  safer  plan  for  the  text-book  writer. 
Theoretical  discussions  belong  rather  to  the  proiince  of  the 
esNaWst. 

The  introductor)'  chapter,  which  treats  of  the  definition  and 
nature  of  injunctions,  gives  a  very  clear  insight  into  the  powers 
of  thi!«  *'  strong  arm  of  equity, "  and  shows  \x*r>*  plainly,  by 
comparing  it  with  other  legal  rcmedk».  such  as  specific  per* 
ibrmance  and  mandamus,  its  peculiar  breadth  of  scope  and 
efficiency  of  operation,  as  well  as  its  acbptabilit>*  to  changing 
and  no\'el  conditions.  In  this  chapter  the  broad  lines  of  equity 
jurisdiction  in  regard  to  the  issuing  of  an  injunction  are  plainly 
marked  out,  and  the  causes  which  will  warrant  the  application 
of  such  a  remedy  concisely  stated  It  forms,  in  fact,  an  excel- 
lent epitome  of  the  work. 

A  great  deal  of  the  matter  in  these  two  volumes  is  of  course 
not  new ;  and  }'et  it  seems  new,  in  many  instances,  from  the 
vigor  of  treatment.  There  is  much,  howe\'cr.  that  is  really 
nem*,  arising  from  the  peculiar  conditions,  social  and  othemise, 
of  the  past  few  years.  The  chapter  on  Strikes  »  the  most 
notabfe  example  of  this.  The  application  of  the  remedy  by 
injunction  to  this  phase  of  our  social  relations  is  of  \'cr>'  recent 
date,  and,  it  would  seem.  fix>m  some  of  the  utterances  of  legal 
theorists,  of  still  doubtful  legalit>'.  But,  whether  theoretically 
proper  or  not,  it  has  come  to  stay,  and  so  Mr.  Rkach  treats  it. 
It  is  not  entirely  clear,  however,  why,  in  an  otherwise  logical 
arrangement,  monopolies  shouM  have  been  included  under  the 
same  bead  as  strikes,  unless  the  author  considered  the  former 
the  parent  of  the  latter,  (as  indeed  they  often  seem  to  be.)  But 
then  it  should  rather  have  preceded  than  followed  the  other. 

It  b  perhaps  unfortunate  that  this  work  was  issued  so  sooo. 
If  it  had  been  delayed  for  a  few  months,  it  might  have  ooo- 
tataed  ffdercnoes  to  some  veiy  inponant  cases,  recently  decided. 
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a9  to  which  it  is  now  tfilcnt,  and  the  necesMry  omission  of 
which  to  «ome  dq^rce  impairs  its  completeness.  Such  is  the 
iamous  injunction  against  Debs  ami  his  follni»'en,  which  broke 
the  back-bone  of  the  Chicago  strike,  and  which  is  now  before 
the  Supreme  Court  of  the  United  States  on  appeal  from 
sentence  for  contempt  for  disobedience  thereof;  and  the 
notorious  dccisk>n  in  the  Sugar  Trust  Case,  which  left  the 
people  of  this  country  at  the  mercy  of  any  and  every  mo- 
ni)pnly.  It  also  would  have  decidedly  enhanced  the  value  of 
the  work,  if  the  author  had  been  able  to  qualify  the  decision  of 
Judge  Jenkins  in  the  case  of  the  Farmers*  Loan  tmd  Trust  Co. 
V.  A'.  P^f.  Ry,  Co.,  Go  Fed.  Rep.  803,  by  the  decision  of  the 
Circuit  Court  of  Appeals,  in  the  same  case,  on  appeal  from  the 
orck*r  of  the  lower  court,  which  very  materially  modified  the 
latter:  Arthttr  v.  Oakcs,  63  Fed.  Rep.  310. 

It  w  also  matter  of  regret,  in  \'iew  of  the  number  and 
importance  of  the  public  contracts  that  are  annually  let  in  this 
country,  and  of  the  vast  o|)portunities  for  ia\'oritism  and  fraud 
in  the  letting  of  them,  tliat  Mr.  Beach  has  not  devoted  some 
sp.icc  to  a  discussion  of  the  injunction  asi  a  remedy  in  such 
ciscs.  There  in  no  reference  to  this  subject  in  the  index  ;  and 
but  one  case  on  the  subject  is  to  be  found,  so  far  at  least  as  a 
cursor}'  examination  goes  to  show*,  in  the  work,  and  that 
crowded  into  a  note  under  the  head  of  Parties.  Yet  it  would 
seem  hardly  controvertible,  that  not  only  may  a  taxpayer 
bring  suit  to  enjoin  a  contract  void  on  its  face  or  illegally  let, 
but  a  di.sap|x>intcd  bidder,  if  also  a  taxpayer.  ma>'  do  so.  The 
CISC  oi  Mazctw.  nttshiirgli,  137  Pa.  548,  which  substantiates 
the  tir!»t  of  these  propositions,  is  not  e^-cn  referred  to. 

In  spite  of  these,  and  other  minor  defects,  which  Uck  of 
space  forbids  mentioning,  the  work  is  an  extremely  valuable 
one.  fully  worthy,  as  has  been  said,  of  the  reputation  of  its 
author:  and  no  one  who  uses  it  will  find  it  to  disappoint  his 
expectations.  ARDEMt»  Stewart. 

The  Law  op  Municipal  Corporations  ix  tiib  State  op 
Oh  10,  embracing  the  Sututes  in  force,  with  Forms,  and  Notes 
of  the  Decisions  of  the  Supreme  arid  other  Courts  of  the 
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State  rclatinf;  thereto.      By   Hi  ram   D.   Pick.     Fourth 
Kdition.    .Cincinnati :  The  Robert  Clarke  Co.     18^. 

This  is  another  of  the  local  text-books,  which  the  peculiar 
kiiosyncraiiics  of  our  different  state  Ic^slatures  and  courts 
ha\'c  rendered  necessary,  to  the  great  benefit  of  the  book 
publishers  and  writers,  but  likewise  to  the  despair  of  the 
practitioner  who  would  keep  his  library  reasonably  complete. 
No  question,  however,  can  exist  as  to  the  utility  of  such 
works,  under  present  conditions.  They  are  absolutely  cssien- 
tial,  if  the  reader  is  to  be  given  anything  but  a  bare  outline 
of  the  general  principles  of  the  subject;  for  it  is  imposMble 
nowada)"*  to  present  anything  like  a  detailed  statement  of  all 
the  diflferent  statutes  and  judicial  rulings  of  the  forty-four 
slates  of  the  Union  in  any  reasonable  and  manageable  compass. 

This  being  the  case,  it  is  c\'ident  that  the  prime  requisite  of 
such  a  work,  dealing  with  local  laws  and  decisions,  is  com- 
pleteness within  its  limited  sphere;  and  this  Mr.  Peck  seems 
to  have  attained.  How  difficult  it  is  to  keep  it  complete. 
howetTr,  may  be  realized  from  the  rapidity  with  which  it  has 
been  found  necessary  to  issue  new  editions,  in  order  to  keep 
pace  with  legislatK'e  tinkering,  this  being  the  fourth  within  the 
space  of  tu'enty  years.  There  Is  a  good  deal  of  uiKonsdous 
humor  in  the  remarks  of  the  author  in  his  prelaoe,  that  **  This 
makes  the  re\'ision  complete  to  January  1,  1896,  unless  the 
legislature  should  be  convened  in  special  session.'* 

The  arrangement  of  the  work  is  an  excellent  one  for  its 
purpose,  being  simply  a  digest  of  the  statutes,  annotated  with 
the  cases  decided  under  them,  and  with  forms  necessar}*  for 
practice  thereunder.  One  notable  innovation  is  to  be  fouiKl  in 
the  arrangement  of  the  notes,  which,  instead  of  being  num- 
bered I,  3,  3,  ^c,  or  a,  b,  c,  &c.,  are  headed  with  the  number 
of  the  section  to  which  they  belong.  This,  of  course;  would 
not  be  practicable  where,  as  in  Pennsylvania,  the  statutes  of 
each  session  are  independent  of  each  other,  but  is  iar  prefcra- 
ble  to  any  other  mode  of  numbering,  where,  as  in  Ohio  and 
other  code  lUtea,  the  laws  of  each  scisioii  aic  numbered 
according  to  the  sections  of  the  code.    Yet  a  better  plan 
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w«Milcl  Mctn  to  be  that  adopted  by  many  annotatoiB,  of  pUc* 
in|r  the  iiole!i  immedtately  after  the  section  to  which  they  refer, 
instead  of  at  the  bottom  of  the  page. 

The  audience  which  this  work  commands  is  of  course 
limited  by  it^  scope;  but  mithin  its  sphere,  it  poaseisci  great 
value,  and  is  indispensable  to  any  one  who  wishes  to  gain  a 
clear  idea  of  the  laws  governing  municipal  corporations  in 
Ohio.  X. 


0>MMRXTAKIE«   OK   THE   LaW  OP   INSURANCE,  including    Life, 

Fifv,  Marine,  Accident  and  Casualty,  and  Guaranty  Insur- 
ance in  eivry  form,  as  Determined  by  the  Courti  and 
Statutes  of  England  and  the  United  Sutes.  By  Charles 
Fi.HK  Beach,  Jr.,  of  the  New  York  Bar,  Author  of  "Modem 
Equity  Jurisprudence,**  &c.  In  Two  Volumes.  Boston 
and  New  York :  Houghton,  Mifflin  &  Co,  The  Riverside 
Press,  Cambridge.     1895. 

This  work  is  in  some  respects  diflerent  from  those  which 
Mr.  Beach  has  previously  published.  The  peculiar  condition 
of  the  law  of  insurance  has  made  it  necessary  for  him  to  depart 
somewhat  from,  his  usual  practice,  and,  instead  of  simply 
stating  the  law  as  he  finds  it  expressed  in  the  better  authori- 
ties, to  gi\*e  some  space  to  the  discussion  of  questions  as  yet 
unsettled,  and  to  attempt  to  reconcile  cases  apparently  in 
hopeless  conflict.  This  has  been  done,  as  he  informs  us  in 
the  preiace.  in  the  precise  language  of  the  judges,  whenever 
posiiible.  Perhaps  the  most  prominent  examples  of  this  are 
to  be  found  in  the  chapters  on  Insurable  Interest  and  Pre> 
miums.  The  work  is  rather  enhanced  in  value  by  this  circum- 
stance :  and  yet  one  could  u-ish  that  he  had  gi\'en  his  own 
Opinions  with  a  little  more  freedom  and  less  modesty.  They 
would  in  man>«  cases  be  fully  as  valuable  as  the  deckratioos 
of  the  bench. 

The  text  is  written  with  the  author's  usual  clearness  and 
directness,  and  presents  the  principles  of  the  kw  on  the 
subject  in  a  terse  and  per^ncuous  nuuuier.  The  details  are 
not  »Q  well  worked  out  as  might  have  been  the  caae  if  he  had 
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devoted  himself  to  one  branch  of  his  subject,  for  it  i«  a  manilcst 
iinpos.«ibility  to  pre!«ent  a  complete  vieH*  of  the  law  of  insur* 
ance,  in  all  its  departments,  with  its  endless  ramifications  and 
ni}'riad  inconsistencies,  within  the  compass  of  two  volumes. 
But,  with  a  few  slight  exceptions,  this  work  contains  all  that  is 
needed  by  the  practitioner,  save  those  minor  poinu  that  are  so 
rarely  met  mith,  but  so  badly  needed  on  unexpected  occa- 
sions.  This  is  no  blemish,  however,  and  cannot  be  justly  laid 
at  the  author's  door. 

Yet  there  are  one  or  two  matters  which  might  have  been 
presented  vMk  a  little  more  fullness,  and  one  or  two  more  that 
haw  been  omitted  altogether.  For  instance.  Mr.  Beach  might 
ha\'e  favored  us  with  a  more  extended  discussion  of  the  mean- 
ing of  the  words  **toU]  loss  "  and  **  wholly  destroyed,"  fai  refer- 
ence to  fire  insurance ;  for,  although  stating  the  ruling  of  one 
court  thereon,  in  |  1291,  he  omits  se\'eral  other  important 
cases,  that  have  also  construed  these  same  words. 

It  would  also  have  been  well,  if,  in  treating  of  the  law  of 
beneficial  associations,  he  had  devoted  some  space  to  a  discus- 
sion of  the  status  of  railroad  relief  associations,  and  the  validity 
of  the  b>'-bm's  of  such  organizations,  which  require  the  dues 
of  the  members  to  be  deducted  from  their  pay,  and  nuke  it 
neceisar>'  for  them,  before  receiving  benefits,  to  give  a  release  to 
the  company  of  all  claims  for  damages  for  injuries  caused  by 
its  negligence.  This  is  iast  coming  to  be  a  question  of  much 
importance,  and  there  are  a  number  of  interesting  cases  on  the 
subject. 

On  the  other  hand,  Mr.  Beach  has  de\'otcd  a  section  to  the 
discussion  of  the  effect  of  what  is  known  as  a  **  binding  slip,** 
given  by  insurance  brokers  to  the  person  applying,  while  the 
policy  is  in  process  of  execution ;  has  stated  the  rule  as  to  the 
individual  liability  of  the  members  of  an  unincorporated  asso- 
ciation for  contracts  of  msurance  made  in  the  name  of  the 
association ;  has  noted  what  Is  included  in  the  term  "  house- 
hold furniture;'*  and  has,  besides  citing  the  Penn^lvania 
case,  which  deckled  that  when  a  perK>n  at  the  time  of  being 
insured  was  already  blind  in  one  eye,  the  loss  of  the  other  was 
a  total  foas  of  sight  within  the  meaning  of  the  policy,  discov- 
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cred  an  English  ca$e  to  prcd^ly  the  same  eflect,  which  latter 
escaped  Mr.  Niblack'f  search. 

On  the  whole,  therefore,  Mr.  Beach's  work  is  a  reasonably 
complete  one,  and  will  prove  eminently  useful  to  the  profes- 
sion ;  while  the  method  of  dttng  the  very  words  of  the  court 
in  doubtful  and  conflicting  cases,  n^-ill  save  much  annoyance 
and  waste  of  time  in  consulting  the  reports.  Q. 


Mr.  John'  A.  Glbkx,  of  Philadelphia,  has  prepared  an  edition 
of  the  United  States  Incomb  Tax  Law  or  1894,  para- 
graphed, explained  and  digested,  giving  the  complete  text 
of  the  act  paragraphed  for  ready  reference,  with  an  index- 
di*;e*t,  arranged  alphabetically  according  to  subject,  which 
will  be  found  \'ery  useful  for  reference.  It  is  published  by 
T.  and  J.  W.  Johnson  &  G>.,  S3S  Chestnut  Street,  Philadel- 
phia. 


I.\»*rMANCB  Digest,  1894.  By  Johx  A.  Finch,  Indianapolis; 
The  Rough  Notcji  Co.     1894. 

TiiK  Insurance  AnE.NT;  His  Rights,  Duties  and  L4abil- 
ities.  By  John  A.  Finch,  Indianapolis.  The  Bowen* 
.Merrill  Co.     1894. 

The  first  of  these  two  works  is  a  continuation  of  Mr. 
FiNCii*!>  now  iamiliar  digest,  former  volumes  of  which  have 
been  rc%'icwcd  in  the  pages  of  this  magazine.  This  (Vol.  VII) 
brin(;s  the  ca.Hcs  down  to  October  31,  1894.  That  the  annual 
cnip  of  insurance  cases  is  con.stantly  growing  is  shown  by  the 
circum»tance  mentioned  in  the  preface,  that,  while  Volume  I 
contained  two  hundred  and  .se\'ent>'>nine  cases,  there  has  been 
a  constant  increase  in  the  number  of  annual  decisions  until 
the  number  as  shown  by  the  present  volume  reaches  four 
hundred  and  forty-nine.  The  necessity  for  some  .such  digest 
as  that  with  which  Mr.  Finch  supplies  the  professk>n  is,  there- 
fore, becoming  more  pressing  every  year.  His  work  is  care- 
ful and  complete.  The  arrangement  is  good,  and  the  index 
is  all  that  could  be  desired. 
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The  second  of  the  two  works  is  a  little  monograph  of  s 
thirty.six  pages,  reprinted  from  the  pages  of  '*  Rough  Notes.** 
\ii  Vt  the  leading  cases  which  deal  with  the  rights  and  liabilities 
di  the  insurance  agent  are  set  forth  with  comments  and  criti- 
dsms,  and  a  successful  effort  seems  to  have  been  made  to  col- 
lect and  arrange  the  statutor>-  enactmenu  of  the  se\'eral 
states,  which  bear  upon  the  subject  in  hand.  The  author  dis- 
cusses the  following  questions :  (i)  Who  is  an  agent  of  the 
company  ?  (2)  Classes  of  agents  and  their  powers :  (5)  The 
broker  as  agent ;  (4)  Of  the  adjuster ;  (5)  Personal  liability 
of  the  agent  to  the  company :  (6)  Personal  liability  of  the 
agent  to  the  insured ;  (7)  Unlawful  discharge  of  the  agent ; 
(8)  Ownership  of  agency,  and  (9)  Statutory  penalties.  The 
fittle  book  is  written  in  a  simple  and  intelligible  st>*le,  and  will 
doubtless  be  found  useAil,  not  only  to  the  professkN),  but  to 
the  insurance  companies  and  the  agents  themselves. 

G.  W.P. 


Half  a  Ceictvrv  with  Judges  and  Lawyers.  By  Joseph  A. 
WiLLARD,  Clerk  of  the  Superior  Court  of  Massachusetts. 
Boston  &  New  York  :  Houghton.  Mifflin  &  Co.     1895. 

Mr.  WiLLARD  has  undertaken  to  give  to  the  public  a  more 
or  less  connected  account  of  the  striking  incidents  of  which  he 
has  been  a  witness  during  his  long  term  of  ser\ice  in  the 
Massachusetts  Courts.  He  begins  his  book  with  a  short 
account  of  himself  and  his  &mily.  He  writes  in  a  pleasant 
vein,  with  now  and  then  a  touch  of  acerbity.  His  own  expe- 
rience as  a  sailor  when  a  young  man  leads  him  to  speak  thus 
of  Richard  H.  Dana  :  **  Dana  went  *  Two  Years  before  the 
Mast.*  which  was  sufiicient  for  htm.  From  my  experience 
I  think  his  work  somewhat  exaggerated ;  and  from  my 
acquaintance  with  htm  and  his  surroundings  in  bo>'hood,  I 
am  not  surprised,  for  there  could  not  have  been  any  greater 
contrast  than  existed  between  hu  life,  up  to  the  time  he 
shipped,  and  the  two  years  he  had  spent  in  the  forecastle. 
I  admit  his  great  ability  as  an  orator,  but  I  think  that  his 
\  were  rather  frigkl,  and  he  could  not  let  himself  down 
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to  the  l€\'cl  c\*cn  of  liome  of  those  of  his  ou*n  rank  of  life." 
Perhaps  this  i*  the  baUnctng  of  an  account  opened  on  some 
occasion  in  the  past  when  Mr.  Dana  so  iar  forgot  himself  as 
to  treat  the  Clerk  m-ith  less  ckrference  than  that  which  he 
showed  to  the  court. 

As  to  the  rest  of  the  book,  suffice  it  to  say  that  there  is  in 
it  (an  is  usually  the  case  in  colkctiofis  of  anecdotes)  a  mixture 
of  the  ifood  and  the  bad.  the  new  and  the  trite.  Of  course 
the  author  has  scx'eral  times  (alien  into  the  error— from  which 
no  wHter  of  such  a  b«M>k  can  be  secure— of  crediting  to  a 
particular  judjje  or  lav^yer  of  his  acquaintance  a  witticism 
which  in  fact  was  the  repetition  of  a  witticism  of  the  more 
distant  past.  But  what  he  tells  he  tells  well,  and  his  pages 
w\\  doubtlcs.4  afford  entertainment  to  those  who  have  them- 
selves  seen  and  known  the  men  of  whom  he  writes  and  who 
hai-e,  perhaps,  themselves  been  actors  in  some  of  the  scenes 
which  he  describes.  G.  W.  P. 


AMERidAN  Electrical  Cases.    Edited  by  Wiluam  W.  Mor- 
rill.   Vol.  II.    Albany,  N.  Y. :  Matthew  Bender.     1895. 

The  second  volume  of  American  Electrical  Cases  contains 
over  one  hundred  and  fifty  complete  reports  of  cases  decided 
between  the  years  1886-1889.  '>>  ^  "general  note'*  there 
are  memoranda  of- about  tn^'enty-five  additional  cases,  which, 
for  various  reasons,  were  not  selected  for  reprinting  in  full. 

Several  very  excellent  changes  have  been  made  in  the 
'arrangement  of  this  i-olumc.  The  cases  are  grouped  together, 
as  far  as  possible,  with  reference  to  their  subject-matter,  and 
are  not  arranged  in  chronological  order  as  in  volume  one;  and 
at  the  end  of  each  syllabus  is  a  list  of  the  cases  dted  in  the 
following  opinion,  which  are  reported  in  this  series,  with  a  re- 
ference to  the  volume  and  page  where  each  may  be  found. 

The  very  excellent  form  of  index  of  volume  one,  which  was 
in  the  nature  of  a  short  collection  of  annotatkNis  under  appro- 
priate headings,  has  been  retamed. 

Edward  Brooks,  Jr. 
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As  Makkeo    by   Declhions  selected  prom  the  AnVASCM. 
Repcirts  por  Mav. 

Edited  by  ARDSsiCi  Stswart. 

A  hotet-keq)er,  in  wboM  safe  a  regular  boarder  dq>osiits 
money  tor  safe  kcqwij;.  is  no  more  than  a  bailee  for  him,  and 
m*hen  the  numcy  is  stolen  from  the  safe  by  his 
night  clerk,  is  not  liable  therefor,  in  the  ab-tcnce 
of  any  proof  of  want  of  ordinary  care  in  emplopng  him : 
Taritr  v.  Doutuy^  (Supreme  G>urt  of  Michigan,)  63  N.  W. 
Rep.  716. 

When  the  proprietor  of  a  hotel  emplo>'s  a  servant  to 
reoet\'e  and  keep  the  propeft>-  of  guests  while  at  meals,  his 
liability  for  the  default  of  this  servant  in  the  custcNiy  of  prop- 
erty 10  received  is  not  affected  by  the  (act  that  he  has  also 
provided  a  check-room  for  the  safe-keeping  of  such  property' : 
LmbMs.  S0tHk€m  HMet  C0,,  54  Mo.  App.  567. 

As  the  Australian  Ballot  Law  only  provides  for  the  form  of 

balkits  used  at  elections  of  ufficers,  the  form  of  ballot  pre- 

scribed  by  another  statute  for  use  at  a  special 

f  II  III!       election  to  determine  the  amount  of  a  liquor  license 

"""^'^     is  not  affected  by  the  former  act :  Staie  v.  City  tf 

JmmaviU,  (Supreme  Court  of  Wisconsin.)  63  N.  \V.  Rep.  93  j. 

The  Australian  Balfot  Law  of  Pennsyhrania,  (June  la  i893, 
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P.  L.  419, 1  14,)  does  not  repeal  the  acts  providing  a  method 
and  a  ballot  for  an  election  on  the  question  of  increasing  the 
debt  of  a  township ;  the  former  section  applies  only  to  state 
questions:  Evmu  v.  Mlliisiotcm  T&wnskip,  3  D.  R.  395.  But 
the  Ballot  I^w  of  Illinois,  (June  22.  1891,  f  16,)  which  pre- 
scribes the  form  of  ballot  fbr  an  election  on  the  adoption  of 
*' a  constitutional  amendment  or  &tluT  fmbik  measure**  has 
been  lield  to  repeal  all  other  laws  prescribing  ballots  and 
modes  of  voting  in  questions  relating  to  munidpa]  aflairs: 
Cotimty  ef  Uuiom  v.  Uuery,  147  111.  204;  S.  C.  3$  N.  E.  Rep. 
618. 

According  to  a  recent  decision  of  the  Supreme  Court  of 
Nebraska,  in  Woods  s.  MeXemcy,  63  N.  W.  Rep.  23,  (i)  The 
AffMiflMMNi  officer  charged  with  the  preparation  of  the  official 

•f  Naaw  ballot  is  given  discretion  in  regard  to  the  arrange- 
ment of  the  names,  &c,  so  far  as  is  not  inconsistent  with  the 
spirit  and  purpose  of  the  law,  which  discretion  will  not  be 
interiercd  with  b>'  the  court;  and  therefore  (2)  When  the 
officer,  in  preparing  tlie  ballot,  arranged  the  names  of  certain 
candidates,  nominated  by  two  parties,  on  single  lines,  thus : 

FOR  LIBUTBNAXT-GOVBRXOR. 
jAMKt  N.  GArrix.  of  Colon.    Dcoiocnt  snd  topic's  Indepoadcnt. 

lie  could  not  be  mandamuscd  to  arrange  them  thus: 
FOR  UKUTBXANT-OOVERNOR. 
Jambs  N.  Gappix.  {  S^SSSlt.***^**'*"^ 
The  Supreme  Court  of  Illinois  has  lately  ruled,  that  under 
the  Australian  B.illat  Law  of  that  sute,  (June  22.  1891,  P.  L. 
108.)  which  provides  that  voting  shall  be  by  ballots 
printed  and  distributed  at  public  expense,  that  no 
other  ballots  shall  be  used,  and  that  the  voter  shall  prepare  his 
baliot  by  making  a  cross  opposite  the  name  of  the  candidate 
of  his  choice,  or  by  writing  in  the  name  of  the  candidate  of  his 
choice  in  a  blank  space  on  said  ticket,  and  making  a  cross 
opposite  tliereto,  voters  are  not  confined .  to  the  names  printed 
on  the  official  ballot,  but  may  write  thereon  the  name  of  any 
person  for  whom  they  wish  to  vote,  and  vote  for  that  person : 
Smnner  v.  PeOion,  40  N.  £.  Rep.  290. 
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The  same  court  has  also  hekl,  that  when  several 
indejieiMlcnt  caniiadates,  nominated  by  petition,  were  placed 
in  one  column  on  the'oAictal  ballot,  headed 
"  Gtiien's  Ticket,**  a  voter,  who  marked  the  circle 
opposite  that  heading,  voted  for  all  the  candidates  in  that 
column :  Murphy  v.  BmtlU^  40  N.  E.  Rep.  47a 

In  a  recent  case  in  the  Supreme  Conit  of  Montana,  SAkvK 
p^U  V.  Hmttmkan,  40  Pte.  Rep.  80,  the  perMn  nominated  by 
^^^^  a  political  convention  as  m  candidate  for  the  office 
wiMiaina.  of  county  treasurer  sent  hb  declination  to  the 
central  committee,  and  no  oertincate  of  his  nomi- 
nation was  ever  filed  with  the  county  derlc  The  committee, 
being  empowered  to  fill  vacancies  on  the  ticket,  nominated 
another  candidate.  The  certificate  of  this  second  nomination 
fiuled  to  show  the  name  of  the  person  for  whom  such  candi- 
date was  substituted,  the  cause  of  the  vacancy,  that  he  was 
nominated  to  fill  a  vacancy,  or  that  the  central  committee  had 
power  to  fill  such  vacanc>*.  But  as  no  objection  on  these 
grounds  was  made  until  after  the  election,  the  fiumess  of  which 
was  not  questioned,  the  court  held:  (1)  That  the  provis- 
ions of  the  Australian  Ballot  Law  of  that  state,  prescribing  the 
fiKts  to  be  suted  in  the  certificate  of  nomination,  and  the 
manner  in  which  a  nomination  may  be  declined,  and  the 
resulting  vacancy  filled,  should  not,  un€lersuch  drcumstanoes, 
be  held  mandatory ;  and  therefore,  (2)  The  election  was  not 
im-ahd,  though  the  statute  requires  that  a  candidate  declining 
a  nomination  shall  so  notify  the  oflicer  with  whoai  his  certifi- 
cate of  nomination  is  filed,  in  writing,  and  that  the  certificate 
of  the  nomination  made  to  fill  the  vacancy  shall  state  the 

cause  of  the  vacancy the  name  of  the  person  for 

whom  the  new  nominee  is  to  be  substituted,  and  the  (act  that 
the  committee  was  authorised  to  fill  vacancies. 

The  Supreme  Court  of  -Appeals  of  Virginia   has  just 

decided,  that  the  statute  of  that  state  adopting  the  Australian 

^^  Ballot  System,  (Act  of  March  6,  1894,)  is  consti- 

ii»niniii<i   tutional,  though  it  contains  a  provision  that  the 

^"^       time  within  which  the  elector  must  prepare  &is 

ballot  shall  be  limited  to  two  minutes  and  a  half:  Ftmn$m  v. 
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Bmird  tf  Smpifvban  0f  Brmmwick  C^..  21  S.  E.  Rep.  483. 

In  the  nme  case  it  was  also  held  that  in  a  provision  that  a 

sworn  special  constable*  therein  provided  lor  **  may*'  render 

Afiiriirn    a^^^^^ance  in  preparing  the  ballot  to  an  elector 

MVflttr     physically  or  educationally  unable  to  vole,  the 

word  "  may  '*  is  mandator)*. 


The  Supreme  Court  of  the  United  Sutes,  in  Ltm  Mom 
Smg  v.  UmUed  SUUes,  not  yet  reported,  has 
decided,  that  the  decision  of  the  immigratioa 
officers  in  regard  to  the  exclusion  of  an  alien  is 
conclusive,  unless  appealed  from  to  the  SecreUry 
of  the  Treasury,  as  provided  by  bw,  and  cannot 
be  reviewed  by  the  courts  on  JMnu  imfm. 


The   Supreme   Court  of   Illinob   has   recently  held,  in 
accord  with  the  weight  of  authority,  (1)  That  the  courts 
have  jurisdiction  to  decide  as  to  the  constitution- 
itinrt  jjiTr.    <^<y  of  ^  legislati\'e  apportionment,  though  the 
^'^liy*    question  involves  only  political  rights;  and  (2) 
That  under  a  constitutional  provision  (Const.  111. 
Art.  4, 1  6.)  which  provides  that  **  senatorial  districts  shall  be 
formed  of  contiguous  and  compact  territory,  bounded  by 
county  lines,  and  containing,  as  nearly  as  practicable,  an  equal 
number  of  inhabitants,  but  no  district  shall  contain  less  than 
four-fifths  of  a  wnatorial  ratio,'*  an  apportionment  ad  is  valid, 
which  bounds  the  districts  by  county  lines,  and  creates  no  dis- 
trict containing  less  than  four-fifths  of  the  ratio,  though  it 
applies  the  rule  of  compactness  to  only  a  limited  extent :  /Vv. 
V.  Thorn f^som^  40  N.  E.  Rep.  507. 

In  general,  any  gross  violation  of  the  constitutional  rcquire- 
menu  will  render  an  apportionment  act  invalid :  €,  /.,  a  greater 
number  of  representatives  than  allowed  by  the  constitution 
cannot  be  allotted :  SitUt  v.  Framds,  26  Kans.  734 ;  if  the 
constitution  ibrbids  the  division  of  a  county  or  district,  an 
apportiorunent  act  which  violates  that  prohibition  is  void :  SSttt 
v.  Ctimmi^kam,  8 1  Wis.  440 ;  S.  C,  5 1  N.  W.  Rep.  734 ;  jand 
if  there  are  any  glaring  inequalities  of  population  or  rcpre-^ 
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tcnuition.  these  will  be  ukcn  aui  a  sure  Indication  that  the 

lepulalure  has  transi;rct«cd  the  bounds  of  its  discretion:  Ptp. 

V.  Cmmmdaj,  73  X.  C  19S  :  Baar^  if  Sufenwn  ^f  d^ttntr  tf 

Hmi^Uam  v.  Biaekar,  92  Mich.  658 ;  S.  C.  52  N.  W.  Rep. 

951 :  CitMimgi  v.  Bhfker,  93  Mich.  I ;  S.  C.  53  N.W.  Rep. 

944;  Suae  V.  Ctiiuui^am,  83  Wis.  90;  S.  C.»  53  N.W.  Rep. 

35 :  Bunker  V.  SeaU.  133  Ind.  178 :  S.  C.  32  N.  E.  Rep.  836; 

33  K.  £.  Rep.  1 19;  B^UfHiitn-  v.  Wtfftjt,  2  Idaho.  isoS;  S.  C^ 

31  Pac.  Rep.  994.    See  State  v.  Wrigkisom.  56  N.  J.  L.  136. 

The  only  case  to  the  contrary  is  /Vv.  v.  Rke,  135  N.  Y. 

473  ;  S.  C.  31  N.  R.  Rep.  931.  which  \m  discussed  in  31  Ax. 

I^  Rbg.  851  ettof.    When,  however,  the  discretion  of  the 

apportioning  power  b  properly  exercised,  as  in  the  Illinois  case, 

the  apportionnient  is  valid,  though  not  mathematically  exact: 

ShtU  V.  Cmmfhett,  48  Ohio  St  435 :  S.  C.  37  N.  K.  Rep.  884. 

The  same  rules  apply  to  an  apportionment  made  by  a 

subordinate  bod>'  in  which  that  power  is  vested :  /^v.  v.  Board 

^  Sapenmn  §f  Kings  Coanty,  138  N.  Y.  95 ;  S.  C.  33  N. 

£.  Rep.  837 ;  rc%'ersing  30  N.  Y.  Suppl.  470 ;  In  re  Baurd^ 

143  N.  Y.  533 ;  S.  C.  n  N.  K.  Rep.  619;  affirming  75  Hun, 

S4S  ;  S-  C.  37  N,  Y.  Suppl.  535  :  In  ft  H^Utney,  143  N.  V. 

531 ;  S.  C,  37  N.  K.  Rep.  631;    affirming  75  Hun.  581; 

S.  C,  37  N.  Y.  Suppl.  657. 

According  to  a  recent  decwion  of  the  Supreme  Court  of 
Illinois,  an  Act  which  declares  that  *'no  female  shall  be 
emplo}xd  in  an>'  fiictory  or  workshop  more  than 
eight  hours  in  any  one  day,  or  forty-eight  hours  in 
any  one  wedc,  b  unconstitutional,  on  the  ground  that  it 
deprives  perKms  of  property  and  liberty  without  due  prooesa 
of  bw:  Bitckie  v.  /V».,  40  N.  E.  Rep.  454. 

A  statute  authorizing  grauid  jurors,  when  assembled  to 
investigate  oflences,  to  require  a  justice  to  commit  to  jail  wit- 
nesses who  refuse  to  answer  proper  questions,  b 
not  unconstitutional,  on  the  ground  that  it  author- 
bes  the  cxerdse  of  a  judicial  power  by  the  executive  depart- 
ment; nor  on  the  ground  that  the  recalcitrant  witness  b 
deprived  of  hb  Uberty  without  due  process  of  bw ;  and  the 
Jnstioe  may  commit  such  a  witness,  when  required,  witbovt  a 


5^3  raoGRin  OP  the  law. 

regular  trial  and  judgment :  in  rt  C7«r^,  (Supreme  Court  of 
ErroTB  of  Connecticut.)  31  AtJ.  Rep.  523. 

The  Supieme  Judicial  CcNirt  of  MaJiMcliusefts  has  lately 

ruled,  that  when  an  aooomodation  note,  given  by  the  plainttfT 

to  a  cofporation.  H-as  discounted,  and  not  paid  at 

maturity ;  and  the  dclendant,  who  was  a  itock* 

holder^  diiecfeof  and  creditor  of  the  cofporation^ 

in  consideration  of  the  plaintiflT's  advancing  htm 

money  to  pay  the  note,  gave  the  plaintiflf  his  note  for  the 

amount  advanced ;  that  the  defendant's  note  was  supported 

by  a  \-alid  consideration :  Akbcii  v.  /^«r,  40  N.  E.  Rep.  197. 

According  to  the  Supreme  Court  of  Texas,  a  combinatioo 

of  dealers  in  beer,  which  secured  control,  by  lease,  of  **all  the 

ittiraiin     cooling*rcxmi  capacity  for  cooling  beer"  in  a  town, 

«f  Tff««i     ^  1I121  competition  in  the  sale  of  beer  would  be 

kept  out.  is  a  combination  in  restraint  of  trade,  and  unlawful, 

under  the  statutes  of  that  sUte.  and  the  parties  to  it  cannot 

recover  for  a  breach  of  a  contract,  the  performance  of  which 

m-ould  have  enabled  them  to  carry  out  theh'  unlawful  enter* 

prijie :  Arnhftutr^Bmack  BrttmHg  Anm.  v.  /tori,  50  S.  W.  Rep. 

869,  afKrming  37  S.  W.  Rep.  693. 

The  Supreme  Court  of  Montana  has  recently  held,  that  when 
the  by -bws  of  a  corporation  authorise  the  trustees  or  directors 
fifiifiUM.  ^^'^  to  employ  a  superintendent,  and  fix  his 
Diwctewt.  salary,  a  trustee,  who  is  also  secretary  of  the  cor- 
"'"'""'"  poration,  may  recover  on  an  implied  contract  for 
services  rendered  as  superintendent,  if  such  services  are  clearly 
outside  his  ordinary  duties  as  secretary  or  trustee,  and  are 
performed  under  drcumstances  showing  tiiat  it  was  weQ 
understood  b>'  the  officers  of  the  corporatioo,  as  well  as  \iff 
himself,  that  they  were  to  be  paid  for :  FeUmi  v.  WtU  Btm 
MmmtMH  iiRmng  C9,,  40  Pac.  RJep.  70. 

According  to  a  late  opim'on  of  the  Supreme  Court  of  Dela- 
ware,a  corporation  is  not  a  dtisen,  within  the  provisions  of  the 
Constitution  of  the  United  States,  securing  to  a  dti* 
sen  of  any  state  the  rights,  privileges  and  immuni- 
ties guaranteed  to  the  dtisens  of  the  several  slates; 
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and  that  therefore  the  usage  of  interstate  comity  does  not 
warrant  the  issuance  of  a  writ  of  mandamus  to  compel  a 
domestic  oorporation  to  aid  a  foreign  corporation,  whose 
operations  are  expressly  limited  b>'  its  charter  to  tiie  state 
where  it  was  hicorporated.  to  conduct  its  busfaiess  in  another 
state:  SuOe  v.  Dei.  &  AH.  Tdegtmpk  &  Tdepkwu  Cp^  31  Atl. 
Rep.  714. 

In  a  case  recently  decided  b>*  the  Circuit  Court  of  Appeab 
lor  the  Fifth  Circuit.  Zackry  v.  Xolan.  66  Fed.  Rep.  467,  the 
plaintiff  gave  to  the  defendants  an  option  for  thirty 
days,  in  writing,  to  lease  certain  stock  in  a  coqx>- 
pp^y^n^  ration  owned  by  her,  and  at  the  same  time  gave 
them  a  proxy  to  vote  on  the  stock.  At  a  stock- 
holders' meeting,  held  li-ithin  the  thirty  da>'s,  the  defendants 
oflered  to  vote  on  the  stock,  and  their  right  to  do  so  being 
challenged,  exhibited  the  prox>'  and  the  option  as  proof  of 
their  r^ht,  which  proof  was  accepted,  and  their  votes  recei^xd. 
The  plaintiir  afterwards  sued  the  defendants  for  the  rent  of  the 
stock,  specified  in  the  option.,  as  upon  accounts  stated,  claim- 
ing that  their  acts  in  voting  on  the  stock  constituted  an  accept- 
ance of  the  option.  The  trial  court  charged  that  these  acts 
were  an  acceptance  of  the  option  :  but  the  Court  of  Appeals 
held  that  this  was  error,  and  that  the  question  was  one  for  the 
jury  to  decide.  

A  verdict  of  guilt>'  in  a  criminal  case,  set  aside  on  the  ground 

that  it  was  contrary  to  the  evidence,  does  not 
'  ^^^^  .  .  ... 

constitute  a  bar  to  a  subsequent  trial  under 

"  the    same   indktment:    SMt   v.   Bmemtm^ 

(Supicme  Court  of  Iowa.)  63  N.  \V.  Rep.  759. 

When  a  judgment,  entered  upon  a  verdict  of  guilty  as 
charged  in  the  indictment,  on  a  trial  of  an  indicttncnt  for 
nnrder,  has  been  reversed  on  writ  of  error,  because  the 
verdict  did  not  ascertain  the  degree  of  the  crime,  and  a  new 
trial  has  been  awarded,  the  accused  can  be  tried  again  upon 
the  same  indictment,  and  the  second  trial  will  not  put  htm  ia 
jeopardy  a  second  time  for  the  same  offence,  within  the  mean- 
ing of  the  constitutMMi:  Ltvett  v.  Strnk,  33  Fb.  389;  S.  C,  14 
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So.  Rqi.  S37.  So,  when,  on  ^ipeal,  a  new  trial  m  frmnted  in 
m  criminal  cue.  on  the  ground  that  the  jud;;e  below  erred  in 
•ubmjttins  the  case  to  the  jury  when  there  was  not  sufficient 
e\'i(lcncc  to  warrant  it.  the  defendant  cannot,  on  the  new  trial, 
plead  former  acquittal,  for  he  waM  convicted  in  the  court 
bdow,  and  the  granting  of  a  new  trial  is  not  an  acquittal,  nor 
can  he  plead  former  conviction,  for  it  was  set  a^ide,  and  a  new 
trial  granted:  SMi  v.  Rkodft,  113  N.  C.  857;  S.  C, 
17  S.  E.  Rep.  164.  But  the  iact  that  an  appeal  is  pending 
will  not  deprive  the  defendant  of  the  bar,  when  the  judgment 
is  otherm-iae  sufficient:  Umied Slates  v.  OUen^  57  Fed.  Rep. 

579- 

The  same  rules  apply  when  a  verdict  <jf  guilty  is  set  aside 
by  the  trial  court,  in  its  discretion,  and  a  ne«'  trial  granted;  in 
such  a  ca^  the  plea  of  former  jeopardy  cannot  be  susulned: 
SleU  v.  Lte^  (N.  C)  19  S.  £.  Rep.  375 ;  SimU  v.  Bttgmmm, 
<La.)  14  Sa  Rep.  71. 

Again,  a  com-iction  of  murder,  set  a^ide  at  the  instance  of 
the  defendant  because  of  a  defect  in  the  information,  is  no 
bar  to  a  subsequent  trial  and  conviction  for  the  same  offence, 
tn  a  new  and  valid  information :  /V#.  v.  SekmUi^  64  Cal.  360; 
S.  C,  JO  Pac.  Rep.  814.  A  plea  of  former  jeopardy  to  a 
persecution  for  arson,  b  not  sustained  by  proof  that  there  had 
been  a  mistrial,  and  that  afterwards  a  new  indictment  u-as 
returned,  dtbcr  because  the  former  indictment  had  been  lost, 
or  because  the  name  of  the  owner  of  the  property  destroyed 
had  been  erroneously  rtatcd:  Thmnfi^m  v.  CmtmmnoenUk^ 
(Ky.)  35  S.  W.  Rep.  1059. 

Similarly  if,  for  any  reason,  the  verdict  is  void,  it  cannot  be 
act  up  as  a  bar  to  a  subsequent  prosecution  for  the  same 
offence.  Thus,  the  trial  and  conviction  of  a  defendant  in  a 
fcdend  court,  which  had  no  jurisdictloa  of  the  offence,  will  not 
bar  a  prosecution  in  the  state  court  for  the  same  offence: 
Biytw^.  C§mmmn»e^tk^  91  Ky.  300.  And  when  one  of  the 
trial  justices  is  related  to  the  defiendant  within  the  prohfoited 
degrees,  and  the  conviction  is  set  aside  on  that  ground,  and  a 
new  trial  ordered,  the  former  conviction  is  no  bar  to  the  second 
trial :  7W.  v.  Cmumr.  143  N.  Y.  130;  S.  C,  36  N.  E.  Rep. 
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S07 ;  affirming  20  N.  Y.  Suppl.  209 ;  S.  C,  6$  Hun.  393 ; 
8  N.  Y.  Crim.  Rep.  459. 

But  when  the  jury  separates,  after  rendering  a  void  verdict, 
the  defendant,  ha\-in{;  been  once  in  jeopardy,  is  entitled  to  he 
discharged,  ami  cannot  be  tried  again:  Jtuksam  v.  SlMIr, 
(Ala.)  IS  So.  Rep.  351 ;  and  when  the  defendant  is  convicted 
of  a  lower  oflence  than  that  charged  in  the  indictment,  which 
involves  an  acquittal  of  the  higher  oflcnoe,  the  foct  that  the 
conviction  of  the  lower  oflence  was  set  aside,  and  a  new  trial 
granted,  at  the  insUnce  of  the  defendant,  will  not  entitle  the 
state  to  place  him  on  trial  again  for  the  higher  offence:  /V».  v. 
Gifrd0H^  99  Cal.  ZZJ :  S.  C,  33  Pte.  Rep.  901. 

One  who,  hy  fklw  pretences,  obtains  goods  ordereil  from  a 
ruiiii  iL_  ,.  salesman,  may  be  tried  in  the  county  from  which 

^•Mt  the  principal  shipped  them:  C&mmemveaitk  v. 
KmtptwM^  (Supreme  Court  of  Pennsyh'ania,)  3 1  Atl.  Rep.  573. 


The  Supreme  Court  of  New  Hampshire,  in  a  very  able  and 
learned  opinion,  has  recently  decided,  that  when  a  testator,  in 
devising  his  estate  in  trust,  provided  that  when 
the  youngest  of  hb  grandchildren,  btirn  and 
unborn,  should  arrive  at  the  age  of  fort)*  >'cars, 
^^^  the  residue  of  the  estate  should  be  their4,— that 
the  invaUdfty  of  the  devise  to  the  grandchildren,  as  in  violation 
of  the  rule  against  perpetuities,  would  not  defeat  it,  but,  under 
the  doctrine  of  cy  pres,  the  state  would  be  allowed  to  vest  m 
them,  when  the  youngest  reached  the  age  of  twenty-one : 
Eigirly  v.  Bmrkir,  31  Atl.  Rep.  900. 


In  the  opinion  of  the  Supreme  Court  of  Nebraska,  threats 

•of  prosecution  and  immediate  imprisonment  of  the  husband 

^  are  sufficient  to  constitute  duress,  when  used  to 

TkMrt  ••     induce  a  man  and  his  wife  to  extecute  and  deliver 

■"^  ^^^  ^'     a  mortgage  upon  their  homestead,  to  secure  the 

pa>'ment  of  a  judgment  against  him,  if  they  so  overcome  the 

wills  of  the  mortgagors  as  to  induce  them  to  sign  the  mort- 

gqpe,  and  thus  execute  a  security  which  they  would  not  \tm 

I  voluntarily;  and  the  instrument  aoobtifaiedb  void: 
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Hmrgnmva  v.  Kwtek,  62  N.  W.  Rep.  10S6.  See  t  Am.  L. 
Rec  &  Rsv.  (N.  S.)  8S5. 

A  pcnoQ  who  noes  on  the  foolbomi  01  an  electnc  street 

car  is  not  raquircd  to  anticipate  danger  from  the  dose  prox« 
ioii^ortrolley  poles  to  the  track;  andtfaerefbre 
his  fiuture  to  listen  for  warnings,  to  watch  out 
for  such  poles,  given  hy  the  conductor,  does. 

not  render  him  guilty  of  eontributofy  negligence :  B^Ht  v. 

Newport  Si,  Ify.  €0^  (Supreme  Court  of  Rhode  Island,)  51 

Atl.  Rep.  694.  

According  to  a  recent  decision  of  the  Supreme  Court  of 
Oregon,  equtt>-  has  no  jurisdiction,  on  the  ground  of  avoidmg 

B^aUy.  A  multiplidcy  of  suits,  of  a  suit  to  recover  the 
jjjjjjjjjjjj^  several  amounts  due  on  a  oontrsct  whereby  the 
s«Mi  defendants,  in  consideration  of  the  assignment  of 
the  several  interests  of  the  plaintiffii  ni  an  option  on  a  mine, 
were  to  refund  to  each  plaintiflT  the  amount  already  advanced 
by  him  to  develop  the  mine:  VrnmAmkem  v.  Dmmmekr^  40  Pk. 
Rep.  89. 

The  Grcuit  Court  for  the  Western  District  of  Pennsylvania. 

has  lately  held,  in  Hdirn  v.  IVmlhce,  66  Fed.  Rep.  409.  that 

nming        A  bill  in  equity,  which  sets  up ;  (l)  An  alleged 

"■"" liability  to  a  corporation  of  one  person  as  an 

assignee  of  unpaid  stock,  and  an  alleged  joint  liabilit)'  with 
him  of  five  others,  by  reason  of  collusion  with  him  to  defraud 
creditors  of  the  corporation ;  and  (2)  An  alleged  liability  of 
five  of  the  same  defendants  for  fraudulent  conduct  in  connec* 
tion  with  a  sale  of  the  railroad  belonging  to  the  coq>oration  ^— 
is  muhifiuious,  as  the  two  causes  of  action  are  distinct,  pre- 
senting independent  cases  for  relief,  and  require  diflerem  proo6 
and  diiwrent  decrees. 

According  to  the  Supreme  Court  of  Michigan,  when  the 

plaintiff  in  an  action  for  faijuries  resulting  in  dttth  has  intro- 

BvMtMt.     duoed  the  morulity  tables  in  eOideoce,  and  oAcrs- 

uitTMH,    no  other  evidence  to  show  that  the  probability  of 

""^       life  of  his  decedent  was  greater  or  less  than  that 
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shown  by  the  tables,  it  is  error  to  charge  that  the  tables  were 
not  cnatrolling,  but  should  be  gii'en  just  such  weight  as  the 
jury  think  proper:  Neiatm  v.  Lake  Skmr  &  J/1  5.  Ry,  Cp^ 
62N.W.  Rep.993. 

This,  however,  can  only  be  true,  if  even  when  the  verdict, 

as  in  this  case,  is  so  large  as  to  show  conclusively  that  the 

tables  were  disregarded  altoj^ether.    When  there  is  any  other 

evidence  in  the  case,  bearing  on  the  question,  the  tables  are  to 

be  taken  in  connection  with  that:  Cltfr  €f  Jolkt  v.  Brewer, 

(Supreme  Court  of  Illinois.)  40  N.  E.  Rep.  619.    See  2  Am. 

L  REa  &  Rbv.  (N.  S.)  217 :  36  Cent.  L.  J.  75. 

A  dentist  is  not  a  surgeon,  within  the  meaning  of  the 

^^^^^^  Michigan  statute, (How.  St.  I  75 16.)  and  there- 

fiwBicniiM.  fore  communications  made  to  him  by  a  patient 

*"■***         are  not  privileged :  Pt0,  v.  De  Fnuue,  (Supreme 

Court  of  Michigan.)  63  N.  W.  Rep.  709. 

The  Supreme  Court  of  Washington  has  lately  ruled,  in 
IVaodimg  v.  J^et  Somud  Nad.  Bank,  40  Pac.  Rep.  333, 
(1)  That  when  a  sheriff  fincb  on  the  person  of  a 
prisoner  a  package  of  money,  obtained  by  firaud 
from  a  bank,  and  the  prisoner's  mother  volunurily 
surrenders  other  packages  similarly  obtained,  and  each  package 
is  stamped  with  the  name  of  the  bank  from  which  it  was 
received,  the  sheriff*  ma}*,  with  the  consent  of  the  parties  from 
whom  he  took  it,  take  possession  of  the  money,  and  restore 
the  !«ame  to  the  bank  claiming  it ;  and  (2)  That  when  money 
b  taken  from  a  person  without  his  consent,  by  a  person  who 
acts  as  a  trespasser  in  so  doing,  and  is  delivered  by  him  to  a 
third  perKm  who  dasms  title  thereto,  it  is  not  subject  to 
garnishment  in  the  hands  of  the  sheriff*,  or  of  the  parties  to 
whom  he  dcltvcrcdit,as  the  property  of  the  person  from  whom 
it  was  taken.  _   _ 

In  a  recent  case,  Sieweart  v.  Thams^m,  not  >'et  rq>orted,  the 
_  Court.of  Appeak  of  Kentucky  has  reasserted  the 

^nifmj  fiunili^  doctrine  that  a  court  of  equity  will  enjoin 
proceedings  on  tai  attachment,  fraudulendy  levied 
in  another  sute^  on  property  temjporarily  there,  an 
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onler  to  evade  the  cscemptioii  biwi  of  the  ittafee  of  the  ddcnd- 
Mit  s  fwidciloe* 

The  Supreme  Court  of  NcbcMlai  has  recentlx  hehi,  that  in 
order  to  auiCun  the  finding  of  a  jury  that  a  buildiiig  deitroycd 
1^  ^,^,j  by  fire  was  a  *'  total  Iom,"  It  is  not  neoe«ary  that 
t«mum  the  evMenoe  ihoold  ihov  that  the  material  of 
which  the  buiklifis  was  compoaed  was  reduced  b}*  the  fire  to 
smoke,  dnders  ami  ashes.  It  is  suflkient  if  the  building  is 
rendered  |iractically  valueless  as  a  building:  /mt.  O.  tf  NmrA 
Amtficm  v.  Bmeklir.  63  N.  W.  Rep.  91 1. 

A  tcitalksis  dod  mit  mean  an  absolute  destruction ;  and  m 
nKcrvnoe  tA  a  buildfaig,  the  question  b  not  whether  all  the 
parti  and  materials  composing  it  arc  absolutely  destroyed,  but 
whether,  after  the  fire,  the  thing  uisured  csdsts  as  a  buildhig: 
WUnmm  V.  Hmr^mrd  lm».  C0.,  $4  Cal.  443. 

When  all  the  combustible  material  hi  a  buildmg  is  destroyed 
b%-  fire,  ahhough  portions  of  the  brick  walls  are  left  standmg, 
but  so  injured  by  the  fire  that  they  must  be  torn  down,  for  the 
purfMise  of  msuranoc  the  propcity  b  totally  destroyed,  but  if 
the  person  hmired  shoohi  use  the  brick  or  other  material  not 
dc«tr«i}-cd  to  rebuild,  the  company  wouhi  be  entitled  to  the 
value  of  the  brick  or  other  material :  Germmn  ims.  C«.  if 
Frwp0rty.  EMj,  j6  Neb.  461;  S.C..  S4  N.  W.  Rep.  S56. 

In  a  reoem  case  in  the  Supreme  Court  of  Pennsylvania. 
Bradford  v.  Bdty,  167  Pa.  506;  S.  C.  31  Atl.  Rqi.  751. 
se\-eral  interesting  phases  of  the  CKil  Damage  Law 
were  discussed,  and  their  legal  cflect  determined. 
It  was  decided,  (l)  That  the  mtcrest  of  a  urife  in 
her  husband's  earning  power  is  not  "  propert|*," 
within  the  meaning  of  the  Civil  Damage  Act  of  Penn^Hvania, 
(May  8.  1854.  P.  L.  663.  i  3.)  which  dedares  that  one  who 
unlawfully  fttmishes  intoxicating  drinks  to  another  shall  be 
liable  for  injury  to  person  or  property  occasioned  by  the  fiim- 
Uhing ;  and  she  cannot  therdfore  recover  damages  because  of 
the  imprisonment  of  her  huiband  for  an  act  committed  while 
intoxicated : 
(3)  That  the  nnhnrfiil  ncgUgaics  of  a  Uqoor  dealer  in  sell- 
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ing  to  an  intoxicated 'person  is  not  the  proxiniate  cause 
ri„i,,i,    of  the    imprisonment  of  the   latter  for  an  act 
cmm       committed  while  he  was   intoxicated.     The  law 
inten-eiies,  and 'becomes  the  proximate  cause: 

(3)  That  when  a  husband,  on  receiving  his  wages,  was 
accustomed  to  deposit  them  with  his  wife,  for  fimiily  use  and 
for  safe-keeping,  and  then,  when  about  to  go  on  a 
spree,  or  during  one,  would  apply  to  her  for 
money  to  carry  it  on,  she  cannot  be  charged  with  contributory 
n^ligence  in  letting  him  ha\'e  money  from  the  deposit,  so  as 
to  prevent  her  recovering  damages  from  a  liquor  dealer  for 
injuries  caused  by  his  unbiwful  furnishing  of  liquor  to  her 
husband,  e\'en  though  she  knew  his  purpose  when  she  let  him 
ha\-c  the  mone|'. 

The  Supreme  Court  of  New  York,  Firrt  Department,  has 
rtccmly  decided,  that  under  the  statute  of  that  state,  (Laws, 
1892,  c.  602,)  providing  for  the  examination  and 
licensing  of  master  plumbers,  the  decision  of  the 
•examining  board  in  refusing  to  grant  a  license 
cannot  be  sustained,  when  it  does  not  appear  that  rules  of 
examination  had  been  adopted,  prescribing  the  subjects,  and 
stating  the  percentage  of  questions  which  must  be  answered 
correctly  to  entitle  the  applicant  to  a  certificate ;  and  that  a 
return  to  a  certiorari  to  review  the  decision  of  the  board  is 
insttfiicient,  which  simply  sets  forth  the  questions  asked  the 
relator,  and  the  answers  made  by  him,  whhout  alleging  that 
any  of  the  answers  were  incorrect,  and  showing  wherein  they 
were  incorrect:  Pt^.y.  Scott,  33  N.  Y.  SuppL  329. 

In  a  cfissenting  opinion  in  the  case  of  Bhmqmst  v.  Ckkagp^ 
M.  &  St.  P,  Ify.  a^  62  N.  W.  Rep.  818.  Judge  Caxty,  of  the 
^^^  Supreme  Court  of  Minnesota,  has  laid  down, 
according  to  the  syllabus  prepared  by  the  court, 
novel  and  mterestmg  principles  by  which 
to  determine  when  the  avperior  servant  is  a  vice  principal  as 
to  the  mferkir  servant*'  These  principles  are  an  attempt  to  . 
take  a  posrtioo  on  the  vice  pnncipal  question  luleimednte' 
between  the  two  extreme  views  on  that  subject  which  at 
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prc^icnt  prevail ;  and  hiH  probably,  with  some  slight  modifica- 
tions form  the  rule  as  finally  adopted.  Judge  CA2m''s  position, 
suted  in  his  own  words,  b  this:  '*  It  is  held  ^  a  number  of 
courts  that  the  mere  lact  that  the  superior  sen-ant  has  power 
to  hire,  discharge  and  direct  the  mCerior  servant  is  alone 
suflfident  to  constitute  the  superior  servant  a  vice  principal  as 
to  the  inferior  servant;  but  it  seems  to  me  that  it  should 
require  something  more  to  give  the  superior  servant  that 
character.  It  is  often  the  case  that  the  inferior  servant  is 
more  lamiliar  than  such  foreman  with  the  dangers  to  which  he 
is  exposed,  and  is  better  able  to  protect  himself  from  those 
danger^  than  the  foreman  is  to  protect  him;  and  yet  without 
h»  iault,  and  by  reason  of  exposure  to  those  dangers,  he  may 
be  injured  through  the  negligence  of  the  foreman.  When  the' 
inferior  servant  knows  and  appreciates  the  dangers  to  be 
avoided,  and  is  as  well,  or  nearly  as  well,  abfe  to  care  for  him- 
self as  the  foreman  is  to-care  for  him,  he  is  substantially  on  an 
&]ual  footing  with  the  foreman,  and  in  a  better  position  than 
tlie  master  to  look  out  for  his  own  safety.  In  such  a  case  the 
forcnum  is  not  a  vice  principal,  but  he  and  the  inferior  servant 
are  fellow  servants.  Cm  the  other  hand,  when  the  servant 
docA  not  know  or  does  not  appreciate  the  danger  to  be  avokled, 
and  from  his  grade  or  portion  cannot  be  expected  to  know  or 
apfM-cdate  such  danger,  while  a  competent  foreman  should  be 
nxfuircd  so  to  do,  it  is  not  good  public  policy  to  hold  that  the 
nustcr  is  not  liable  for  the  negligence  of  the  foreman,  resulting 
in  injury  to  the  ser\'ant  It  is  very  often  the  case  that  the 
prosecution  of  the  work  requires  a  very  high  degree  of  skill 
and  experience  in  the  foreman,  and  but  little  skill  or  experience 
in  the  inferior  servant,  who  is  neither  hired  nor  paid  to  exercise 
the  skill  necessary  for  his  own  protection.  If  the  position  of 
the  foreman  »  one  which  requires  of  him  superior  knowledge 
or  skill,  which  cannot  be  required  or  expected  of  the  inferior 
servant,  but  which  is  necessary  for  the  protection  of  such 
inferior  servant,  then,  in  regard  to  the  exercise  of  such  superior 
knowledge  or  skill,  the  foreman  is  a  vice  principal.  There 
must  be  something  more  in  the  inequality  of  the  foreman  and 
inferior  servant  than  that  which  reiults  alone  from  the  one 
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hax-ing  the  authorit>-  to  hire,  discharge,  and  ovenec  the  other. 
It  is  the  actua!  disparity  or  inequality  behft-ecn  them  which 
should  control,  and  the  disparity  which  gi\-es  the  fofeman  the 
character  of  vke  principal  must  be  substantial,  net  merely 
slight.  As  far  as  I  am  able  to  discoi-er.  after  much  investiga- 
tion, there  are  but  two  kinds  of  this  disparity:  (l)  Disparity 
of  knowledge;  and  (2)  disparity  of  skill.  Disparity  of  knowl- 
edge is  where  the  foreman  has  or  should  ha\*e  knowledge 
which  the  inferior  servant  neither  has  nor  can  be  expected 
to  have,  the  want  of  which  knowledge  on  the  part  of  such 
servant  causes  or  contributes  to  his  injury.  Disparity  of  skill 
is  where  the  foreman  has  or  should  have  skill  which  the 
inferior  servant  neither  has  nor  can  be  expected  to  have,  the 
want  of  which  skill  on  the  part  of  sw;h  ser\'ant  causes  or  con- 
tributes to  his  injur)'.  The  existence  W-  such  disparity  of 
cither  or  both  kinds  is  a  question  of  feet  for  the  jury,  and  the 
burden  is  on  the  part>-  asserting  such  disparity  to  proi-e  it." 

This  is  true,  if  it  be  modified  by  saying,  that  these  feds, 
disiparity  of  knowledge  and  disparit>-  of  skill.' are  to  be  taken 
in  connection  with  the  feet  of  the  authorit)*  possessed  by  the 
foreman ;  and  not  as  controlling  the  decision  of  the  question, 
independent  of  the  latter.  It  must  also  be  understood  that 
disparity  of  knowledge  refers  not  to  theoretical  knowledge, 
but  to  practical  knowledge  of  the  conditions  under  which  the 
inferior  servant  is  then  working.  With  these  modifications, 
these  rules  are  fer  preieiable  to  any  }*et  hud  dom-n  for  deter* 
mining  this  vexed  question. 


The  Supreme  Court  of  Rhode  Island  has  recently  held, 
that  a  member  of  the  fire  department  is  not  an  employe  of 
the  taxpayer  of  the  municipality  by  which  he  is 
employed,  in  such  a  sense  as  to  create  an  implied 
invitation  feom  them  to  enter  their  premises  to 
cxthigutsh  fires,  so  as  to  render  them  liable  for  person-' 
injttfies  suffered  by  htm  in  consequence  of  the  dangero 
conditioii  of  the  premises,  in  a  case  where  liability  there 
would  not  otherwise  exist:  BtkUr  v.  IkuMs,  51  AtL  R 
582. 
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The  Court  of  Appeals  of  NeH'  York,  in  /V<».  v,  RmUtbimi, 
40  N.  K.  Rep.  395,  has  affirmed  the  deciiuon  of  the  Supreme 

ofNciir.      Court,  repr>rtc<l  in  32  N.  Y.  Suppl.  108.  that  a 

iPNaip^M     notar>-  public  \%  a  public  officer,  within  a  coa^u- 

ti0n.1l  provijiton  that  any  public  officer,  elected  or  appointed 

to  a  public  office,  who  shall  traxxl  on  a  free  pass,  shall  forfeit 

his  office.  

According;  to  a  recent  decision  of  the  Court  of  Appeals  of 
Mar>-land,  a  pro\'i.<«ion  in  partnership  articles  that  the  salaries 

of  the  members  shall  not  be  considered  as  losses  . 

sustained  by  the  business,  entitles  a  partner  to  his 
salar>*  unconditionally ;  and  therefore,  when  a  partner  left  the 
monthly  instalments  of  his  salar>-  in  the  hands  of  the  firm,  to  . 
be  used  for  its  benefit,  he  is  entitled,  in  settling  the  partner^ 
ship  accounts,  to  interest  on  the  se\'eral  instalments  from  the 
time  each  became  payable  to  him :  Krihy  v.  Tmnur^  31  Atl. 
Rep.  700.  _; 

The   Supreme   Court  of  the  United  Sutes    has    lately 

ruled,  that    when    the  rights    under  a  patent    have  been 

r,,j,i,       assiipwd  to  dIAerent  pcfMms  for  difierent  states,  a 

TwHtofM     dealer  in  one  state  mav  purchase  the  patented 

Wgnts      articles  of  the  assignee  for  another  state,  for  the 

ikiriHiiir    pyipoae  of  resale  in  bis  (the  dealer's)  state,  and 

may  sell  than  there  without  liability  to  the  assignee  for  that 

sute:  ArWSrr  v.  SiamUint  FMi^g-M  Co.,  1$  Sup.  Ct.  Rep. 

738.    Chief  Justice  Fuller,  and  Justices  Browh  and  Field, 

dissented. 

Accorcfing  to  the  Supreme  Court  of  Montana,  under  an 
act  which  provides  that  the  board  in  which  rests  the  power  of 
allotting  public  contracts  shall  contract  with  the 
lowest  responsible  bidden  therefor,  the  board 
has  discretionary  powers,  and  mandamus  does  not  lie  to 
compel  it  to  award  a  contract  to  a  bidder  who.  although  the 
lowest,  is,  in  its  judgment,  not  responsible :  State  v.  Rkktardt^ 
40  Pac.  Rep.  210. 
A  provision  that  a  public  contract  shall  be  awarded  to  the 
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"  lowest  responsible  bkkler,**  »  mandatory ;  but  in  ascertain- 
ing  whether  or  not  a  bidder  b  responsible,  the  awarding  body 
is  required  to  deliberate  and  decide ;  in  so  doing  its  members 
cxcrdse  judicial  functions ;  and  therefore,  however  erroneous 
their  decbion  may  be,  they  cannot  be  compelled  by  man* 
damus  to  alter  their  determination :  Hcoit  v.  Kinktrnd.  i6 
Kcv.  217 ;  Cmnm^mutalik  v.  Mickett^  82  P^  343 ;  Domgi^us 
V.  Cammt&moemiik^  108  Pa.  559;  Ktifyy,  OUri^,  62  111.  279; 
Pio,  V.  Dorskeimer.  5$  How.  Pr.  (N.  Y.)  118.  The  same  is 
true,  when  the  board,  though  it  has  a  rule  to  accept  the  lowest 
and  best  bid,  renerves  the  right  to  reject  any  or  all  bids: 
Amdenom  v.  Board,  (Mo.)  27  S.  W.  Rep.  610.  There  b  a  full 
discussion  of  this  subject  in  1  Am.  L.  Rbg.  &  Re%'.  (N.  S.)  899. 
But  when,  by  statute  or  charter,  a  public  contract  is  to  be 
awarded  to  the  lowest  bidder,  "  who  shall  give  satis&ctory 
proof  of  his  or  their  ability  to  furnish  the  requisite 
materials  and  perform  the  work  properly,"  the 
determination  of  the  question  as  to  who  b  the  lowest  bidder 
does  not  rest  upon  the  exerd^ie  of  an  arbitrary,  unlimited  dis- 
cretion by  the  board  or  official  who  is  to  award  the  contract, 
but  upon  the  exerdxe  of  a  hottm  fidi  judgment,  based  upon 
(acts  tending  reasonably  to  the  support  of  that  determination. 
There  must  be  a  rational  basis  of  fiict  to  support  thb  deter- 
mination ;  but  if  thb  exists,  the  court  will  not  weigh  di!«puted 
etideiice  and  fiicts  in  order  to  review  the  action  of  the  award- 
ing power:  Simte  v.  Beard cf  PkUk  Witrks  of  City  ef  Tremtm^ 
(Supreme  Court  of  New  Jersey,)  31  Atl.  Rep.  613. 


The  Supreme  Court  of  Nebraska,  in  Fomndtr  v.  Ask,  63 
K.  \V.  Rep.  48,  has  just  decided  a  ver>'  interesting  case  on  the 
subject  id  the  conclusiveness  of  the  decrees  of  an 
ecclesiastical  tribunal  acting  within  the  bounds  of 
iu  authority,  ami  the  power  of  the  couru  of 
law  to  enforce  such  decrees  by  appropriate  pro- 
ceedings. It  held,  otxrruling  iti  former  <lecbion. 
in  36  Neb.  564:  S.  C.  54  N.  W.  Rep.  847.  that 
when  charges  have  been  preferred  against  a  minister  of  the 
gospel,  and  he  has  been  adjudged  guilty  by  the  highest 
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tribunal  of  tlic  church  organitation  before  which  the  matter 
h«iA  been  presented,  has  been  deposed  frgm  the  ministr>'t  and 
expelled  from  membership  in  the  church,  the  courts  of  law 
will  recognize  such  a  judgment  of  the  church  tribunal,  and 
enforce  its  observance,  when  r^ularly  brought  to  their  notice; 
and  in  an  action  for  the  purpose,  will  enjoin  the  one  against 
whom  it  was  rendered  from  further  acting  in  the  capacity  of  a 
minister,  or  enjoying  the  rights  of  a  member  of  the  particular 
church  organization ;  and,  when  it  further  appears  that  the ' 
church  property  was  conveyed  to  the  organization  or  its 
truntees  for  church  purposes,  and  in  such  a  manner  that  it  is 
subject  to  the  control  of  the  general  association  or  governing 
power  of  the  church,  and  its  rules  and  biws,  will  also  enjoin 
such  person  and  member  of  the  local  congregation,  or  any 
others  who  have  combined  with  him,  from  excluding  from 
the  church  building  and  property,  and  irom  its  use  for  any 
proper  purpose,  or  from  disturbing,  in  or  during  such  use,  any 
parties  or  ministers  appointed  to  take  charge  of  the  congrega- 
tion and  church,  by  the  then  recognized  and  appointive  power, 
disclosed  to  be  such  by  the  evidence  in  the  case,  or  in  so 
excluding  and  disturbing  a  presiding  elder  of  the  church  from 
or  in  its  proper  occupancy  or  use,  nr  any  members  in  good 
standing  who  desire  to  worship  therein  in  a  regular  manner, 
and  according  to  the  established  rules  and  ordinances  of  the 
church. 

A  vote  on  proposed  amendments  to  a  church  constitution 
cannot  be  adjud^d  invalid,  on  a  collateral  attack  in  ejectment 

fitrtiiM.     hetvb'cen  adverse  factions  of  a  church  to  recover 

9MmB  church  property,  on  the  ground  that  the  balloU 
indicated  unfiumess,  in  that  all  conUined  the  word  **  Yes.** 
Hith  directions  that  those  voting  in  the  negative  must  erase 
that  word,  and  insert  the  word  **No:**  Ibrssic  v.  Brasseff, 
(Supreme  Court  of  Missouri.)  30  S.  W.  Rep.  526. 

The  constitution  of  a  religious  society,  adopted  by  the 
general  conference  and  acquiesced  in  for  forty  years,  though 
never  submitted  to  or  ratified  by  the  members  of 
the  society,  and  never  folly  rebogniaed  by  the 
body  of  the  church,  nevertheless  is  the  paramount  law  of  the 
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:Mdcty,  and  can  be  changed  or  rqsealed  only  as  pnnided  by 
4he  constitution  itself,  not  b>'  the  conference  or  tegislattve  body 
by  which  it  was  adopted :  RmssU  v.  BrmszeU,  (Supreme  Court 
<»f  Missouri,)  30  S.  W.  Rep.  526. 

The  Supreme  Court  of  Illinois  has  reached  substantially  the 
same  result,  in  Kmms  v.  Robertson^  40  N.  E.  Rep.  343. 


The  Supreme  Court  of  North  Carolina,  in  Suaey.  Wentwa^^ 
21  S.  E.  Rep.  683,  has  lately  rendered  a  decision  that  seems 
hardly  just.  A  city  ordinance  prohibited  the  sale 
of  fresh  meats  within  certain  limits,  without  license. 
The  manager  of  a  hotel  within  the  limit  sent  a  telephone  mes- 
sagie  to  a  butcher  who  lived  outside  the  limit,  ordering  him  to 
bring  some  fresh  meats  to  the  hotel,  ai  pHcn  agreed  am. 
Accordingly,  the  butcher  brought  the  meats  to  the  hotel  in  hb 
own  wagon,  and  delK'ered  them,  receiving  payment  afterwards. 
This  was  held  a  violation  of  the  ordinance,  on  the  ground  that 
the  telq>hone  order  was  executory,  and  the  sale  was  consum- 
mated only  upon  delivery.  The  ded^on  is  supported  by  the 
following  acute  reasoning :  "The  plain  meaning  of  the  matter 
is  this :  The  hotel  manager  sent  a  message  to  a  .^Iler  of  meats 
outside  of  the  three*fourth!i  mile  limit.  '  Bring  me  some 
fresh  meats  of  a  certain  descriptioiL  If  they  are  such  as  I 
order,  I  will  uke  them,  and  pay  you  for  them ;  if  they  are  not 
of  the  kind  I  order,  I  will  not'  Surely,  there  is  no  sale  in 
this." 

Why  not  ?  It  is  true,  that  when  the  sale  is  completed  only 
by  deliver>%  it  is  to  be  regarded  as  made  at  the  place  of  dcli%'ery : 
Dosttr  V.  SuUi.  18  S.  E.  Rep.  997 ;  or  if  deli\'efed  to  a  common 
carrier,  that  delivery  is  regarded  a%  a  constructive  delivery  to 
the  buyer,  and  the  sale  is  then  complete :  SkUi  v.  Flanagan, 
38  \V.  Va.  53.  But  it  is  difficult  to  see  the  reason  for  the  dis- 
tinction. The  carrier  is,  to  some  extent  at  least,  the  agent  of  the 
seller,  for  the  btter  has  the  right  of  stoppage  in  transltm,  which 
b  often  Ux  more  effective  in  its  results  than  hb  absolute  right  of 
recall  over  hb  own  delit-ery  wagon  would  be.  The  rule  har 
been  adopted  to  make  more  eflSdent  the  laws  restricting  tb 
liquor  traffic-;  but  however  laudable  the  object,  that  akme  11 
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f|(^  excuK  lor  the  exercise  of  a  power  that  belongs  properly  to 
the  legislature.  Whatever  the  rights  of  the  partieji.  the  sale  is 
either  complete  when  the  o(fcr  of  one  party  is  accepted'by  the 
other,  or  else  not  until  the  payment  is  made ;  and  no  merely 
utilitarian  considerations  can  authorite  the  courts  to  fix  it 
arbitrarily  at  the  intermediate  point  of  delK-ery. 


The  Exchequer  Di\'i!»ion  of  Ireland  has  recently  held,  that 
when  the  owner  of  a  house  allowed  his  sisters  to 
reside  therein,  contributed  to  their  support,  pstd 
the  rent  and  taxes,  and  executed  all  necessary 
rcpaurs,  their  occupation  was  in  the  character  of 
gucstH  and  not  of  tenants  at  will,  and  therefore  the  statute  of 
limitations  did  not  run  against  the  owner :  Pemkim  v.  Pemki»^ 
[1895]  2  Ir.  R.  359.  

T!)c  Supreme  Court  of  Ne^-ada  has  ruled.  (1)  That  when 
the  tKle  of  an  act  states  tliat  its  subject  is  to  amend  one 
section  of  a  former  statute,  the  act  cannot  be 
extended  to  the  amendment  of  other  sections ; 
but  (2)  If  the  sections  of  such  an  act.  which 
attempt  to  amend  other  sections  of  a  prior  act  than  that 
mentioned  in  the  title,  are  so  separate  and  independent  that 
one  section  can  be  made  to  operate  in  accordance  uith  the 
intention  of  the  legislature  without  the  aid  of  the  others,  and 
the  invalid  .^octioa^  ha\'e  not  constituted  any  inducement  for 
the  first,  that  section  should  be  sustained,  though  the  other 
sections  arc  uncon^ititutional ;  Ex  parte  Hcufictt.  40  PSac.  Rep.  96. 
According  to  the  Supreme  Court  of  Ohio,  since  an 
amended  section  of  a  statute  takes  tlie  place  of  the  original 
section,  and  mu!$t  be  construed  with  reference  to  the  other 
sections,  and  they  with  reference  to  it,  and  since  the  whole 
statute,  after  the  amendment,  has  the  same  cflcct  as  if  re-en- 
acted H-ith  tlie  amendment,  an  unc6nstitutional  statute  may  be 
amended  into  a  constitutional  one,  so  far  as  its  future  operation 
is  concerned,  by  remo\nng  its  objectionable  provisions,  or 
suppl>'ing  others,  so  as  to  make  it  conform  to  the  requirements 
of  the  constitution:  Suut  v.  C^y  of  CmaimaA',  40  N.  £.  Rep. 
508. 
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In  a  recent  case  in  the  Supreme  Court  of  Michigan,  Draper 
-v.  AM€y^  62  N.  W.  Rep.  707.  a  first  mortgage  of  land  had 
^  .  been  foreclosed,  without  making  the  second  mort* 

T*RicMs«i  S^gee  a  party  to  the  suit.  The  first  bought  in 
MaiiMiM  iji^  Sand;  but,  before  the  equity  of  redcmptioa 
expired,  quitclaimed  the  land  to  the  mortgagor  in  considera- 
tioa  of  the  amount  due  upon  the  mortgage.  At  the  same 
time  the  mortgagor  executed  to  the  defendant,  who  had  loaned 
him  the  money  wherewith  to  redeem  the  land,  a  mortgage  to 
secure  the  loan.  Defendant's  attorney,  on  examination  of  an 
abstract  of  title,  had  reported  the  title  in  the  first  mortgagee, 
on  the  supposition  that  the  second  mortgagee  had  been  made 
a  party  to  the  foreclosure  suit,  and  the  loan  was  made  by 
defendant  in  the  belief  that  the  second  mortgage  was  cut  oflf. 
Under  these  drcumstances,  the  court  held  that  the  defendant 
should  be  subrogated  to  the  rights  of  the  first  mortgagee,  and 
entitled  to  priorit)'  over  the  second  mortgage. 


The  Court  of  Appeak  of  Kentucky  has  recently  glorified 

^^1^^^     Itself  by  declaring  that  the  running  of  an  excur- 

J^^^V*      sion  train  on  Sunday  is  a  work  of  necessity :  Zmmt- 

■u^iSi'  -  vUU  &  N.  R.  C9,  V.  C^mmamifea/ik,  30  S.  \V.  Rep. 

TffirtM       g^g^     jjyj  jj  ^,^yy  prudently  abstains  from  giving 

any  reason  why,  other  than  that  the  company  might  deem  it 

neccssar)'.     It  would  have  been  wiser  still  to  have  refrained 

from  giving  this. 

The  running  of  trains  by  a  railroad  company  on  Sunday  is 
within  the  prohibition  of  a  statute  which  punishes  any  person 
who  hibors  in  his  calling  on  the  Sabbath  day,  or  employs  his 
servants  in  so  doing,  except  in  works  of  necessity  or  charity : 
SUbU  v.  Rmlroad  O.,  24  W.  Va.  783.  This  applies  to  rail- 
ronds  engaged  in  interstate  commerce,  as  weQ  as  tothosr 
which  carry  on  purely  domestic  traffic :  StmU  v.  Rmlnmi  C0, 
24  W.  Va.  783 ;  Hemmngton  v.  Stmk^  90  Ga.  396;  S.  C,  i; 
S  RRep.  ioo9,^wiDrw;  NarfM&  W.R.iLC^.^. 
»(Va.)  13S.  E.  Rep.  34a 


According  to  the  Supreme  Court  of  New  York,  a  1 
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such  as  **  grauiitc,**  used  to  designate  a  patented  article,  takes- 
upon  it  the  same  nature  as  the  patent,  becomes 
iN»iiMtiwi   public  property  on  the  expiration  of  the  patent, 
^Articit^   '"^  ^^  ^  "^  ^  ^^  public  in  connection  with 
that  article;  and  the  manu&cturer  is  not  entitled 
to  the  exclusive  use  of  it  thereafter,  as  a  common  biw  trade- 
mark, though  such  might  have  been  the  case,  if  used  in  con- 
nection with  a  non-patented  article :  St,  Lmu  SUnm^it^;'  Co,  v. 
^/w-.aaN.  Y.Suppl.443. 


Among  the  various  absurd  rules  of  the  common  law,  to 
which  the  courts  still  cling  with  a  pertinacity  like  that  of  the 
WMs.  <lrowfung  man  in  the  proverb,  is  that  which  per- 
iMM.  mits  the  presumption  of  having  issue  to  continue 
'"•■••'■''•^  till  the  possibility  of  it,  %rithin  the  knowledge  oT 
the  medical  profession,  is  long  past.  If,  as  Lord  Core  asserts, 
"  the  law  seeth  no  impossibility  of  having  children,**  when  a- 
man  and  his  wife  are  each  of  them  one  hundred  years  old, 
then  14  the  law  not  that  perfection  of  human  reason  that  some 
would  iain  have  us  believe,  but  rather  a  certain  agglomeratioo 
of  arbitrary  rules  designed  more  nicely  for  the  accommoda- 
tion of  judges  in  the  speedy  determirution  of  causes,  than 
for  the  exact  furtherance  of  justice  betwixt  man  and  man. 
Without  discussing  the  propriety  of  the  results  obtained  by 
its  application  in  some  cases,  which  might  be  obtained  equally 
well  in  other  ways,  it  may  be  said  that  the  grossest  irijustioe  is* 
caused  by  its  application  to  cases  in  which  the  word  issue, 
when  used  in  reference  to  a  wonnan  physically  incapable  of 
childbearing,  who  had  no  legitimate  child,  is  yet  held  not  to* 
include  illegitimates,  in  the  absence  of  other  words  in  the  will. 
The  latest  instance  of  this  is  to  be  found  %n  Fiorm  v.  AtuUrstm^ 
66  Fed.  Rep.  182,  decided  by  the  Grcuit  Court  for  the  South* 
em  District  of  Ohio,  Western  District.  One  Longi^rth 
devised  part  of  his  estate  in  trust  for  his  cbughterfor  life,  with 
remainder  to  the  issue  of  her  body  surviving  her.  At  the  time 
the  will  was  made  the  daughter  had  rK>  legitimate  issue,  and* 
was  nearly  fifty  years  of  age.  After  her  death,  one  Flora, 
alleged  to  be  an  illegitimate  child  of  the  said  daughter,  dahmcd' 
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the  remainder.  But  the  court  held  (i)  That  a  deviie  to 
''issue**  means /fTNitf /brr/  legitimate  issue,  and  an  intention 
to  include  illegitimates  must  appear  from  the  will  itself,  with* 
out  resort  to  extrinsic  evidence :  (2)  That  it  was  conclushrdy 
presumed  that  it  was  possible  that  the  daughter  might  ha\'e 
issue  at  any  time  during  her  life :  and  therefore  (5)  That  it  was 
not  competent  to  prove  that  she  was  past  the  age  of  child- 
bearing  when  her  father's  will  was  made,  for  the  purpose  oT 
showing  that  her  fiither  must  ha\'e  had  an  illegitimate  child  in 
view,  in  creating  the  remainder  to  her  issue. 

No  intellig^t  man  doubts  that  such  was  the  case;  it  is 
hardly  likely  that  the  court  itself  doubted  it;  but  «fls  Ux 
JKM/Ai  eU;  it  is  so  much  easier  to  stand,  on  author!^  than  to 
be  independent,  even  if  justice  must  thereby  rqmam  blind. 
An  adopted  child  is  not  "issue  of.the  marriage,"  withhi  the 
meaning  off  1298  of  the  Qvil  Code  of  California, 
I  ai  providing  that  if  a  testator  marry,  and  have  issue 
of  such  maniage,  his  former  will  b  revoked:  tm 
99  Ommssts  £kMr,  40  Fac  Rep.  1$. 

The  adoption  of  »  child  does  not  revoke  an  sfiteccdoitwiU 
ofllieadoptiiigparenty  under  the  laws  o£  Indiawt:  JDinttrv. 
^^,  \2A  Iwl-  I ;  S.  C  23  N.  £.  Rep.  86a 


WHAT  IS  NOW  AN  INDIRECT  TAX? 
Bjr  Louis  D.  Rksarbmk. 

Now  that  the  smoke  is  beginning  to  clear  away  from  the 
contest  over  the  Income  Tax  Law,  and  the  last  decision  of 
the  court  ha5  been  made,  it  is  fitting  for.  the  lawyer  to  ask 
himself  what  b  the  state  of  constitutional  law  on  the  subject 
of  direct  and  indirect  taxes?  One  can  leave  the  discuaston 
of  the  merits  of  the  decision  until  the  question  again  comes 
before  the  courts.  In  fret,  could  any  profit  be  made  by  dis- 
cussing the  correctness  of  the  opinion  of  the  court — little  new 
could  be  said,  almost  every  argument  which  could,  by  any 
ingcnuit)'.  be  advanced  by  either  skle,  having  been  made  by 
the  counsel  engaged  in  the  case  or  in  the  astute  opinfons  of  the 
majority  and  minority  of  the  bench  itself.  What  we  warn  to 
do  is  to  point  out  here  exactly  what  is  a  direct  tax  under 
the  decisions  of  the  Supreme  Court,  including  this  last  and 
princi|)al  utterance.  For  it  must  be  remembered  that  the 
majority,  in  delivering  thdr  opinion,  whik:  they  admitted  that 
they  did  not  follow  the  sentiments  of  the  judges  in  tlie  Hilton 
case,  or  in  subsequent  cases,  as  to  the  true  criterion  of  what 
was  a  direct  tax  within  the-meaning  of  the  constitution,  never- 
theless expressly  contended  that,  in  deddtng  a  tax  on  incomes 
derived  from  personal  or  real  property  a  direct  tax,  they  did 
not  overrule  any  of  the  court's  previous  decisions.  We  can 
therefore  assume  that  those  decisions  are  still  law.  For 
instance,  that  a  tax  on  carriages  is  as  good  to-day  as  it  was 
when  the  case  of  HiUMt  v.  l/mtni  States  was  decided;  and 
therefore,  reasoning  by  analogy,  we  can  say  that  a  tax  on  any 
species  of  personal  property,  which  b  used  by  the  owner,  b 
still  a  duty  or  license  for  its  use,  and  therefore,  that  the  United 
States  can  tax  all  steam  enghies,  all  cats,  and,  in  fiict,  any 
380 
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Species  of  personal  property  where  tlie  tax  is  paid  by  the 
person  who  uses  the  same,  irrespective  of  the  fiict  of  his  being 
the  owner  or  no. 

Again,  we  can  aho  say.  since  the  case  di  Ptm/ie  Imsmmmet 
Of,  V.  5m//,  which  decided  that  a  tax  on  incomes  of  insurance 
companies  was  a  direct  tax,  is  left  undisputed  by  the  present 
decisions ;  that  the  income  of  any  business,  of  any  corpora* 
tioo,  can  still  be  taxed  by  Congress,  using  the  rule  of 
uniformity  and  not  that  of  apportionment  A  federal  law 
taxing  the  income  of  all  milroads,  banks,  insurance  com- 
panies, manuiacturing  companies,  etc.,  at  a  given  rate  would 
still  be  valid,  at  least  as  iar  as  the  income  of  these  corpora- 
tions was  not  derived  from  the  investment  of  their  capital  in 
land  or  securities.  From  the  decision  in  the  Springer  cases, 
as  expressly  interpreted  b}-  Mr.  Chief  justice  Ftxusii  in  his 
recent  opinion,  we  can  affirm  that  not  only  can  the  United 
States  tax  the  incomes  of  corporations  derived  from  the 
prosecution  of  their  business,  but  also  the  incomes  of  all 
business  and  professional  people ;  and  from  the  decision  in 
VlemMie  Bmmk  v.  Fetrno^  which  is  not  in  any  wise  qualified  by 
dns  present  decision,  a  tax  on  the  special  acts  in  busincu  b 
still  valid.  That  is,  the  United  States  can  place  a  tax  on  all 
auction  sales,  on  commercial  paper,  on  checks,  or  on  any  other 
act  which  a  man  may  do  in  the  course  of  business.  In  fiict, 
so  long  as  the  tax  is  not  measured  by  the  amount  of  property, 
real  or  personal,  which  a  man  has,  or  on  the  income  from 
property,  the  tax  is  still  valid.  The  recent  decisions,  as  we 
read  them,  put  forth  two  distinct  propositions,  the  first  is  that 
a  general  property  tax  is  a  direct  tax ;  the  second,  that  a  tax 
on  tncomes  from  property  is  a  tuc  on  the  property,  and  there- 
fore a  tax  on  income  is  a  direct  tax,  provided  the  income  b 
derived  from  property,  but  b  not  a  direct  tax  where  the 
incomes  consist  of  the  gains  or  the  profits  of  business.  A 
tax  whkh  bib  on  the  users  of  property  as  such,  except  the 
4wxu|)iers  or  useis  of  real  estate,  b  an  indirect  tax.  Any  tax 
which  fiUb  on  the  ownership  of  property  as  such,  or  the  fruits 
of  owncnhip^  as  rent  or  interest,  b  a  dbect  tax,  and  must  be 
:  the  sevcnJ  states. 
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This,  then,  is  the  law  as  we  have  it  to-day  from  the  highest 
tribunal  in  the  country,  though,  in  view  of  the  way  in  which 
the.Rugority  of  the  court  have  dealt  with  the  prior  dedaioiis 
on  the  subject^  disiegarding  their  spirit  and  excepting  merely 
the  letter  of  the  decision  itseli;  very  little  can  be  said  to  be 
finally  decided  in  constitutional  or  other  law.  For  histanrr, 
if  the  question  of  legal  lender  ever  comes  before  the  court 
again,  the  judges  of  that  day  can  say  that  all  that  was  actually 
decided  in  the  legal  lender  cases  was  that  Congress  had  the 
power  to  issue  paper  money  and  lo 
issued  in  tima  of  war. 


THE  IRRESPONSIBILITY  OF  THE  JUDICIARY. 


Bj  AmiMonjs  SnwAmT,  Biq. 


It  is  one  of  the  oldest  and  most  firmly  settled  rules  of  the 
common  law,  that  a  judicial  oflker  is  not  liable  to  an  action 
for  damages  resulting  from  the  doing  of  any  act  within  his 
jurisdiction,  whether  done  bona  JUt,  in  the  discharge  of  what 
he  honestly  believed  his  duty,  or  done  maliciously  and  from 
a  corrupt  motive.  If  he  had  jurisdiction,  he  is  secure.  This 
rule  was  adopted,  as  was  said  by  Lord  Gipford,  in  MUUr  v. 
H^^  2  Shaw,  Sc.  App.  Cas.  135,  since,  if  such  an  action 
would  lie.  the  judges  would  lose  their  independence,  and  the 
absolute  freedom  and  independence  of  the  judges  is  necessary 
for  the  administration  of  justice.  Hawkins,  (P.  C  b.  1,  c.  7, 
p  6.)  states  this  reasoning  a  little  more  at  length.  **The 
authority  of  government  cannot  be  mainuined,"  he  says, 
"  unless  the  greatest  credit  be  given  to  those  who  aie  so 
highly  entrusted  with  the  administration  of  public  justice,  and 
that  if  they  should  be  exposed  to  the  prosecution  of  those 
whose  partiality  to  their  own  causes  would  induce  them  to 
think  thenuelves  injured,  it  would  be  impossible  ibr  them  to 
keep  up  in  the  people  that  veneration  of  their  persons,  and 
submisskm  to  their  judgments,  without  which  it  b  impossible 
to  execute  the  laws  with  vigor  and  success.'* 

This  rule  has  been  followed  with  the  greatest  unanimity. 
In  FEtydy.  Bmrktr^  13  Co.  Rep.  333,  the  judge  and  the  grand 
juiy  were  held  not  liable  to  be  sued  in  the  Star  Chamber  for 
a  conspiracy  in  respect  of  their  acts  in  court,  in  convicting  a 
peraon  of  felony.  In  Haitwtd  v.  Haweii^  2  Mod  3 19,  a  judge 
who  oommittBd  for  an  allq^ed  contempt,  under  a  warruit  show* 
ing  that  in  truth  no  contempt  had  been  commitfied,  was  heU  not 
liable  in  trespass,  because  be  had  jurisdiction  over  thequestkm^ 
and  his  mistake  in  judgment  was  no  cause  of  action.  The-same 
was  the  ba«s  of  the  dedskm  in  Qme  v.  MtmtUmm,  i  M .  ft:  G. 
a'57»  whcM  the  justice  had  oommitted  the  pfaantiiroa  an  i 

3«3 


3^4         THE  iMissrosisisiuTr  or  the  judkiaiiv. 

mation  which  conUmed  no  Iq^al  evidence  either  of  any  ofloice, 
or  of  the  plaintiflT's  participation  in  that  which  was  supposed 
to  be  an  oAence.  In  Brmy  v.  Bltiekkam^  3  a  &  S.  576.  the 
jud}^  was  held  not  to  be  liable  for  having  discharged  a  rule 
taken  by  the  plaintiflTagainil  the  ddendant  for  the  payment  of 
cortts.  In  Sc&tt  V.  SlmmfiM,  3  L.  R.  Exch.  320,  the  defendant, 
a  county  court  judge,  was  held  not  to  be  liable  to  an  action  of 
blander,  for  ha\ing  said  of  the  plaintilT,  an  accountant  then 
defendant  in  a  cause  pending  before  die  judge, "  You  are  a 
harpy,  preying  on  the  vitals  of  the  poor.**  In  Hmggmrd^, 
Petkii-r  Fnres,  [1S93]  A.  C.  61,  it  was  held  that  an  action  for 
damages  would  not  lie  .against  the  appdlant,  a  judge  of  the 
consular  court  of  Madagascar,  for  dismissing  without  proof  an 
action  which  he  held  to  be  vexatious.  And  in  the  most 
rvcent  Knglish  case,  Amdcnm  v.  Genk^  [i^S]  >  Q*  ^  <^« 
the  judges  of  the  Supreme  Court  of  one  of  the  colonies  were 
held  not  to  be  reaponsible  in  damages  for  committing  the 
plaintiff  to  prison  in  de&ult  of  csccessive  bail,  and  refostng  to 
allow  a  kttkems  etrpm  to  determine  the  validity  of  the  com- 
mitul. 

Against  this  consensus  of  opinion  there  seems  to  have  been, 
in  England,  but  one  dissenting  voice,  and  that  but  an  ttiur 
dicmm.  In  Th»mm$  v.  Chmriom^  a  B.  &  S.  475,  Chief  Justice 
CocKDimx  declared :  "  I  am  reluctant  to  decide,  and  will  not  do 
so  until  the  question  comes  before  me,  that  if  a  judge  abuses 
his  judicial  office,  by  using  slanderous  words  maliciously  and 
liithout  reasonable  or  probable  cause,  he  is  not  to  be  liable  to 
an  action."  This  b  of  course  open  to  the  criticism  of  Lord 
EsHER.  in  AiuUnam  v.  Carrie,  [1S95]  I  Q.  B.  668,  that  he 
was  conxinced  *'  that  had  the  question  come  before  that  learned 
judge,  he  must  and  would,  after  considering  the  previous 
authorities,  have  decided  .that  the  action  would  not  lie  ;**  but 
it  at  least  shom's  how  strongly  he  felt  the  injustice  of  the  rale 
in  its  application  to  particular  cases,  and  the  neoessi^'  for 
some  qualification  of  it  in  order  to  secure  suitors  against  the 
malice  or  the  venality  of  the  court 

The  one  exception  to  this  rale  which  has  been  allowed,  »• 
that  the  judge  will  be  Gable,  if  the  matter  in  regard  to  iridch 
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he  »  charged  with  having  actini  unjustly  was  one  without  his 
jurisdiction.  Yet  even  this  has  been  emasculated  by  adding 
the  qualification  that  he  must  have  had  the  means  of  knowing 
that  it  was  not  within  his  jurisdiction :  Colder  v.  HalktU  3 
Moore»  P.  C.  28.  This  was  undoubtedly  the  true  ground  of 
the  decision  in  Cwymnc  v.  /VrV,  2  Lutw.  387.  where  the  defend- 
ant was  held  not  to  be  liable  in  trespass,  altho.ugh.  as  a  judge 
of  an  inferior  court,  he  had  caused  the  plaintiflf  to  be  arrested 
in  an  action  where  the  cause  of  action  arose  out  of  bis  juris- 
diction ;  for,  ahhough  the  xapias  was  issued  without  a  previous 
.  summons,  and  was  not  made  returnable  at  a  certain  time,  it 
was  held  that  he  was  justified,  because  he  had  acted  as  judge 
in  a  matter  over  which  he  had  reason  to  believe  that  he  had 
jurisdiction.  The  mistake  as  to  jurisdiction,  however,  must 
be  one  of  feet,  and  not  of  law ;  ana  if  a  judicial  officer,  with 
full  knowledge  of  the  fects,  but  under  an  erroneous  impression 
that  he  has  jurisdiction,  acts  to  the  injury  of  another,  an  action 
will  lie  against  him  :  HMcn  v.  Stmih^  14  Q.  R  84I. 
•  This  is  the  substance  of  the  English  decisions  on  this  ques> 
tkm :  and  the  same  principles  have  been  applied  with  practical 
unanimity  in  the  American  cases.  Of  these,  the  leacfing  case 
b  Yates  v.  Lansings  5  Johns.  (N.  V.)  282;  affirmed  in  9  Johns. 
(N.  Y.)  395.  Mr.  Yates,  an  officer  in  chancery,  was  com- 
mitted by  Mr.  Lansing,  then  chancellor,  for  malpractice  and 
contempt  One  of  the  judges  of  the  Supreme  Court,  on 
ktAems  corpm^  discharged  Mr.  Yates,  whereupon  the  chan- 
cellor recommitted  him  for  the  same  oflenoc.  Mr.  Yates  then 
sued  the  chancellor  for  the  penalty  given  by  the  Hmbctu 
Cmfms  Act  of  New  York,  against  any  one  who  should 
knowingly  recommit  or  imprison  for  the  same  offence,  any 
person  thereby  set  at  large ;  but  the  Supreme  Court,  in  an 
able  and  exhaustive  opinion  by  Chief  Justice  Kext,  held  that 
the  Habeas  Caifms  Act  did  not  intend  to  alter  the  rufe  as  to 
the  immunily  of  judges  from  suit,  and  that  the  action  would 
not  lie. 

The  same  principle  has  been  asserted  in  many  other  casct» 
among  others,  in  the  recent  ones  of  Harrisam  v.  JUddem, 
(Kans.)  36  Pte.  Rep.  325,  and  Faweeit  v.  iMt,  (N.  H.) 
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39  Atl.  Rep.  693.  In  State  v.  HliitaJter,  45  La.  Ann.  1299: 
S.  C,  14  So.  Rep.  06,  it  was  held,  that  thouj^h  a  judge  who 
refuses  to  grant  an  appeal  tn  an  appealable  case,  on  the 
ground  that  the  issues  raised  have  been  repeatedly  determined 
by  the  Supreme  Court  adversely  to  the  party  moving  for  the 
appeal,  and  that  the  applicant  was  seeking  to  abuse  the  right 
of  appeal,  acts  injustifiably  in  so  doing,  >'et,  from  motives  of 
public  policy,  he  will  be  protected  from  liability  for  resulting 
co!(ts;  and  in  //^m^rt  v.  Gttason,  14  N.  Y.  Suppl.  568.  though 
the  mayor  of  a  city  refused  to  proceed  with  an  examination 
when  the  accused  was  brought  before  him,  adjourned  the 
hearing  to  the  following  day,  and  held  the  accused  to  bail  for 
his  appearance  on  that  day ;  and  then  rcfuited  to  accept  the 
bail  tendered  by  the  accused,  or  to  accept  any  bail  until  after 
twenty-four  hours,  and  directed  that  the  accused  be  locked  up 
until  the  following  day ;  it  was  nevertheless  decided  that  he 
was  not  liable  in  damages  for  having  acted  thus. 

It  will  be  evident  from  a  review  of  these  cases  that  this  rule 
of  the  common  law  often  fails  to  secure  justice  to  a  suitor ; 
and  it  will  also  be  evident,  on  reflection,  that  it  fails  to  secure 
the  ver>'  object  for  which,  as  we  have  seen,  it  was  intended. 
While  securing  the  independence  of  the  judges,  it  also  secures 
to  them  a  license,  which,  in  our  days  at  least,  they  arc  not 
slow  to  abuse.  If  juilicial  officers  were  always  selected  as 
they  ought  to  be,  for  their  ability  and  probit}'.  such  protection 
might  indeed  be  beneficial  to  them  and  to  others ;  but  in  a 
state  of  society  in  which  men  are  raised  to  the  bench  as 
a  reward  for  their  political  services,  even  if  those  ser\'iccs  have 
involved  a  violation  of  the  laws,  and  when  incompetent  judges 
are  continued  in  office  from  term  to  term,  simply  because  they 
are  useful  to  their  party,  it  is  the  public  who  need  protection 
against  them,  not  they  against  the  public.  And  descending 
from  generals  to  particulars,  experience  has  shown  that  men 
of  this  character  will  be  sure  to  abuse  the  protection  thus 
afforded,  for  the  gratification  of  their  own  private  prejudices 
and  enmities.  No  clearer  abuse  of  judicial  power  could  be 
shown,  than  in  the  cases  from  New  York  cited  above,  in  which, 
in  the  one  case,  a  chancellor  reimprisoned  a  person  discharged 
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on  AtfArai  eorfms^  and  a  mayor  refused  either  to  examine  or  to 
admit  to  bail  a  person  brought  before  him  as  a  committing 
magistrate.  Equally  gross  was  the  abuse  in  Amicnott  v. 
Gornt^  [1895]  I  Q-  B.  668,  which  was  found  hy  the  jur>*  to 
be  a  fiiCt.  And  yet  in  all  these  cases,  the  guilt>'  persons  were 
allowed  to  go  scot-free,  out  of  deference  to  a  worm-eaten  rule 
of  the  common  law.  There  was  another  instance  of  a  flagrant 
abase  of  judicial  power,  which  occurred  some  >-ears  ago.  in 
one  of  the  United  States.  •  An  attome}'.  who  had  rendered 
very  important  services  to  a  client  in  a  suit  over  the  estate  of 
a  decedent,  charged,  on  the  settlement  of  that  estate,  a  sum 
which  the  court  before  which  the  matter  came  deemed 
exorbitant,  and,  thereupon,  instead  of  reducing  it,  that  learned 
body  refused  to  allow  him  any  fee  whatever.  He  took  an 
appeal  to  the  Supreme  Court:  biit^that,  while  mildly  re* 
proving  the  court  below  for  its  hastiness,  said  in  effect: 
This  was  a  matter  within  its  discretion.  We  are  very  sorry 
for  x-ou,  but  we  can't  help  >*ou.  So  he  might  have  gone 
without  his  fee,  if  it  had  not  fortunately  happened  that  his 
client's  share  of  the  estate  had  been  put  into  his  hands.  He 
therefore  quietly  pocketed  his  fee.  in  spite  of  the  court's  decree. 
This  coming  to  the  cars  of  the  opposing  attorne}-.  he  thought 
he  saw  an  excellent  chance  for  getting  e\-en  with  him,  and  lost 
no  time  in  informing  the  court.  That  august  body  then  issued 
an  attachment,  or  something  of  the  kind,  against  the  disobe- 
dient attorney,  and  would  have  done  all  sorts  of  things  to  him, 
if  sex-eral  of  the  leaders  of  the  bar  had  not  oflcred  themselves 
as  hb  achrocates,  which  made  them  a  little  careful.  All  this 
took  place  before  the  decision  of  the  appeal,  mentioned  alxn-e ; 
and  they  decided  to  await  that.  After  it  was'  rendered,  the>' 
let  the  case  drop.  But,  if  they  had  not  been  frightened,  they 
might  have  gone  cm  and  disbarred  the  attorney,  cut  him  ofl* 
from  his  profession,  and  ruined  his  life,  without  the  slightest 
responsibility  therefor. 

In  regard  to  such  facts  as  these,  the  oratory  of  Chief  Jus- 
tice Knrr  reads  like  a  .vitire:  **No  man  can  foresee  the 
disastrous  consequences  of  a  precedent  in  favor  of  such  a  suit 
Whenever  we  subject  the  established  courts  of  the  land  to  the 
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degradation  of  private  prosecution,  ux-  subdue  tJictr  indqsend- 
ence.  and  dcittro}-  their  authority.  Instead  of  bang  \xmerable 
bcii>re  the  public  they  become  contemptible:  and  we  thereby 
en»br>ldcn  the  licentious  to  trample  u|K>n  everything  sacred  in 
society,  and  to  overturn  those  institutions  which  have  hitherto 
been  deemed  the  bc«t  guardians  of  ciWl  liberty-.** 

The  giKKl  Ciiief  justice  lived  in  a  diflerent  age  from  ours. 
The  bench  v.'a<  vcncrabic  then ;  and  it  wa«  cafiable  of  being 
degraded.  But  no  private  prosecution  can  degrade  a  court 
wliere  the  judge  siti  and  reads  a  neift'spaper,  with  his  feet  on 
the  desk,  hU  mouth  full  of  tobacco,  and  a  spittoon  by  his  side, 
during  the  transaction  of  busines.<( :  nor  one  where  the  judge 
pats  liin  Ui  paunch  and  curses  the  hours  that  separate  htm 
from  dinner,  grow  ing  more  snappish  and  less  mindful  of  law 
as  his  appetite  grows;  nor  one  where  the  judg^  allows  his 
news  of  A  client's  rights  to  be  distorted  by  his  hatred  of  the 
counsel ;  'nor  one  where  the  judge  presides  over  the  trial  of  a 
case  in  which  his  bitterest  enemy  is  interested.  Yet  there  is 
not  a  state  in  the  Union  where  scenes  like  these  are  not  to 
be  seen  almost  daily,  and  where  the  grossest  injustice  is  not 
perpetrated  by  such  means,  without  any  adequate  remedy. 

Remedies  there  are,  to  be  sure;  but  wholly  inadequate. 
(X  what  use  b  it  to  ask  a  new  trial  of  a  court  that  refused  to 
give  you  a  fair  one  before  ?  Of  what  use  is  it  to  appeal  to  a 
higher  court,  whose  composition  is  no  better,  perhaps  worse,, 
than  that  of  the  court  bciow  ?  And  of  what  use  is  it  to 
impeach  a  judge,  put  in  oflfice  for  political  reasons,  and  kept 
there  b>'  his  political  influence?  Wlio  could  successfully 
impeach  a  Democratic  judge  in  Texas,  a  Republican  judge  in 
Pennsylvania,  or  a  Dispensary  Judge  in  South  Carolina  ^ 
The  idea  is  almost  too  absurd  to  mention. 

The  only  possible  solutions  of  the  problem,  therefore,  if  we 
would  improve  the  administration  of  justice,  are,  either  (i)  To 
elect  to  the  bench  only  men  of  the  highest  character,  in  which 
case  no  redress  will  be  needed,  for  no  wrong  will  be  done ;  or 
(2)  To  make  tlie  judges  responsible  to  the  party  injured  for 
any  damage  that  may  be  caused  by  their  corrupt  or  malidous 
actions  on  the  bciKit 


PROFESSOR    LANGDl-XL    AND    THE    HARVARD 
LAW  SCHOOL. 

No  more  interesting  e\'ent  has  occurred  of  late  in  the  world 
of  law  than  the  recent  celebration  at  the  Har\*ard  Law  School 
which  marked  the  completion  of  Professor  Langdell's  twenty- 
five  years  of  service  in  that  institution.  Professor  Langdell's 
colleagues  in  the  (acuity,  the  graduates  of  the  school,  who 
realize  how  great  a  debt  they  owe  to  his  instruction,  the  pres- 
ent undergraduates  of  the  school  and  the  University  at  large 
gladly  embraced  the  opportunity  to  do  him  honor.  The  assem- 
blage which  gathered  at  Cambridge  on  June  35th  included 
many  emment  law^-ers  who  journeyed  thither  from  a  distance. 
Chief  Justice  Fuller  was  ready  to  add  his  words  of  commen- 
dation and  congratuLition  to  those  spoken  by  the  sons  of  the 
great  University.  From  across  the  stas  Sir  Frederick  Pollock 
had  come  to  deliver  the  oration  of  the  day,  and,  as  an  emis- 
sary from  the  home  of  the  common  law,  he  bore  witness  to 
the  high  esteem  in  which  Professor  Langdell's  work  »  held  in 
England.  Sir  Frederick  Pollock  must  have  been  imprcsiied 
by  the  character  of  the  audience  that  assembled  to  greet  him. 
James  C.  Carter  was  there,  and  Joseph  H.  Choate.  side  by 
aide  with  Mr.  Justice  Brown,  of  the  Supreme  Court  of  the 
United  States,  Judge  Holmes,  of  the  Supreme  Court  of  Massa- 
chusetts, and  Secretary  of  State  Olney.  Other  distinguished 
lawyers,  together  vnih  those  just  mentioned,  listened  with 
close  attention  to  the  eminent  jurist's  address  on  **The  Voca- 
tion of  the  Common  Law.**  It  has  not  been,  as  >-et,  the 
writer's  good  fortune  to  read  the  address  in  its  entirety.  .\ 
more  or  less  complete  synopsis  of  it,  with  here  and  there  an 
occasional  extract,  has  appeared  in  the  daily  papers,  and  from 
this  it  is  evident  that  the  address  was  worthy  of  the  speaker 
and  of  the  occasion  upon  which  it  was  his  privilege  to  speak. 
Comment  upon  the  address  as  a  whole  must  be  reserved  fcr 
a  future  time,  but  we,  at  least,  may  be  permitted  to  point  out 
that  there  is  abundant  food  for  reflection  in  the  cireumstance 
that  an  Oxford  professor  was  the  chief  speaker  at  the  anni- 
vcfMffy  cxerdaes  of  an  American  Law  School,  and  that  his 
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address  emphasticd  the  unity  of  common  law  development  in 
his  own  country  and  in  ours,  while,  at  the  same  time,  he  .made 
most  interesting  suggestions  as  to  the  possibility  of  securing 
even  greater  harmony  of  development  in  the  future.  Those 
who  are  familiar  with  Sir  Frederick  Pollock's  writings  will  not 
be  surprised  that  his  thought  ran  along  this  line.  No  English 
legal  writer  of  modem  times  has  made  better  use  of  American 
material  or  has  acknowledged  a  greater  indebtedness  to  the 
work  of  American  jurists.  It  will  be  remembered  that  his 
work  on  Torti  is  dedicated  to  Judge  Holmes,  (who  was  him- 
self a  colleague  of  Professor  LangdclPs  before  he  went  upon 
tlie  bench),  and  in  the  letter  of  dedication  prefixed  to  that 
work  the  author  seems  to  have  started  a  chain  of  thought 
which  he  has  followed  out  to  its  conclusion  in  the  address.  In 
his  book  on  Torts  and  in  his  work  on  Contracts  he  constantly 
cites  American  cases  and  quotes  American  authorities,  and  it 
may  be  said  with  confidence  that  (unconsciously  perhaps)  he 
had  done  much  by  his  writings  to  promote  that  harmony  of 
leg^al  development  which  he  pleads  for  in  his  address.  It  is 
an  interesting  subject  of  speculation  as  to  whether  some  of  the 
credit  for  this  state  of  things  docs  not  belong  to  the  Harvard 
I^w  School  and  to  Professor  Langdell.  Certainly,  it  has  been 
from  Judge  Holmes  and  other  members  of  the  Harvard 
Faculty,  past  and  present,  that  Sir  Freclerick  Pollock  has 
drauD  what  we  may  speak  of  as  his  "American  inspiration." 
If  one  opens  that  splendid  contribution  to  the  historical 
literature  of  English  law  which  he  and  Professor  Maitland 
have  recently  published,*  one  finds  at  the  very  threshhold  a 
tribute  to  the  original  investigations  which  have  been  carried 
foHK-ard  in  the  domain  of  early  legal  history  by  members  of 
the  Harvard  Facult>'.  **At  other  points,  again,*'  the  authors 
say  in  their  introduction,  "our  counc  has  been  shaped  by  a 

*  The  Hifltonr  of  Bngliah  Law  before  the  time  of  Edweid  L,  bgr  Sir 
Ftcderick  FoUock,  Bwt.  M.A..  LL.D.,CofpiMProfetMrof  Jariqinidcace 
ia  the  Vntvenitj  of  Oslbid,  of  Linoola't  Ina,  BemttefHtt-Law,  sad 
Ffcderie  WUIiaae  IfaitlaBd,  Z«L.D.,  Downiag  ProfeMor  oftlie  U«s  of 
Bagtoad,  ia  the  Uolvcnitj  of  CaaaMdfe,  of  Liocola  laa,  Baiiirter^t* 
Law,  Caabri4g» ;  at  the  Uaivcmty  Pnn.  BoMoa  :  Little,  Bravra&Ooi 
KM.    (TwoVoIa«efc) 
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desire  to  avoid  what  %ve  should  regard  as  vain  repetition. 
When  the  ground  that  we  traverse  has  lately  been  occupied 
by  a  Holmes,  Tha>'er,  Ames  or  Btgelow,  by  a  Bniiiner, 
Uebermann  or  VinogradofT,  we  pass  over  it  rapidly."  Of  the 
lour  Americans  mentioned  in  this  list,  the  first  three  are  or 
h^ve  been  members  of  the  Faculty  of  the  Harvard  Law 
&hool.  and  Professor  Bigelow  is  carrying  on  his  work  almost 
under  the  shadow  of  Harvard's  walls.  A  closer  examination 
of  the  history  of  English  law  reveals  the  fact  that  it  »  through 
the  pages  of  the  Hwvard  Law  Ritncw  that  much  of  the  most 
valuable  work  of  these  scholars  has  become  known  to  their 
English  brethren.  It  is  not  surprising,  therefore,  to  find  Sir 
Frederick  speaking  as  follows  in  his  recent  address : 

"There  is  one  product  of  school,  howe\'er,  that  stands 
apart  and  can  be  judged  on  its  independent  merits ;  I  mean 
the  Harvard  Law  Ranrw.  This  review  has  been  in  existence 
only  a  few  years,  yet  within  that  time  its  contributions  to  the 
hiittory  and  science  of  our  law  have  been  of  the  utmost  \'alue. 
This  b  so  &r  from  being  controvertible  that  it  can  hardly  be 
called  matter  of  opinion  at  all.  No  such  record  of  profitable 
activity  has  been  showTi  within  recent  times  by  any  other  law 
school ;  and  although  it  is  not  necessary  to  commit  one's  self 
to  the  correctness  of  this  statement  beyond  the  range  of  Eng- 
lish-speaking countries,  I  do  not  know  that  there  would  be 
any  great  rashness  in  making  it  universal.  The  singularly 
full  and  brilliant  number  of  the  review  published  in  honor  of 
Dean  LangdcH's  siK-er  wedding  with  the  school  need  not  fear 
comparison  with  the  festii-al  collections  of  essays  produced  at 
any  German  unix'ersity.  The  school  that  commands  the  ser- 
vices of  such  teachers  and  workers  is,  at  all  events,  a  living 
power.- 

The  reference  is  to  the  May  number  of  the  Harvard  Law 
Revuw^  which  was  issued  as  the  "Langdell  Twenty-fifth 
Anm'versar>'  Number,'*  each  of  ProC  Langdell's  colkagues 
upon  the  Faculty  making  a  contribudon  to  it  The  writer 
ventures  the  assertion  that  never  before  within  the  brief  scope 
of  ninety  pages  have  essays  of  equal  merit  been  given  to  the 
public.    The  Ust  of  essays,  with  their  authors,  b  as  IbOows: 
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*«  A  Chapter  of  Legal  History  in  Massachusetts."  J.  B.  Thayer  ; 
"The  Use  of  Maxims  in  Jurisprudence/'  Jeremiah  Smith; 
"  Judicial  Precedents :  A  Sliort  Study  in  Comparative  Juri«- 
prudence/*  J.  C.  Gray;  'Executors.**  O.  W.  Holmes; 
'*  Specialty  Contracts  and  Equiuble  Defences.**  J.  B.  Ames ; 
'*  A  Problem  as  to  Ratification/*  Eugene  Wambaugh;  *«The 
Risk  of  Loss  after  an  Executory  Contract  of  Sale  in  the  Gvil 
Law/*  Samuel  Williston ;  and  **  Recovery  for  Consequences 
ofan  Act,"J.  H.  Bca]e.Jr. 
The  Dedication  is  as  follows : 

TO 

C.  C  IwXNGDELU 
in  honor  of 

H»  CiENIVS  AS  A  LAWYER. 

HIS  ORIGIXALITY  AM  A  TEACHER  OF  LAW, 

Hia  SAGACITY'  AS  A   LAW-K:H00L  ADMINI$TKATi>R, 

and 

HIS  DEVOTED  AXD  StXXEWFUL  SERVICES  AS  DEAN  AND  RROFESSOR: 
DURING  THE  LAST  TWENTV-FIVE  YEARS. 

The  following  essay's 

ARE  INSCRIBED.  WITH  CORDIAL  REGARD.  BY  HIS  FRESENT 

AND  FORMER  COLLEAGUES  IN  THE  FACULTY 

OF  THE  HARVARD  LAW  SCHOOL. 


But  after  all,  this  celebration  of  Professor  Langdell's  tu'cnty- 
fifth  anniixTsary  has  its  deepest  significance  for  those  who  have 
made  the  methods  of  legal  education  the  subject  of  anxious 
study.  They  cannot  fiul  to  hear  in  the  praises  which  are 
echoing  and  re-echoing  about  Professor  Langdell  the  triunipli 
song  of  the  system  of  legal  instruction  of  which,  in  this  country, 
he  has  been  the  champion.  It  is  not  to  be  expected  that  there 
could  be  a  serious  diAerenoe  of  opinion  among  those  who 
deien'c  to  be  called  scholars  as  to  the  true  method  of  investi- 
gating historical  problans.  and  of  stud>'ing  progressive  dc\'e!ap- 
ment5  in  the  domain  of  law.  At  the  same  time,  it  is  gratiiying 
to  have  a  specific  sutement  on  this  subject  from  Sir  Frederick 
Pollock,  and  we  therefore  commend  the  following  extract  from 
his  address  to  the  consideration  of  our  readers : 
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"Mr.  LangdcU  has  insisted,  as  we  all  know,  on  the  import- 
ance of  stud>*ing  law  at  first  hand  in  the  actual  attthorities. 
I  am  not  sure  whether  this  is  the  readiest  way  to  pass  exami- 
nations :  that  w  as  the  questions  and  the  examiners  may  be. 
I  do  feel  sure  it  is  the  best  way,  if  not  the  only  one,  to  Icam 
law.  By  pointing  out  that  way.  Mr.  Langd^U  has  done 
excellently  well.  But  the  study  he  has  inculcated  by  precept 
and  example  is  not  a  mere  letter-worship  of  authority.  No 
man  has  been  more  ready  than  Mr.  Langdell  to  protest  against 
the  treatment  of  conclusions  of  law  as  something  to  be  settled 
hy  mere  enumeration  of  decided  points.  For  the  law  is  not  a 
collection  of  propositions,  but  a  system  founded  on  principles ; 
and  although  judicial  decisions  are  in  our  system  the  best 
evidence  of  the  principles,  yet  not  all  decisions  are  acceptable 
or  ultimately  accepted,  and  principle  is  the  touchstone  by 
which  particular  decisions  have  to  be  tried. 

*'  Decisions  are  made;  principles  live  and  grow.  This  con- 
viction is  at  the  root  of  all  Mr.  LangdelPs  work,  and  makes 
his  criticism  not  only  keen,  but  vital.  Others  can  give  us 
rules ;  he  gi\'es  us  the  method  and  the  power  that  can  test  the 
reason  of  rules.  And,  therefore  as  it  seems  to  me,  his  work 
has  been  of  a  singularly  fruitful  kind,  and  profitable  out  of 
proportion  to  its  visible  bulk.  Probably  several  of  us  have 
dissented,  now  and  again,  from  this  or  that  opinkm  6f  Mr. 
Langdell.  We  may  have  been  unable  to  concur  in  his  deduc- 
tkm,  or  we  may  have  thought  that  hb  reasoning  was  correct, 
but  the  received  authorities  were  too  strongly  against  him,  and 
that  he  must  be  content  as  standing  as  the  Cato  of  a  van- 
quished cause.  But  none  of  us,  I  think,  has  ever  fiuled  to 
learn  something  even  when  he  could  not  follow.  For  my  own 
part  I  have  considered  and  reconsidered  mtich  of  Mr.  Lang- 
ddl's  criticism ;  I  have  more  than  once,  on  a  second  or  third 
time  or  reflection,  come  round  to  think  with  him ;  at  all  times* 
whether  going  side  by  side  with  Mr.  Langdell  or  withstanding 
him,  I  have  felt,  and  the  feeling  has  grown  upon  me  with  riper 
acquaintance,  that  appreciation  of  h»  point  of  view  was  sure 
to  bring  one  nearer  the  heart  of  the  coamon  kw.'* 
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KI>ITOm-IX<BlBP, 

PHOP.  GEORGE  8.  GRAHAM, 

Atrirtcdbj 

B.  Cunnosc  Rhoam,  C  Pmcv  WnjuooaL 


MiESs  r.  State.*    Court  of  Crimikal  Appeals  op  Tbxas. 
March  2d,  1895. 


A  penon  illcgallv  anrcttcd,  rren  thoagh  lie  hM  aoquicHcd  la  tht 
•rml,  mmj  ute  midi  force  as  to  iMcctMrjr  to  fcgain  hte  libtfty,  and  If 
time  is  iceeoiieble  gToand  to  believe  thet  the  officer  intend*  to  ahoot  to 
piercnt  hb  cecepe,  may  shoot  the  officer  in  aelf-defenae. 

When  the  Killing  of  ak  Officer  who  is  Making  ax 
Illegal  Arrest  is  Justifiable. 

The  general  principle  is  that  where  the  deceased  had  the 
authority  to  make  the  arrest  and  was  resisted  and  killed  while 
in  the  proper  exercise  of  .«uch  authority,  the  killing  will  be 
murder,  but  where  the  arre«t  was  illegal,  and  the  killing  was 
done  in  the  passion  caused  by  such  illegal  taking  into  custody, 
the  ofTcnce  is  reduced  to  manslaughter:  F^sitr^  270,  Hale's 
P.  C.  465.  and  Rafferty  v.  People,  69  111.  115  (1873). 

Where  the  prcKe^s  wa!«  regular  the  defendant  should  have 
submitted,  and  the  law  will  not  excuse  him  for  taking  life,  but 
where  a^i  officer  attempts  to  put  an  illegal  restraint  upon  the 
defendant.  e\-en  if  **  attempted  in  a  manner  free  from  violence 
**  or  the  exercise  of  har<h  measures  in  effecting  it.*'  the  law 
considers  such  circumstance,  though  it  fall  short  of  a  justifica- 
tion, as  establishing  such  a  provocation  as  may,  on  account  of 
the  excitement  occasioned  thereby,  so  iar  excuse  the  act  as  to 
fedttce  the  crime  to  manslaughter :  R,  v.  Pttume,  7  C.  &  P. 
775  (1S37);  R.  V.  CkaptMom,  12  Cox  C.  C.  4(1871),  and 
^^W  V.  CMm.,  82  Va.  $54  (1886). 

>  Repoitod  in  a9  ft.  W.  Rtp,  1074. 
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In  thi.<i  class  of  cases  it  will  be  seen,  by  reading  the 
authorities,  that  the  person  arrested  or  attempted  to  be 
arrc^ttcd.  made  use  of  more  force  than  was  necessary  to  obtain 
hi-*  !ibcrt>'  and  that  tlw  killing  of  the  officer  %vas  not  at  all 
rei'jisite  to  the  attainment  of  the  object  desired. 

In  the  principal  case,  however,  the  deceased,  w*ho  was  a 
constable,  was  killed  by  the  defendant  while  the  latter  was 
attempting  to  eicape  from  an  illegal  arrest  and  at  a  time  when 
he  belie\'cd  that  he  would  be  shot  by  the  deceased,  who  was 
pointing  a  loaded  gun  at  him.  if  he  did  not  fire  first. 

The  decision  seems  to  be  in  consonance  with  the  authori* 
tics,  which  are  not  numerous,  and  with  sound  reason.  The 
deceased  had  made  an  arrest  which  he  had  not  the  least 
authority  to  do  and.  having  taken  the  prisoner  into  custody,  • 
wris  endeavoring  to  prevent  the  latter  from  exercising  that 
right  of  liberty  which  is  inherent  in  all  men  and  which  cannot 
be  abridged  except  by  due  process  of  law*.  This  attempt  of 
the  officer  was  backed  up  by  a  deadly  weapon  and  was 
rc:iistcd  in  a  like  manner  with  the  result  as  noted  above.  In 
other  words,  the  defendant  merely  presented  "  force  to  force.** 

The  judge  of  the  court  below  in  his  charge  to  the  jury  had 
said,  '*  But  if  a  person  submit  to  arrest  and  acquiesces  in  the 
''authority  of  the  officer  to  make  the  arrest,  he  wsdves  every 
''objection  or  right  he  may  have  made  to  any  irrcguhirity  or 
**illcgalit>*  in  the  same  on  the  arrest;  and  if  thereafter  he 
"breaks  away  from  the  officer  he  acts  unlawfully  and,  in  a 
"conflict  between  him  and  the  officer  consequent  thereon,  he^ 
"in  law.  would  be  the  aggressor.** 

This  charge  was  held  by  the  Court  of  Appeab  to  be  not 
only  **  Not  law.  but  an  outrage  upon  law.  A  dtiaen  is  illegally 
"arrested  without  resistance.  He  attempts  to  regain  his  . 
"liberty  by  flight.  He  is  the  aggressor  if  he  should  shoot 
"tlie  trespasser  to  save  his  own  life— 4hoot  and  kill, the  very 
"  man  who  was  and  had  been  in  the  very  act  of  killing  him, 
"because  he  was  attempting  to  release  himself  from  the,  in 
"  kw,  read  aggressor.** 

Continuing  the  court  sakl  that  "Being  wrongfully  and 
"illegally  deprived  of  his  liberty,  appdkmt  had  the  same  right 
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''to  regain  it,  and  right  to  use  the  same  means,  force  or 
"rcstfttanoc,  as  he  had  in  pievcnting  an  illegal  arrest  Being 
'*f.tl!«cly  imprisoned  he  had  the  right  to  his  liberty,  and,  for  the 
"purpose  of  obtaining  it,  could  use  all  force  necessary  for  that 
**purpiisc,  taking  care  to  use  no  more  than  was  required. 
"What  degree  of  violence  is  ncccssar>' always  depends  upon 
"that  used  or  attempted  by  his  adiTrsar)*.  To  illustrate: 
"A.  is  illegally  arrested,  and  attempts  to  regain  his  liberty. 
"His  adxxrsary  proposes,  to  prevent  this  by  the  use  of  deadly 
"weapons.  A.  may  resort  to  such  weapons.  A.  flees  from 
"such  arrest.  The  officer  presents  in  a  sliooting  position,  his 
'*gun.  demanding  him  to  halt.  A.  can  shoot  if  It  reasonably 
"appears  to  him  that  the  officer  will  shoot.*' 

This  is  in  accordance  with  the  law  as  laid  down  by  the  court 
in  Alf&rds,  Stah\  8  Tex.  Ap.  566  (1880).  where  it  was  said 
that  the  right  of  resistance  is  not  limited  to  the  actual  caption, 
but  continues  to  tUc  cessation  of  the  unlawful  detention,  and 
the  party  detained  or  some  other  person  in  his  behalf  can, 
under  such  circumstances,  **  use  all  the  force  adequate  to  resist 
the  aggression  and  effect  the  liberation,  even  to  the  extent  of 
taking  life,  if  that  be  essential ;  and  a  homicide  perpetrated  for 
that  purpose  alone  cannot  be  regarded  as  culpable." 

In  Wharton  on  Homicide,  f  227,  it  b  said,  that  if  A. 
unlawfully  attempts  to  arrest  B.,  the  btter  is  justified  in  resist* 
ing,  and  if  he  is  so  pressed  by  A.  as  to  make  it  necessar}*  to 
choose  between  submission  and  killing  A.,  then  the  killing  is 
not  even  manslaughter.  So.  if  A.*s  assauh  has  mixed  in  it  a 
felonious  intent,  then  B.,  if  necessar>*  to  avert  the  danger,  may 
take  A's  life. 

And  in  Craghton  v.  Cms.,  83  Ky.  142  (1885X  and  Si»te  v. 
UmdiTwood^  75  Mo.  230  (1881),  we  find  it  stated  that  a  person 
who  is  being  illegally  arrested  has  a  right  to  take  the  life  of 
the  person  so  attempting,  if  it  is  necessary  to  save  his  own 
life  or  his  perKm  (irom' great  bodily  harm. 

In  other  words,  if  the  arrest  be  without  bwful  authority  and 
the  rcsistaiice  is  onty  such  as  is  provoked  by,  and  in  due  pro- 
portioa  to.tbe  assault,  and  the  killing  b  not  nalickHis,  it  would 
not  be  crimiaal:  Stair  v.  Ndn^  26  Abu  31  (1855);  Stair  v. 
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0//7vr,  2  Houston.  604  (1863),  and  SUUf  v.  SdMe,  57  Corni. 
307(1889). 

We  will  now  review  a  few  of  the  authorities  which  seem  to 
support  the  dectmon  in  the  principal  case. 

In  Ross  V.  5Af/r,  10  Tex.  Ap.  455  (1881).  the  deceased,  who 
was  a  town  marshal,  endeavored  illegally  to  take  a  i^un  from 
the  dc^*ndant  under  the  pretense  that  it  was  contrary  to  bw  to 
carr>'  one,  and,  when  prevented  from  doing  so,  fiied  a  shot 
Defendant  then  shot  at  deceased  and  killed  him. 

Hart,  J.,  in  delivering  the  opinion  of  the  court,  said,  "The 
"  citizen  has  the  right  to  maintain  his  liberty  at  all  haiards, 
"  against  any  and  all  persons  who  attempt  to  invade  it  unlaw* 
*' fully,  taking  care  not  rashly  to  use  or  resort  to  greater 
**  violence  than  is  necessary  to  its  protection.  Again,  being 
*'  in  the  right,  he  is  permitted  to  anticipate  the  aggressor  and 
**  prepare  himself  by  drawing  a  weapon,  or  making  any  other 
**  prqurations,  and  if  his  life  is  imperiled  or  he  is  in  danger  o^ 
*'<(criou!i  bodily  harm,  to  use  every  means  in  the  defence  of 
*'hi5  person  or  liberty.  He  is  not  required  to  permit  his 
**  assailant  to  take  the  lead,  and  thereb>'  give  him  the  advan* 
"  tage,  but.  if  the  surroundings  indicate  a  resort  to  a  serious  or 
*'  deadly  conflict  on  the  part  of  the  advers.iry,  he  can  prepare 
**  to  meet  it,  and  if  the  adversary  makes  demonstration  up(*n 
"  his  life  or  liberty,  or  shows  an  intent  to  inflict  serious  bodily 
**  harm  upon  him.  he  can  kill  him  and  be  held  bbmeless  by 
**  the  law  of  the  land." 

Xnjotus  V.  State,  26  Tex.  Ap.  i  (1888).  the  deceased,  m-ho 
was  a  deput>'  sheriff' of  Llano  county,  went  into  San  Saba  county 
to  serve  a  warrant  on  the  defendant.  Defendant  was  in  bed, 
and  deceased  called  to  him  and  said  he  had  a  paper  lor  him. 
Defendant  came  down  stairs  in  a  kve  minutes  and  deceased 
said,  "shall  I  read  the  paper,  or  shall  you  read  it**  De- 
fendant said  he  would  read  it.  Upon  reading  it  he  said  to 
deceased  that  he  would  not  go  with  him,  when  deceased  said 
"You  won't?  *'  and  threw  up  his  pistol  and  fired.  Defendant 
immediately  flred  at  deceased  and  killed  him.  The  sholB  were 
almost  simultaneous. 

Held,  that  the  sheriff  had  no  right  to  serve  a  warrant  out* 
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side  his  county,  and  that  the  attempted  arrest  was  therefore 
illegal. 

The  court  said  that  as  deceased  had  made  an  unlawful 
attack  upon  the  defendant,  teasonably  calculated  to  create  in 
a  man  of  ordinary  mind  a  belief  that  deceased  was  about  to 
inflict  on  him  death  or  serious  bodily  injury,  the  right  of 
defendant  to  kill  in  such  case  was  complete. 

In  A^wrd  v.  Siait^  SMpra^  a  warrant  mras  made  out  in  the 
name  of  John  Smith,  and  then  defendant's  name  illegally 
inserted  by  an  officer,  who  was  killed  while  attempting  to 
arrest  the  defendant. 

The  court  said  that  an  unlawful  arrest  is  a  continuous 
assault,  of  an  aggravated  character,  and  the  right  of  resistance 
thereto  is  not  limited  to  the  time  at  whkh  it  is  attempted  or 
aiccomplished,  but  continues  throughout  the  unlawful  detention 
and  may  be  exercised  not  only  by  the  person  detained,  but 
by  another  in  his  behalf,  and  with  the  force  requisite  to  effect 
the  release  of  the  person  so  detained.  A  homicide  which 
results  from  the  use  of  such  force  b  not  culpable. 

In  Tintr  v.  Siait,  44  Tex.  128  (1875),  the  defendant,  who 
was  guilty  of  a  misdemeanor,  was  ordered  to  halt  while  riding 
through  the  streets  of  a  city  at  night  by  two  men,  whom  he 
did  not  know  to  be  policemen.  He  refused  to  do  so,  and  on 
seeking  to  avoid  them  was  fired  at  He  returned  the  lire  and 
killed  one  of  them. 

The  court  held  that  as  the  oflioer  had  shot  at  him  while 
attempting  to  make  an  illegal  arrest,  and  when  no  resistance 
had  been  oAered,  and  when  the  life  of  the  officer  was  not  in 
danger,  that  die  defendam  could  protect  himself  in  the  same 
manner  as  he  could  against  an  ordinary  dtiien  under  like 
drcumstances,  and  that  if  he  killed  the  officer  in  the  defence 
of  his  life  he  was  not  culpable. 

In  Pysmi  v.  StaU,  14  Tex.  Ap.  454  (1883),  A.  and  &,  his 
brother,  were  peaceably  walking  together  when  C  rushed  up 
with  a  drawn  pistol,  and,  with  oaths  and  vidence,  attempted 
illcgally  to  arrest  A.  He  resisted  and  during  the  scuffle  C'a 
pistol  was  discharged,  and  B.  then  drew  his  levohrcr  and 
killed  C. 
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Hdd,  thai  if  it  reaMiiably  appeared  to  B.  that  it  was  i 
sary  to  loll  C  in  ocdcr  to  Ubente  A.  the  homicide  was  justi- 
liable. 

To  aum  the  whole  matfeer  up.  if  the  person  illegally 
restrained  of  his  liberty  lists  no  moce  Ibice  than  is  neoeasaiy 
to  obtain  his  freedom,  and  only  shoots  as  a  bst  resort,  he  will 
«ot  be  held  accountable  before  the  law. 

C  fteCV  WlUAOK. 


American  Sugar  REnxERV  Ca  v.  Fakcher. 


(7IJ5  «tsr,  reporUd  in  S&rihemsUm  Rtp&rUr^  VcL  40^  pagt  jod,  mmt 
rteentty  itiUed  h  i*^  Omrt  of  AppemU  0/ New  York,  The  ^lusHom 
iwrolved  is  one  of  tmek  impatiomee  io  the  bmtineu  tommmmHf  omd  ome 
wkitk  kt  keem  regmrded  as  dombi/mi  for  »  lomg^  UM  we  print  ike 
dennon  im  /«//,  ike  facts  oppearing  smffieientfy  m  ike  learned  jmdgTs 
opinion,) 


Appeal  from  Supreme  Court,  General  Term,  First  Depart- 
ment. 

ActkM  by  the  American  Sugar  Refining  Company  against 
Charles  H.  Fancher,  assignee.  From  a  judgment  of  the 
General  Term  (30  N.  Y.  Supp.  482),  reversing  a  judgment 
for  plaintiflT,  plaintiflf  appeals.     Reversed. 

Charles  E.  Hughes,  for  appellant.  James  B.  Dill,  for 
fcspoinaent. 

Andrews,  C  J. — ^This  case  presents  a  question  of  consid- 
erable practical  importance.     It  relates  to  the  equitable  juris- 
diction of  the  court,  under  special  circumstances,  to  follow 
proceeds  of  personal  property  in  th^  hands  of  a  fraudulent 
vendee  or  his  general  assignee  for  the  benefit  of  creditors  at 
the  suit  of  a  defrauded  vendor,  who  by  lalse  pretenses  was 
induced  to  part  with  the  property  upon  credit,  the  proceeds 
sought  to  be  reached  being  the  sums  due  fr«>m  subvendees 
of  the  fraudulent  purchaser  arising  on  resales  by  him  made 
before  the  discovery  by  the  plaintiff  of  the  fraud.    The  fiicts 
upon  which  the  question  arises  are  substantially  conceded  and 
are  free  from  complication.     Between  the  20th  day  of  Sep- 
tember, 1892,  and  the  20th  day  of  October  following,  the 
plaintifr  sold  and  delivered  to  the  mercantile  firm  of  C.  Burk- 
halter  ft  Co.,  doing  business  in  the  city  ot  New  York,  sugars 
of  various  qualities  on  credit  for  the  price  in  the  aggregate 
.    of  $19,121.41,  no  part  of  which  has  been  paid,  the  last  sale 
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having  been  nude  October  19.  1893.  On  the  next  day  the 
firm,  being  in9oK*ent  and  owing  debts  greatly  in  excess  of  its 
assets,  made  a  general  assignment  to  the  defendant  for  the 
benefit  of  its  creditors.  Among  the  assigned  assets  irere  a 
portion  of  the  sugars  sold  by  the  phunttflT  to  the  finn,  which 
he  replevied  from  the  assignee;  but  the  firm,  prior  to  the 
assignment,  had  sold  to  numerous  persons,  customers  of  the 
firm,  in  the  ordinary  course  of  trade,  portions  of  the  sugars 
on  credit,  and  claims  held  by  the  firm  against  the  subvendees 
arising  out  of  such  sales,  exceeding  in  the  aggregate  th^  sua 
of  5io,ooo»  were  among  the  assets  which  passed  by  the 
assignment.  These  claims  were  collected  by  the  assignee 
after  the  assignment,  and  (excepting  a  small  sum)  after  notice 
had  been  served  by  the  plaintiff  on  the  assignee  that  it 
rescinded  the  original  sale  for  fraud,  which  notice  was  acccMn- 
panied  by  a  demand  for  the  sugars  then  in  the  possession  of 
tlic  assignee,  and  for  an  accounting  and  the  delivery  to  the 
plaintiff  of  the  outstanding  claims  against  the  customers  of 
Burkhalter  &  Co.  in  their  hands  for  the  sugars  sold  by  the 
firm  as  above  stated.  The  asssgiiee  declined  to  accede  to  the 
demand  made.  On  the  trial  the  parties  by  stipulation  fixed 
the  amount  of  the  claims  for  sugars  told  which  had  come  to 
the  hands  of  the  assignee,  and  which  had  been  collected  by 
him.  The  fraud  of  Burkhalter  &  Co.  iftas  not  controverted. 
It  was  shown  that  the  sales  were  induced  by  a  gross  misrep- 
rcscntition  in  writing  made  by  one  of  the  members  of  the 
firm  to  the  plaintiff  as  to  the  solvency  of  the  firm,  made  on  or 
about  September  20,  1892,  within  30  days  before  the  assign- 
ment, and  when  the  firm  was  owing  several  hundred  thousand 
dollars  more  than  the  value  of  its  whole  assets. 

The  case  presented  is  singulariy  free  from  any  uncertainty 
in  respect  to  the  facts  upon  which  the  equitable  jurisdiction  to 
follow  the  proceeds  of  the  sugars  is  claimed.  They  are 
definite  and  ascertained,  but  it  is  insisted  that  the  court  is 
impotent  to  give  relief  by  way  of  subjecting  the  choses  in 
action  or  their  proceeds,  representing  the  sugars,  to  a  licA  in 
favor  of  the  defrauded  vendor,  or  to  adjudge  that  they  shall 
be  applied  in  partial   recompense  and    restitution  for    the 


AMEKICAX   SUGAR   KEFINERV  CO.  V,    Fi^HER.  4O3 

property  so  wrongfully  obtained,  because,  as  b  claimed,  such 
relief  is  not  in  any  such  case  u-ithin  the  scope  of  the  powers 
of  courts  of  equity  as  heretofore  defined  and  exercised,  and 
ibr  the  iiirther  reason  that  new  rights  havt  intert-ened  by 
reason  of  the  assignment.  The  fraud  of  Burkhalter  &  Co. 
was,  as  we  have  said,  admitted.  They  are  hopelessly  insol* 
vent,  and  were  so  at  the  time  thc>-  took  plaintifTs  goods. 
They  dbposed  of  a  large  part  of  the  sugars  before  the  pbin- 
tiff  became  cognizant  of  the  fraud.  The  plaintiff  was  only 
appr»ed  of  it  after  the  assignment  was  made.  The  remedy 
at  law  upon  the  contract  against  the  fraudulent  and  insolvent 
purchaser  is,  under  the  circumstances,  ineflectuaL  The 
pursuit  of  die  propert>%  except  the  small  part  of  it  which 
was  unsold  and  passed  to  the  assignee,  is  impracticable.  If 
it  could  yet  be  found  unconsumed  and  capable  of  identifica- 
tion, the  multipltdt}*  of  suits  which  would  be  rendered  neces- 
sary to  reclaim  it  would  make  the  remedy  expensive,  burden- 
some and  inadequate.  The  identification  of  the  proceeds 
sought  to  be  reached  is  complete  and  unquestioned.  It  is 
not  claimed  that  the  credits  or  the  mone>'  into  which  they 
have  been  com^erted  are  not  the  %*er>*  proceeds  of  sugars  of 
which  the  plaintiff  was  defrauded. 

The  jurisdiction  of  a  court  of  equit\'  to  follow  the  proceeds 
of  property  taken  from  the  true  owner  by  felony,  or  misapplied 
by  an  agent  or  trustee,  and  con\-erted  into  propert>-  of  another 
description,  and  to  permit  the  true  owner  to  take  the  property 
in  its  altered  state  as  his  own.  or  to  hold  it  as  security  for  the 
\'alue  of  the  propert}*  wrongfully  taken  or  misapplied,  or,  in 
case  the  original  propert}"  or  its  proceeds  hax'e  been  mingled 
iftith  that  of  the  wrongdoers  in  the  purchase  of  other  property, 
to  have  a  charge  declared  in  favor  of  the  person  injured  to 
the  extent  necessary  for  his  indemntt}',  so  long  as  the  rights 
tAbmiafidi  purchasers  do  not  intervene,  has  been  frequently 
€xerted,  and  is  a  jurisdiction  founded  upon  the  plainest  princi- 
ples of  reason  and  justice.  The  case  of  Newton  v.  Pertar^ 
69  N.  Y.  133,  is  an  illustration  of  the  application  of  this 
principle  in  a  case  of  the  larceny  of.  negotiable  bonds,  sold 
by  the  thieves,  in  which  the  court  subjected  securities  in 
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which  thc>-  in\'e«tcd  the  money,  and  which  thc>'  had  trans- 
ferred with  notice  to  third  persons  as  sccurit>*  for  services  to 
he  rendered,  to  a  char]^  in  favor  of  the  o«7ier  of  the  stolen 
biynds.  The  cases  upon  this  head  are  ver>'  numerous,  where- 
there  nas  been  a  misapplication  of  trust  funds  by  trustees,  or 
pemons  standin;;  in  a  fiduciary  relation,  and  the  money  or 
propert>*  misapplied  has  been  laid  out  in  land  or  converted 
into  other  species  of  property.  The  court  in  such  cases  lays 
hold  of  the  substituted  property  and  follows  the  original  fund, 
through  all  the  changes  it  has  undergone,  until  the  poift^er  of 
identification  i*  lost  or  the  rights  oibonafitit  purchasers  stop 
the  pursuit,  and  holds  it  in  its  grasp  to  indenmify  the  innocent 
victim  of  the  fraud.  And  e\'en  in  case  of  mone>-,  which  is. 
said  to  have  no  earmark,  its  identity  will  not  be  deemed  lost^' 
though  it  VI  mingled  with  other  mone>*  of  the  wrongdoer,  if 
it  can  be  shown  that  it  forms  a  part  of  the  general  mass: 
Peititiil  v.  DcffeU,  4  De  Gex,  M.  &  G.  572 ;  Im  re  HaOetfs 
Esimie,  13  Ch.  Div.  696;  Hoinus  v.  Giimam,  138  N.  Y.  369, 
34  N.  R.  205.  In  the  cases  of  stolen  property,  or  of  misap- 
plication by  a  trustee  or  agent  of  the  funds  of  the  principal 
or  ffstm  que  trust,  the  title  of  the  real  owner  of  the  property 
has  been  in  most  cases  lost,  witliout  his  consent,  and  the 
court,  by  a  species  of  equitable  substitution,  repairs,  as  far  as 
practicable,  the  wrong,  and  prevents  the  wrongdoer  from 
profiting  by  his  fraud. 

And,  indeed,  courts  of  law,  borrowing  the  equitable  principle,, 
in  cases  of  misappropriation  by  agents,  vest  in  the  principal  at 
his  election  the  legal  title  to  a  chattel  or  security  in  the  hands 
of  the  agent,  purchased  exclusively  by  the  application  of  the 
embeixlcd  or  misappropriated  fund:  Taylor  \,  Ptumer,  3  Maule 
&  S.  562.  It  is  at  this  point  that  the  controversy  in  the 
present  case  commences,  and  the  divergence  arises  which  has 
led  to  this  litigation.  It  is  claimed,  on  behalf  of  the  defendant, 
that  courts  of  equity  in  commercial  cases,  where  the  daim  of 
the  plaintifT  originates  in  a  fraud  in  the  sale  of  personal  prop- 
erty, do  not  undertake  to  follow  proceeds  in  tile  hands  of  the 
wrongdoer,  but  that  the  defrauded  party,  having  consented  to- 
part  with  his  title,  is  remitted  exclusively  to  such  l^a|  1 
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dies  as  are  {pven  for  the  redress  of  the  wrong.  The  jurisdic- 
tion of  courts  of  equity  in  cases  of  trust  or  agency,  or  cases 
of  like  character,  it  is  insisted,  is  founded  upon  the  ancient 
jurisdiction  of  these  courts  over  trusts  and  fiduciary  relations, 
and  has  not  been  and  ought  not  to  be  extended  beyond  these 
cases.  It  is  ytry  true  that  trusts  and  trust  relations  are  pecul- 
iarly cognizable  in  equity,  and  have  been  so  cognizable  from 
the  earlicsit  period  of  equitable  jurisprudence.  Hut  it  is  to  be 
said  that  these  are  but  branches  of  the  larger  jurisdiction  over 
frauds,  which  equity  abhors,  and  of  which  it  has  cognizance 
admittedly  in  many  cases  not  connected  with  technical  trusts 
or  agcnc}'.  It  cannot  be  denied  that  the  protection  of  etsikis 
fKT  trusUmi  against  frauds  of  the  trustee  is  an  object  of  peculiar 
soScitude  in  the  courts  of  equity.  They,  in  many  cases,  are 
Incapable,  by  reason  of  age,  inexperience,  or  other  incapacity, 
from  looking  out  for  themselves,  and  the  court  stands  in  the 
attitude  of  guardian  of  tlicir  interests.  Rut,  as  has  been  said, 
a  court  of  equity  does  not  restrict  its  remedial  processes  to  the 
aid  of  the  helpless  or  the  ignorant.  It  embraces  within  its 
\'iew  the  general  claims  included  within  what  are  called  quasi 
truHti,  and  inter\'enes  to  prevent  violations  of  equitable  duty 
by  whonuoe\*er  committed  or  whoever  may  sufler  from  the 
violation.  It  goes  altogether  outside  of  trust  rebtions  in 
many  cases  to  prei'ent  fraud,  or  to  compel  a  restoration  of 
property  obtained  by  fraud.  The  exercise  of  the  jurisdiction 
to  set  aside  fraudulent  transfers  of  real  or  personal  property 
made  in  fraud  of  creditors  is  fiimiliar.  And  the  jurisdiction  is 
moMt  benefiaally  invoked  in  cases  of  private  fraud  to  rescind 
translera  of  real  estate  procured  by  fraudulent  representations, 
and  to  restore  to  the  defrauded  vendor  the  title  of  which  he 
has  been  defrauded.  It  often  happens  in  cases  of  transfers  of 
real  estate  procured  by  fraud  that,  before  the  action  is  brought 
or  the  plaintiff  is  apprised  of  the  fraud,  the  fraudulent  vendee 
has  disposed  of  the  land  in  whole  or  in  part,  or  has  created 
Uens  thereon  in  &vor  of  the  Aona  fidt  purchasen  for  value. 
In  such  cases  the  court  will  mold  the  relief  to  suit  the  drcum- 
stances,  and  will,  at  the  election  of  the  plaintiff,  rescind  the 
cofitract  and  compel  a  reconveyance  of  the  part  of  the  bnd 
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^11  rcmaming  in  the  hands  of  the  vendor,  and  compel  the 
wTongdoer  to  account  for  the  proceeds  of  the  bnd  sold,  or 
award  compensation  m  damages.  The  coittt  in  many  cases 
resorts  to  the  fiction  of  a  trust,  and,  by  construction,  adjudges 
that  the  proceeds  in  the  hands  of  the  wrongdoer  are  held  by 
him  as  trustee  of  the  plaintiffl  This  was  the  exact  nature  of 
the  relief  granted  in  the  case  of  Tnentfymm  v.  ffOUfir,  i  Beav. 
589,  as  appears  by  the  recital  of  the  decree  in  the  opinion  of 
the  master  of  the  rolls,  wheie  pait  of  the  estate  had  been  sold 
by  the  firaudulem  vendee.  In  Ckemej^  v.  GUmsM,  117  Mass* 
557,  a  bill  was  filed  by  the  defrauded  vendw  of  real  estate  t» 
reach  a  mortgage  taken  by  the  vendee  on  the  land  on  a  resale 
by  him,  and  the  court  sustained  the  bill  and  granted  the 
relief.  In  HmmmimU  v.  /Vwawri,  61  N.  Y.  145,  the  cdlirt 
rescinded,  at  the  instance  of  the  plaintifiT,  a  contract  for  the 
exciiange  of  real  and  perMMial  property,  owned  by  the  plain- 
tiff, for  a  £um  of  the  defendant  in  Michigan,  which  had  been 
consumnuted  on  the  plaintifTs  part  by  a  conve>*ancc  and 
transfer,  the  contract  and  conve>'ance  ha%*ing  been  obtained  by 
the  defendant  b>'  fraudulent  representations;  and  the  <lefcnd- 
ant  having.  afW  the  conveyance  to  him,  contracted  tc  sell 
part  of  the  land  conveyed  to  him  by  the  plaintiff,  the  court 
adapted  the  relief  to  the  circumstances,  and  rescinded  the 
conveyance  so  fiu-  as  practicable,  and  acQudged  that  the 
dcfendam  account  for  the  proceeds  of  the  personal  property^ 
included  in  the  sale. 

If  the  jurisdiction  exercised  by  courts  of  equity  in  respect 
to  undoing  fraudulent  conveyances  of  real  estate,  and  follow- 
ing the  proceeds  in  the  hands  of  the  firaudulem  grantee^ 
appertains  in  like  manner  and  degree  to  sales  of  personaityp 
it  would  seem  that  the  plaintiff  in  the  pmsent  case  was  entitled 
to  relief.  The  &ct  that,  before  the  actfon  was  brought,  Burk- 
halter  &  Co.  had  made  a  general  assignment  for  the  benefit  of 
creditors  to  the  defendant  is  no  obstacle  to  the  rdief,  iC  except 
for  the  assignment,  the  court  would  have  interposed,  on  the 
prayer  of  the  plaintiff,  it»  prevcnta%T  and  other  remedies,  to 
have  enabled  the  plaintifr  to  reach  the  unpaid  claims  against 
the  subvcndees.    An  assignee  for  creditora  is  not  a  purchaser 
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fcrvalnc;afid  stands  in  no  other  or  bctttr  poHlioo  thaa  Ihs 
assignor  as  pcapecta  a  remedy  to  reach  the  proceeds  of  the 
sales  by  Burfchaker  &  Co.:  giwrfwui  v.  Wotkiiwur,  99  N.  Y. 
149.  I  N.  E.  404;  Bmnmrd  v.  Cmmphdi.  58  N.  Y.  76;  ^tf- 
d^  V.  5«r/«m.  18  Md.  383 ;  Bmumg  v.  Aiinr,  3  Onh.  48. 
It  is  claimed  diat  the  general  civfitors  of  the  fins  will  be 
prejudiced  if  the  plaintiir  b  allowed  to  prevail,  and  Aat  he 
will  thereby  acquire  a  preference  over  the  odwr  credtoors  of 
toe  nsohrent  firm.  But  general  ciedRUfs  have  no  ei|uity  or 
r^lit  to  have  appropnaied  to  the  pajment  oC  their  debts  the 
property  of  the  plamtiff,  or  property  to  which  it  is  equitably 
entitled  as  betwesn  it  and  Burkhahcr  ft  Co. 

They,  so  fiv  as  appeafs,  advanced  aothmg,  and  gave  no 
crecEt  on  uie  nith  01  the  foms  possession  of  ne  si^are^ 
assuming  that  that  element  would  have  had  any  bearing  on 
the  case.  If  the  sugan  had  existed  in  specie  in  the  hands  of ' 
the  assignee,  it  cannot  be  doubted  Aat  the  pbmtifl' on  rescind- 
ing the  sale  would  have  been  entitled  to  retake  them,  and  the 
general  credkors  are  in  no  worse  position,  if  the  plaintiir  b 
awarded  the  proceeds,  than  they  would  have  been  if  the 
sugars  had  remained  unsold.  Much  was  said  on  theargo- 
upon  the  diflcrence  bum  ecu  a  treyasscr  taking  and 
\  of  the  property  of  another  and  the  case  of  a  sale  of 
perronal  property  to  a  vendee  induced  by  fmod.  It  is  the  law 
of  this  state,  as  in  England,  that  title  passes  on  such  a  sale  to 
the  firaudulent  vendee,  notwithstanding  diat  the  crime  of  false 
pretenses  b  includcri  in  the  statute  dcfinilion  of  a  fclony,  but 
which  was  not  such  at  common  law:  Bmwmrd^,  CmmpMl^ 
smprm;  Wise  v.  Grmmi,  140  X.  Y.  593,  35  N.  E.  1078 ;  Benj. 
Saks  (6tfa  Ed.)  f  433:  Fasutty,  Smkk,  33  N.  Y.  353;  Beme-^ 
dkt  V.  WyHmm^  48  Hun,  134.  But  a  purehase  procured  by 
fraud  b  in  no  sense,  as  between  the  vendor  and  vendee;  right- 
fiiL  It  was  wrongful,  and,  while  a  transfer  so  induced  vests 
a  r^ht  of  property  in  the  vendee  until  the  sale  b 
the  meaiia  and  aa-  by  whidi  it  was  procured  was  a  \ 
of  aa  tkminul  prinoplc  of  justice.  But  the  rule  b  that  n 
sale  of  personal  property  induced  by  fiaud  b  not  void,  but  b 
only  voidable  on  the  part  of  the  pm^  dcfraudedL    "'TUa 
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docs  not  mean  that  the  contract  is  void  until  ratified;  it 
means  that  the  contract  is  valid  until  rescinded.**  When  a 
contract  of  sale  is  infected  by  fraud  of  the  vendee  is  consum- 
mated, and  the  property  delivered,  the  vendor  on  discovering 
the  fraud  may  puraue  one  of  several  courses.  He  may  affirm 
the  contract,  and  an  omi^ion  to  disaffirm  within  a  reasonable 
time  after  notice  of  the  fraud  will  be  deemed  a  ratification. 
He  may  elect  to  rescind  it,  and  thereby  his  title  to  the  prop- 
erty is  reinstated  as  against  the  purchaser  and  all  persons 
deriving  title  from  him,  not  being  Sc/ta  fide  purchasers  for 
\'aluc,  and  a  purchaser  b  not  such  who  takes  the  property 
for  an  antecedent  debt,  or  who  purchased  the  property  on 
credit,  and  has  not  paid  the  purchase  money  or  been  placed 
in  a  position  where  payment  to  a  transferee  of  the  claim  can- 
not be  resisted:  Barnard  v,  Campbett^  SH/^ra;  Daws  v.  KuUUr^ 
«4  N.Y.  121 :  MatsoH  v.  MtUkar^  42  Mich.  477,  4  N.W.  200; 
I  Bcnj.  Sales,  p.  570.  note. 

Upon  rescission  the  vendor  may  follow  and  rctike  the 
property  wherever  he  can  fin<l  it,  except  in  the  case  mentioned, 
or  lie  may  sue  for  conversion.  When  these  legal  remedies 
arc  available  and  adequate,  clearly  there  is  no  ground  for 
going  to  a  court  of  equity.  The  legal  remedies  in  such  case 
are  and  ought  to  be  held  exclusive.  But  in  a  case  like  the 
present,  where  there  is  no  adequate  legal  remedy,  either  on 
the  contract  of  sale  or  for  the  recovery  of  the  property  in 
specie,  or  by  an  action  of  tort,  is  the  power  of  a  court  of 
equity  so  fettered  that  where  it  is  shown  that  the  property  has 
been  converted  by  the  vendee,  and  the  proceeds,  in  the  form 
of  notes  or  credits,  are  identified  be>'ond  question  in  his  hands, 
or  in  possession  of  his  voluntary  assignee,  it  cannot  impound 
such  proceeds  for  the  benefit  of  the  defrauded  vendor  ?  The 
only  reason  urged  in  denial  of  this  power  which  to  our  minds 
has  any  force  is  based  on  the  assumption  that  it  would  be 
contrar}'  to  public  polic)*  to  admit  such  an  equitable  prindple 
into  commercial  transactions.  But  with  the  two  limitations 
adverted  to,  and  which  ought  strictly  to  be  observed,  (i)  that 
it  must  appear  that  the  plaintiflT  has  no  adequate  remedy  at 
Jaw.  either  in  consequence  of  insolvency,  the  dispersion  of  the 
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property,  or  other  cause,  and  (2)  that  nothing  will  be  adjudged 
as  proceeds  except  what  can  be  specifically  identified  as  such, 
business  interests  will  have  adequate  protection.  Indeed,  the 
disturbance  would  be  much  less  than  is  now  permitted  in 
following  the  property  from  hand  to  hand  until  a  Sa/ta  fidt 
purchaser  is  found. 

The  case  of  Small  v.  Attwood^  Younge,  507,  is  a  ver>* 
tnstructi%'e  case,  which  involved  a  large  amount,  was  argued 
by  eminent  counsel,  and  received   great  consideration.      It 
supports,  we  think,  the  equitable  jurisdiction  invoked  in  the 
present  case.     It  was  an  action  by  the  purchaser  to  rescind 
a  contract  for  the  sale  of  mines  and  mining  propert)*  induced 
by  fraudulent  representations,  and  to  recover  the  purchase 
mone>*  paid  to  the  amount  of  about  ;C200,ooo.    The  court 
found  the  fraud  and  rescinded  the  contract,  and  made  a  decree 
for  an  accounting.    On  a  supplemental  bill  being  filed,  shon*- 
ing  that  the  purchase  money  paid  had  been  invested  by  the 
•eller  in  pub!ic  securities  in  his  name,  which  he  aftemrards 
caused  to  be  put  in  the  name  of  his  mother,  and  that  the 
purchaser  had  no  other  means  adequate  to  repay  the  purchase 
nione>',  the  chancellor,  on  an  application  for  an  injunction 
rettraining  the  transfer  of  the  securities,  held  that  the  money 
paid  could  be  followed  into  the  stock  purchased,  and  granted 
the  injunction.    The  case  of  Covin  v.  Gltason^  105  N.  Y.  256, 
II  N.  E.  504t  was  an  attempt  to  fasten  upon  the  estate  of  an 
insolvent  a  preferential  lien  for  money  put  into  his  hands  by 
the  plaintilTfor  the  purchase  of  a  mortgage  for  her,  and  which 
he  applied,  without  authority,  to  the  payment  of  his  debts 
before  the  assignment,  with  the  exception  of  a  small  sum 
(530),  which  went  into  the  hands  of  the  assignee.    The  court 
held  that  the  mone}>,  which  the  insolvent  had  used  to  pay 
debts  prior  to  the  assignment,  was  not  a  preferred  debt,  but 
sustained  her  right  to  be  paid  the  small  sum  which  the 
assignee  received  belonging  to  the  trust.    This  case  points 
the  distinction.    The  character  of  the  debt  gave  it  no  priority. 
The  fund  had  been  dissipated,  and  could  not  be  traced  among 
the  assigned  assets.    There  was  no  equitable  ground  of  pref- 
erence except  for  the  small  sum  mentioned. 
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Upon  the  Whole  caie.  we  are  of  the  opWoo  thai  Uiejud^- 
«e«t  CO  the  in»^  or  the  lefcfce  W.5  cofiect.  aiid  the  ^ 
gnntiag  a  new  trial  ihould  tlicfelbre  be  revened,«id  the 
judcment  oq  the  report  of  the  fefeiee  iffimed,  with  com. 
Judgpwntacoofdaighr.    AU( 
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A  I'RACTiCAL  Treatise  upon  the  Law  of  Ji-picial  Writs 
AND  Pkocem  in  Civil  and  Criminal  Ca5E<.  By  William 
A.  Aloerson.  of  the  New  Vork  Bar.  New  York:  Baker. 
Voorhis&Co.     1895. 

Thiii  most  interesting  volume  is.  we  believe,  the  first  com- 
plete survey  that  has  been  made  of  the  law  of  process.  Other 
%i*ritcr!i  have  entered  the  field  from  one  or  more  directions, 
but  Mr.  Alderson  has  traversed  the  entire  territor>',  and,  as 
the  result  of  his  investi;;ations,  has  (^ven  us  a  philosofihical 
treati.^  coverini;  all  that  is  included  in  his  subject 

After  a  brief  historical  re^'kw  of  process  at  tlie  Roman  and 
early  Knglish  law,  he  sutes  his  definition  of  the  word  **  writ.** 
He  says,  it  is  "  an  instrument  in  writing;,  in  an  epistolary  (brm, 
running  in  the  name  of  the  sovxreign  of  a  State,  issued  out  of 
a  court  of  justice  or  by  a  jud;;e  thereof  at  the  commencement 
of  an  action  or  at  any  time  during  its  progress,  or  incident 
thereto,  usually  under  the  seal  of  the  court,  duly  attested,  and 
directed  to  some  ministcri;il  officer  or  to  the  party  to  be  bound 
by  it,  commanding  the  commission  of  some  act  at  or  within  a 
time  specified,  or  prohibiting  the  doing  of  some  act'*  If  space 
permitted  we  could  dissect  this  carefully  considered  definition, 
and  show  how  wonderfully  Mr.  Aldekson's  entire  subject  is 
bound  up  in  embryo,  as  it  were,  within  its  terms. 

In  discussing  the  validity  of  process,  he  contributes  a  valu- 
able commentar)'  on  the  term  "  void  '*  and  "  voidable,'*  showing 
the  frequency  ^i-ith  which,  in  this  connection,  the  words  have 
been  abused.  He  treats  with  liberality  and  common  sense  the 
questions  of  whether  the  imperfect  styling,  and  the  absence  of 
signature  or  seal,  should  be  allowed  to  invalidate  a  writ,  and 
he  uses  as  his  text  the  words  of  Judge  Jenkins  in  1^0^  v.  CM, 
40  Fed;  Rep.  433,  to  the  effect  that  though  a  certain  amount 
of  ceremonial  may  be  necessary  to  assist  the  human  mind, 
*•  formality  should  never  be  permitted  to  work  injustice  or  deny 
substantial  right'* 
412 
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In  treating  of  "Service  on  Corporations/'  the  author  repu- 
diates the  doctrine  of  his  native  State  (New  York)  to  the  effect 
that  a  foreign  corporation  may  be  served  by  scrx-ing  an  oflficer 
thereof  who  is  innide  the  jurisdiction  solely  on  his  oiftti  account, 
the  cause  of  action  not  having  arisen  and  the  corporation 
doing  no  business,  within  the  limits  of  the  jurisdiction.  The 
Federal  authorities,  and  indcecl  the  majority  of  the  State 
dedstons,  (avor  the  view  taken  by  the  author,  and  it  »  to  be 
obeicrved  that  the  Supreme  Court  of  the  United  States  has 
lately,  and  since  the  publication  of  his  book,  fortified  its  former 
position  on  the  question  :  GMey  v.  Marmmg  News^  15  Sup. 
Ct.  Rep.  559. 

His  discussion  of  the  rule  exempting  parties  and  witnesses 
from  service  will  be  found  particularly  interesting.  He  heartily 
approves  the  position  early  taken  by  the  Grcuit  Court  of  the 
United  States  for  the  Eastern  District  of  Pennsylvania,  in  Plarkt-r 
V.  Hotckkiss.  1  Wall.  Jr.  269.  That  decision,  it  will  be  remem- 
bered, extended  the  privilege  of  exempti^ in  to  the  case  of  a 
service  by  summons,  as  well  as  to  the  case  of  an  arrest  by 
capias,  and  though  the  decision  was  rendered  in  the  teeth  of 
an  opinion  by  Judge  Washington  who.  forty  years  before,  had 
followed  the  practice  of  the  English  courts,  it  has  to-day  in 
its  support  the  weight  of  American  authority. 

Finally,— for  we  have  not  space  to  give  even  an  outline 
of  the  book,  we  would  call  attention  to  the  author's  valuable 
chapters  on  the  Rights  and  Liabilities  of  (^cers  in  the  Exe^ 
cution  of  Process,  Property  Subject  to  Process,  and  the  Return 
of  Process.  His  exhaustive  treatment  of  the  first  of  these 
subjects  is  enough  in  itself  to  recommend  the  book  to  all 
Sheriff's  and  Marshall's  Solicitors  throughout  the  country, 
while  his  collation  and  criticism  of  the  authorities  .under  the 
two  other  heads,  give  ample  proof  of  his  industry  as  a  student 
and  ability  as  a  lawyer. 

While  Mr.  Aldersok's  research  is  thorough  and  profound, 
he  never  allows  himself  to  wander  out  of  the  straight  path 
before  htm.  His  sense  of  relevancy  is  always  unerring  and 
acute.  '  His  style  is  luckl  and  direct,  and  his  statement  of  a 
cue,  while  it  is  always  succinct,  is  never  so  succinct  as  to  be 
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obscure.  Like  a  skilful  draughtsman,  he  is  seldom  mistaken 
in  his  outline;  he  sees  clearly  the  principle  that  underlies  a 
given  precedent,  and,  as  In  his  mind's  eye  he  strips  the  case  of 
unnecessary  clothing,  he  is  able  to  present  it  with  boldness 
and  precision. 

We  cannot  too  much  commend  the  rigid  separation  which 
he  always  observes  between  the  results  of  the  cases  and  his 
.own  opinions.  Whenever  he  approaches  a  subject  as  to 
which  there  is  a  conflict  of  authorities,  he  is  careful  to  lay 
both  sides  before  the  reader,  first  one  side  and  then  the  other, 
and  then  in  a  paragraph  headed  '*5lswr  MMbjt€^^Amtkm^s 
vicwsr  he  restates  the  problem  boldly  and  gives  hb  own 
conclusions.  We  can  say  truthfully,  and  without  fear  of  con- 
tradiction, that  in  these  paragraphs  headed  ** Author's  Viewy  " 
is  to  be  found  the  most  valuable  portion  of  his  u'ork. 

We  hope  that  we  have  dwelt  long  enough  on  the  philo- 
sophical side  of  Mr.  Aloeksom's  book  to  make  the  student 
wish  to  read  it  The  theoretical  knowledge  of  the  law  of 
process,  which,  as  we  have  been  told,  enabled  Judge  Cad- 
walader,  while  at  the  bar,  to  dispense,  if  he  chose,  with  the 
printed  forms  and  to  draw  a  writ  olT  hand  on  a  piece  of  blank 
foolscap  paper,  was,  after  all,  part  of  that  profound  knowledge 
of  the  law  which  made  him  subsequently  one  of  the  most  * 
distinguished  of  our  jurists.  Such  a  theoretical  knowledge  of 
the  law  of  process  is  apparent  on  every  leaf  of  this  most 
\'aluable  treatise.  We  should  not,  however,  do  the  author 
justice,  did  we  not  equally  extol  the  practical  aspect  of  his 
work.  The  every-day  importance  of  the  subject  and  the 
practical  handling  which  it  has  received,  will,  we  believe, 
secure  to  the  book  a  place  in  the  library  of  every  active  lawyer. 

Francis  Fisher  Kaxe. 

Ha.\i>iiook  op  Crimikal  Procedure.   By  Wm.  T.  Clark,  Jr., 

Author  of  Clark's  Handbook  of  Criminal  Law,  Etc  St  Fsul, 

Minn. :  West  Publishing  Co.     189$. 

This  admirable  little  volume  forms  an  excellent  companion 

to  the  Handbook  of  Criminal  Law,  issued  some  months  ago 

by  the  same  author;  and  «^iat  was  saki  in  praise  of  that  book 
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a|ip\ies  equally  to  this.  Here  the  practitioner  may  find  in 
compact  form  all  that  is  really  necessary  for  practice  in  the 
trial  of  criminal  cases ;  and  he  will  find  it  decidedly  to  his 
ad\*antage  to  have  it  always  at  his  hand. 

The  author  is  ver>'  clear  and  positive,  as  usual,  in  his  state- 
ments of  the  law.  and  less  bound  by  authority  than  b>'  the 
dictates  of  his  own  reason.  For  example,  in  speaking  of 
extradition,  after  having  mentioned  the  fiict  that  there  is  a 
conflict  on  the  question  whether  or  not  a  person  illegally 
arrested  in  a  foreign  countr>-  can  be  legally  tried  in  the 
•country  to  which  he  is  brought,  he  veiy  wisely  adds,  that  in 
reason,  it  would  appear  that  the  person  arrested  should  not  be 
allowed  to  raise  any  objection,  though  an  objection  coming 
from  the  authorities  of  the  country  from  which  he  was 
abducted  should  be  regarded : — a  distinction  which  does  not 
seem  to  be  stated,  at  lea<  in  such  a  concise  manner,  in  any 
rqx>rted  case. 

There  are,  hou^ever,  a  (ew  slight  inaccuracies,  or  rather 
deficiencies,  to  be  found  in  this  volume.  Such  is  the  omission, 
in  the  discussion  of  the  admissibility  of  dying  declarations,  to 
state  that  a  declaration,  made  when  not  in  fear  of  impending 
•death,  and  therefore  inadmissible,  becomes  admissible  after- 
ward, if  reaifirmed  when  in  expectation  of  death ;  this  is  so, 
whether  the  former  declaration  is  first  reread  or  repeated  to 
the  deceased,  and  then  reaffirmed  or  assented  to  by  him : 
i&7  V.  Stkff,  13  Cox  C.  C.  i68:  or  if  simply  reaffirmed, 
though  not  repeated  or  reread :  Jokm»m  v.  Stmie^  (Ala.)  i6 
So.  Rep.  99. 

But  these  flaws  are  too  trifling  to  impair  the  \'alue  of  the 
work  as  a  whole;  and  the  Bar  may  feel  assured  that  in  this, 
as  in  the  other  volumes  of  this  series,  they  will  have  a  most 
useful  volume  for  the  table,  to  be  kept  at  hand  fi>r  constant 
feference,<— and  one  that  will  rarely,  if  e%'er,  disappoint  them 
when  they  consult  it      •  X. 

HiaiOKY  or  the  Law  of  Real  PBonamr  ix  New  York. 
By  RoEBET  Ludlow  Fowlee.  New  York :  Baker,  Vooi^is 
ikCo.     1895- 
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The  subtitle  of  tliis  work.  **An  Essay  Introductory  to  the 
Study  of  the  New  York  Revised  Sututes/*  explaia^  the  pur- 
l>nse  of  the  author  as  he  would  have  it  understood.  The  nine 
chapters  of  the  book  may  be  roughly  divided  into  two  parts, 
the  first  four  are  historical  in  character,  while  the  last  five  arc 
devoted  to  a  concise  discussion  of  some  of  the  technical  ques- 
tions arising  in  modem  conveyancing  under  tlie  New  York 
C'vdc.  The  work,  therefore,  is  of  local  rather  than  general 
interest,  but  in  the  historical  portions  there  are  several  dUcus- 
Mi»ns  which  are  of  importance  upon  questions  of  G>lonial 
U\v.  Prior  to  1664  the  States  General  of  Holland,  through 
tlie  Dutch  West  India  Company,  had  exercised  sovereign 
ixiucrs  o\'er  that  portion  of  the  country  then  known  as  New 
Notheriand,  hence  a  view  of  the  land  law  of  New  York 
in%'olves  a  consideration  of  the  grants  of  the  Dutch  West 
India  Company.  With  the  Englinh  occupation  under  the 
Duke  of  York's  patent  a  number  of  questions  arise,  for 
example,  as  to  whether  England's  title  to  New  York  was 
derived  through  the  right  of  discover}*  and  occupation,  or  by 
means  of  conquest  and  cession.  The  author  treats,  at  some 
length,  the  Common  Socage  tenure  by  which  the  k&nds  were 
licld  of  the  Croii*n,  leading  up  to  a  discussion  of  the  recent 
iiiportant  case  tA  DeLanccf  v.  Prcpgras,  138  N.  Y.  26,  where 
K'tvt  of  the  questions  before  the  court  was  as  to  what  was 
fi>rnierly  the  remedy  for  nonpayment  of  the  quit  rent  reserved 
ti>  the  Crown.  Mr.  Fowler  criticises  rather  sharply  the 
opinion  of  the  court  that  the  King  might,  by  inquisitbn,  have 
the  estate  of  the  tenant  declared  at  an  end.  resume  his  posses- 
sion, and  his  original  seizin  w*ould  be  restored  unaflcctcd  by 
the  pre\'ious  demise,  and  further  distinguishing  a  fee  fiirm 
grant  from  the  Sovereign  and  one  from  a  private  person  after 
tl  c  statute  Quia  Emptarn,  It  is  obvious  that  a  consideration 
of  this  subject  must  be  technical  and  intricate.  It  would  be 
interesting  to  contrast  the  \'iews  of  Mr.  Fowler  and  Justice 
Manvard  with  those  of  the  Supreme  Court  of  Pennsylvania 
in  IngtnoU  v.  SargemU^  i  Whart  337,  in  which  the  sutute 
of  Quut  Empttrts  was  declared  never  to  have  been  in  force  in 
Pennsylvania.     In  the  collection  of  authdrities  Mr.  Fowler. 
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-shows  great  fidelity  and  tnduniy  in  research,  and  the  work 
will  undoubtedly  be  valuable  to  those  who  are  icqutred  to 
investigate  the  early  land  law  of  New  York.  A  work  of  this 
character  indicates  with  startling  clearness  how  close,  after  all, 
i»-e  are  to  the  Middle  Ages.  W.  H.  L. 


Cases  ox  CoxsTmmoNAL  Law,  with  Notes.  By  James 
Bradlev  Thayer.  LL.D.  In  two  volumes.  Cambridge: 
Charles  W.  Se\'er.     1 895 . 

The  last  parts  of  this  work  do  not  disappoint  the  expectation 
arising  from  the  perusal  of  the  first  part,  which  was  revicued 
in  33  Am.  Law  Reg.  &  Rev.  410.  Part  III  deals  with  cases 
on  the  right  of  Eminent  Domain  and  Taxation,  and  Part  IV 
with  Ex  poU  facto  laws.  State  laws  impairing  the  obligation  of 
contracts,  the  regulation  of  commerce,  money,  war,  insurrec- 
tion and  militar>*  law.  With  Part  IV  is  published  a  \'er>'  good 
index  of  the  entire  work.  It  goes  without  saying  that  the 
cases  are  excellently  selected,  and  that  one  who  possesses  this 
work  of  Prof.  Thavek's  has.  in  a  small  compass,  all  the  prin- 
cipal cases  dealing  with  the  Constitution  of  the  United  States, 
besides  a  collection  of  valuable  notes,  references  and  excerpts 
from  the  principal  text  books  and  historical  documents. 
There  is  little,  indeed,  that  is  left  to  be  desired,  except  that 
one  would  have  wished  the  editor  to  have  sometimes  given 
hi.s  own  views,  at  least  so  far  as  to  call  the  reader's  attention 
to  the  discrepancy,  if  any.  or  the  real  conflict  between  many 
of  the  reported  decisions.  Outside  the  law  school,  only  those 
who  are  fond  of  Constitutional  Law  will  possess  this  book  or 
read  the  cases  there  referred  to,  and  to  them  it  would  have 
been  a  matter  of  great  interest  to  know  what  one,  who  has 
given  the  time  and  attention  to  the  subject,  thinks  concerning 
the  various  doctrines  of  Constitutional  Law  laid  doii-n  by  the 
cases  reported.  For  instance,  in  looking  at  Dartmouth 
College  Case,  we  would  not  have  objected  to  have  the  editor 
give  his  own  opinion  on  the  different  points  of  Marshairs 
argument  Again,  we  would  like  to  have  heard  what  PtaC 
Thater  would  have  to  say  on  the  opinion  in  Wisitm  v.  Giy 
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9f  CkmHisioum^  thai  a  sUte  tax  on  incomes  finon  personal' 
property,  in  so  for  as  they  (all  on  the  income  finon  United 
Sutcs  bonds,  b  unconstitudonai.  The  case,  perhaps,  did  not 
Mx*m  of  such  vital  importance  when  decided,  and  yet,  to-day 
it  has  a  special  interest,  not  only  because  of  its  important 
bearing;  on  the  recent  income  taoc  decision,  but  from  the  (act 
that  in  other  countries,  such  a:i  Germany,  where  a  state  tax 
on  the  operations  of  the  Federal  government  would  be  voMU 
it  has  been  decided  that  a  {general  tax,  which  includes  invest- 
ments in  the  funds  of  the  Federal  government,  is  objectionable.. 
We  must  remember,  however,  that  this  collection  of  cases 
Is  primarily  for  the  students  of  the  Harvard  Law  School,  and 
that  the  theory  of  the  case  system  adopted  hy  that  school  is 
to  have  the  students  read  the  original  cases  and  think  out  the  * 
points  involved  lor  themselves,  without  too  great  reliance  on 
the  aid  of  text  books  or  suggestive  editorial  notes.  To  any 
one' who  is  doing  any  work  on  Constitutional  Law,  these  cases* 
will  be  invaluable,  as  they  will  enable  him  to  carry  around 
with  him  two-thirds  of  the  material  which  he  needs  in  a  small 
and  convenient  compass.  W.  D.  L». 


The  United  States  Income  Tax  Law  Simplipieo  foe  Busi- 
NESS  Mex.     3d  Ed.     Enlarged  and  Revised.     By  Fked-^ 

EKtCK  A.  WVMAN.      189$. 

The  Income  Tax  Law.  Arranged  with  Annotations.  By 
Francis  B.  Bracken,  assisted  by  EuarracB  Grimes.  Phila- 
delphia :  Kay  &  Bro.     189$. 

The  fact  that  the  Income  Tax  Law  no  longer  graces  (?)  the 
Statute  Books  of  this  country,  is  no  reason  why  the  very 
excellent,  and  had  the  law  been  alkiwed  to  stand,  practicaiL 
little  books  of  Mr.  Frederick  A.  W^-man  and  of  Messrs. 
Francis  B.  Bracken  and  Eustace  Grimes  should  be  regarded 
as  valueless.  Both  these  books,  like  the  others  upon  the 
same  subject,  which  have  already  been  notkred  in  these  pages, 
are  exceedingly  well  done,  and  lawyers  would  do  well  to  put 
them  away  on  their  shelves  ibr  a  possible  future  use    Their 
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TcCerenoes  are  very  complete  and  the  variety  of  arrangemeiH 
makes  it  difficult  to  decide  which  is  the  best 


It  is  interesting  to  note  that  Dr.  Pexsipor  Frazer's  valu- 
able work,  "A  Manual  of  the  Study  of  Documents/*  is  already 
recognized  and  cited  as  an  authority  by  the  courts.  In  a 
careful  opinion  in  disposing  of  a  rule  for  a  new  trial  in  yamdtr* 
dice  V.  Smydtr,  (Common  Picas  of  Luzerne  County).  Rice,  J., 
quotes  from  Dr.  Frazer  s  work  at  length  and  adopts  the 
author's  conclusions  as  the  basis  of  his  decision.  This  is  only 
another  illustration  of  a  foct  well-known  to  those  who  have 
had  the  pleasure  of  practicing  before  him,  that  Judge  Rice  is 
always  abreast  of  the  times  and  is  constantly  adding  to  his 
unusually  brge  store  of  legal  knowledge.  It  will  be  remem- 
bered that  the  work  referred  to  was  reviewed  in  these  pages 
when  it  first  made  'V»  aqipearance. 


We  have  read  with  much  interest  Mr.  J.  J.  H.  Hamiltox's 
pamphlet  on  "  National  Corporations,**  which  is  reprinted  from 
the  "University  Law  Review.*' 


We  have  received  the  following  communication  Irom  a  sub- 
scriK>er: 

EdUor  Anurkan  Law  Register  and  Review  : 

Can  any  of  the  readers  of  the  Register  give  me  any  informa- 
tion as  to  the  whereabouts,  within  several  years  past,  of  William 
Cortland  ?  He  had  large  business  interests  in  diflcrent  cities- 
of  Pennsylvania,  and  in  the  oil  fields,  several  years  ago.  Any 
such  information  will  be  important  to  his  relathres. 

Carl  H.  Beckham,  Attorney, 

Toledo,  Ohio. 


PENNSYLVANIA  BAR  ASSOCIATION. 

The  first  annual  meeting  of  the  Pennsylvania  Bar  Associa- 
tion will  be  held  at  Bedford  Spring,  July  loch  and  I  ith.  It 
i«i  expected  that  it  will  be  an  interesting  and  pfx>fitable  occasion, 
and  the  indications  point  to  a  large  attendance  from  all  over 
the  State.  The  association  was  organized  by  a  convention 
held  at  Harrisburg  last  winter  in  response  to  a  call  signed  by 
o\'er  800  members  of  the  Bar  from  every  county  in  the  State. 

The  meeting  uill  be  opened  by  an  address  from  the  Presi> 
dent,  Hon.  John  W.  Stmonton,  of  Dauphin.  In  addition  to 
the  regular  and  routine  business,  papers  will  be  read  as 
follows : 

'*  The  Mission  of  Sute  Bar  Associations,*'  by  J.  Newton 
Fiero,  Esq.,  of  Albany,  N.  Y. ;  "  L^  Education,"  by  George 
Wharton  Pepper;  "The  Local  Bar  Association:  Its  Func- 
tions and  Relations  to  the  State  Bar  Association/*  by  Alex. 
Simpson.  Jr. 

The  meetings  will  close  with  a  banquet  on  the  evening  of 
the  I  Ith,  over  which  Hon.  John  W.*  Dalzell  is  expected  to 
preside.  The  following  toasts  «'ill  be  responded  to :  **  The 
Commonwealth;*'  "The  Client;"  **The  Law>er  and  his 
Wife;"  "The  Bar;"  "The  Bench;"  "The  Lqjislature ; " 
"Ourselves,  the  Bar  Association;"  "The  American  Bar 
AsHociation." 

The  new  association  starts  with  a  roll  which  includes  the 
leading  members  of  the  Bar  in  almost  evcr>'  county,  and  which 
ranks  it  in  point  of  membership  second  only  to  New  York. 
The  ptissibilities  of  usefulness  of  such  association  are  large, 
both  subjccti%'ely  on  the  members  themselves  and  objectively 
in  the  good  which  may  be  attained,  both  b  raising  the  pro- 
fessional standard  and  guarding  and  directing  what  may  be 
denominated  as  technical  legislation.  The  measure  of  this 
usefulness  will  only  be  limited  by  the  degree  of  sustained 
interest  which  it  is  possible  to  elicit  from  members  of  such  an 
exacting  profession  as  ours. 
420 
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PROGRESS  OF  THE  LAW. 

As  UiMKED  mt  Decisions  selected  pkom  trb  Adtahcb 
Rcporrs  for  June. 


Bditod  bj  AmiHonis  BnwAWt. 


The  Supreme  Court  of  Loubiana,  in  .Vrccf  (Mnms  City  & 
L.  *.  €9,  V.  State  Beard  tf  ArMratiam.  17  So.  Rep.  418, 
has  recently  given  a  very  full  sutement  of  the 
po«*er5  and  duties  of  the  state  board  of  arbitration, 
established  for  the  settlement  of  labor  disputes, 
which  b  empowered  to  hold  an  investigation  with- 
out the  consent  of  all  the  parties,  (i)  On  application  of  em- 
ployers or  emplo>-es,  or  of  a  duly  authorized  agent  of  the  latter; 
or  (2)  On  notification  from  the  nuyor  or  a  district  ju<^  in  the 
parishes  that  a  lock-out  or  strike  is  seriously  thteatened.  The 
summary  of  these  powers  and  duties  is  as  folloH*s; 

(1)  The  board  is  not  \'csted  with  juUkial  fynctions.  It  sits 
as  a  court  of  conciliation,  wth  the  authority  to  formulate  4 
dedsion,  and  to  have  it  recorded : 

(2)  In  the  first  instance,  it  b  the  dut>-  of  the  board  to  pMi 
upon  questions  of  regularity  and  compliance  with  the  statute, 
or  the  contrary,  in  the  steps  taken  to  bring  labor  troubles  to 
its  notice: 

(3)  It  b  authorised  to  hear  the  po/ticft,  make  inquir 
the  caiaes  of  trouble,  advise  the  panics,  and  keep  a  rec 
its  dedsioB  fcgarcfing  the  cause  of  dtipute : 

4^ 
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(4)  It  is  not  bound  in  all  things  to  decide  according  t» 
technical  rules  of  law  that  would  possibly  determine  issues  in 
a  court  of  justice,  but  it  is  subject  to  the  terms  of  the  statute 
under  which  it  was  organized,  and  is  bound  to  observe  those 
broad  rules  of  law  and  equity  without  which  no  board  of  arbi- 
tration and  conciliation  can  make  a  just  decision : 

(5)  Objections  upon  the  grounds  of  irregularity  must  be 
urged  before  the  board,  and  heard  contradictorily  with  the 
parties  concerned,  or  their  duly  authorized  representatives,  prior 
to  application  to  the  court  to  correct  alleged  errors : 

(6)  An  apprehension  that  the  conclusion  and  decision  of  the 
board  will  be  erroneous  is  no  ground  for  an  injunction ;  for  an 
injunction  will  not  issue  to  control  the  action  of  public  agents, 
acting  un<!er  legisladve  authority,  unless  irreparable  injury  is 
evident. 


The  Court  of  Appeals  of  New  York  has  lately  held.  aflSrm- 

ing  32  N.  Y.  Suppl.  498,  that  under  the  rules  of  the  ^ew 

^       York  clearing-house,  which  pro\ide  that  arrange- 

ciMrtof  mcnts  by  a  member  of  the  association  to  clear  for 
^1^       an  outside  bank  shall  not  be  discontinued  without 

iMoivMt  previous  notice,  and  that  the  notice  shall  not  take 
eflect  until  the  completion  of  clearances  on  the 
day  after  the  receipt  of  the  notice,  a  contract  by  which  a 
member  agrees  with  a  bank  that  is  not  a  member  to  clear  for 
it,  in  consideration  of  a  deposit  of  a  ceruin  sum  of  money  and 
bills  receivable,  is  valid,  and  requires  the  member  to  pay 
checks  on  the  other  bank  presented  to  the  clearing-house  on 
the  day  after  notice  of  discontinuance  is  given,  though  it  knew 
at  the  time  that  the  other  bank  H'as  insolvent ;  and  that  such 
payments  are  therefore  not  within  the  prohitxtion  of  the  New 
York  statute,  (Laws  1893,  c.  68.  |  48,)  forbidding  paymenU 
by  an  insolvent  corporation  made  with  intent  to  prefer  ere* 
ditors,  and  the  money  and  securities  held  under  the  aforesaid 
contract  are  applicable  to  the  amount  of  the  checks  so  paid  z 
QBfien  v.  Grants  40  N.  E.  Rep.  871.  Akbrkws,  C  J.,  and 
PiCKHAM,  J.,  dissented. 


PROGRESS  OP  THS  LAW.  433 

An  insolvent  building  a<taociation  has  the  ri^t  to  make  an 
assesument  on  a  borrowing  member's  stock,  for 
the  purpose  of  covering  losses,  and  thereby  equal- 
"^^y;  ian};  the  members,  so  that  at  the  ckwng  of  the 
affairs  of  the  association  all  may  go  out  on  an 
equal  footing :  Woklford  v.  CiHzens*  Bmlding^  Loan  &  Sav- 
mgs  Assu^  (Supreme  Court  of  Indiana.)  40  N.  E.  Rep.  694. 


According  to  a  recent  decision  of  the  Supreme  Court  of 

Pennsylvania,  the  provision  of  a  building  contract  for  the  for- 

ff,inn,j      feiture  of  5 10  a  day  for  each  day  the  building  re- 

CMcract.     mains  unfinished  after  tlic  day  fixed  for  iti  com- 

Ammnum  fli   plction.  docs  not  apply  to  delay  caused  by  changes 

^''^        in  the  material  ordered  by  the  owners,  though  the 

contract  should  provide  that  any  change  in  the  plans,  "cither 

in  quantity  or  quality  of  the  work,*'  shall  be  executed  by  the 

contractor,  *'  without  holding  the  contract  as  xiolated  or  void 

in  any  other  respect : "    IMfy  v.  Person,  33  Atl.  Rep.  33. 


In  the  opinion  of  the  Supreme  Court  of  Mississippi,  a  sleq>- 
ing  car  company  is  not  liable  for  an  assault  made  by  one  of  its 
stewards  on  a .  passenger  on  one  of  the  regular 
ammmm     cars  of  the  train,  who  has  without  right  entered 
^I'flSrtliit    ^^  defendant's  car  attached  to  the  train,  in  order 
to  induce  the  steward  to  sell  him  liquor,  in  viola- 
tion of  the  law,  and  of  the  orders  of  the  company :  Cassafy 
V.  Pullman  Palace-Car  Co,,  17  So.  Rep.  373. 

The  Court  of  Civil  Appeals  of  Texas  has  recently  held,  in 
accord  with  the  weight  of  authority,  that  a  person  who  boards 
a  train  merely  to  assist  another  to  a  seat  must 
give  notice  of  his  intention  to  get  off  again,  iff 
^  order  to  hold  the  company  liable  for  not  having 
Trata  given  him  time  to  do  so;  especially  when  the 
train  had  stopped  the  usual  and  a  reasonable  time  for  passen- 
gers to  get  on  and  oir,  and  he  jumped  off  of  his  own  volition 
after  it  had  started :  DiUiMgkam  v.  PSure,  31  S.  W.  Rep.  303. 
One  who  boards  a  train  in  order  to  assist  another  thereon, 
witbottt  giving  the  employes  of  the  company  any  notioe  of 
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bb  intention  to  aliglit,  cannot  recover,  if,  after  the  train  has 
suited,  he  attempts  to  get  ofT  without  requesting  that  the  train 
be  stopped,  and  is  injured  while  so  doing :  CetUrtU  R.  R,  & 
BaiUsmg  C:  <  Georgia  v.  Lacker^  69  Ala.  106.  See  2  A». 
L.  Rsa  &  Rev.  (N.  S.)  151. 

In  GHswMv,  due.  &  N.  W,  Ify,  Co,,  64  Wis.  652;  S.  C, 
36  N.  \V.  Rep.  101,  a  perKMi  not  a  passenger  got  upon  a  rail- 
road  train  at  a  station  in  order  to  assist  his  wife,  who  was  a 
|>assenger.  to  alight  therefrom.  She  had  already  left  the 
train ;  and  while  he  was  standing  on  the  platform  of  a  car.  the 
train  suddenly  started,  and  he  was  thrown  off  and  injured. 
Before  it  started,  however,  all  passengers  for  that  station  had 
^  off,  those  waiting  to  take  the  train  had  got  on,  and  the 
mail,  express  matter  and  baggage  had  been  put  oA*.  None  of 
the  employes  of  the  company  knew  that  he  expected  to  go  on 
the  train,  or  that  he  had  done  so;  and  a  brakeman  knew  that 
his  wife  had  got  oft*  the  train,  and  needed  no  assistance.  Upon 
the«c  iacu,  it  was  held  that  he  could  not  recover. 

When  the  plaintiff,  who  was  injured  by  the  negligence  of  a 
servant  of  the  company,  was  at  the  time  of  the  injury  on  a  trip, 
by  special  invitation,  in  the  officers*  car,  and  was 
Mfl^.  not  called  upon  to  pay  his  (are,  the  fact  that  he 
''^^  held  an  annual  free  pass  over  the  road  does  not 
relieve  the  company  from  liability.  It  will  not  be  assumed, 
from  the  fact  that  he  had  a  free  pass,  that  he  was  using  it  on 
the  occasion  in  question,  in  the  &ce  of  a  special  request  to  ride 
in  the  officers*  car,  where  &re  is  not  charged :  Tkom^som  v. 
YasM  &  M,  K  R.  Co,,  (Supreme  Court  of  Louisiana.)  17  So. 
Rep.  503. 

In  Gnut  Sorihim  Rmtway  Co.  v.  Polwur,  [1895]  i  Q.  B. 
862,  a  very  interesting  case  recently  decided  by  the  Queen's 
Bench  Division,  the  defendant,  a  passenger  on  the 
1^^  plaintiflTs  railway,  took  a  special  excursion  ticket 
entitling  her  to  travel  from  Peterborough  to  Wood- 
hall  Spa,  at  a  iare  considerably  lower  than  the 
ordinary  lare.  The  ticket  contained  a  conditkm  that  if  used 
for  any  other  station  it  would  be  forfeited  and  the  full  fere 
chargNxL      The   defendant  traveled  to  and  letomed  from 
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Homcastle.  a  station  be>''ond  Woodhall  Spa,  pa>nng  the  ordi- 
nary (xrt  for  the  journeys  between  Woodhall  Spa  and  Hom- 
casde.  The  total  amount  paid  by  the  defendant  was  much 
less  than  the  ordinary  return  (are  between  Peterborough  and 
Homcastle.  Upon  these  (acts  the  court  held  that  the  condi- 
tion as  to  forfeiture  was  applicable  to  stations  beyond  that 
named  on  the  ticket  as  well  as  to  intermediate  stations ;  and 
that  as  the  defendant  had  used  the  ticket  for  a  joume>*  to  a 
station  other  than  that  named  on  it,  and  not  merely  for  a 
journey  to  the  station  for  which  it  was  available;  the  plaintiffs 
were  therefore  entitled  to  treat  the  ticket  as  forfeited,  and  to 
reco\'er  the  full  (are. 


The  Supreme  Court  of  Illinois  has  recently  held,  in  /l/r  v. 
Httmkt^  40  N.  E.  Rep.  839.  that,  since  notes  given  in  settle- 
ment of  gambling  transactions  are  void,  even  in 
the  hands  of  innocent  indorsees  for  value  before 
maturity,  by  the  express  language  of  Rev.  Stat. 
111.  1893.  c.  38,  IS  131  &  136,  such  notes  will 
not  be  enforced,  although  made  and  indorsed  in 
another  state,  by  the  laws  of  which  such  notes,  though  in- 
valid as  between  the  original  parties,  are  good  in  the  hands  of 
mnocent  indorsees. 

A  contract  between  a  purchaser  of  "  futures**  and  a  broker, 
made  without  the  state,  during  the  existence  of  a  statute  mak- 
ing it  unlawful  to  deal  in  futures  "  in  this  state,'*  cannot  be  en- 
forced in  the  state,  though  valid  where  made:  Lemomms  v. 
Mayer ^  71  Miss.  5 14 ;  S.  C,  14  So.  Rep.  33 ;  WMte  v.  Eason^ 
(Miss.)  15  So.  Rep.  66. 

The  Privy  Council  of  England,  in  Forget  v.  Ostigmy,  [1895} 
A.  C.  318,  ha^  adopted  the  sound  rule,  that  when  a  broker  is 
employed  to  make  purchases  and  sales  of  stock 
CMtrad.     for  a  principal  whose  object  is  not  investment 
******^      but  speculation,  and  these  purchases  and  sales 
are  actually  completed  by  delivery  to  the  holder,  who  ob- 
tains the  money  necessary  to  pay  the  advances  required  by 
h3rpothecating  the  stock,  the  transactions  are  not  gambling 
contracts ;  for  delhrery  to  the  broker  is  delivery  to  the  prindpaL 
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There  is  an  annoution  on  this  subject,  in  i  Am.  L.  Reg.  ft 
Rw.  (X.  S)  436. 

An  association  of  fire  underwriters,  formed  under  an  at^ree- 
mcnt  providing  for  the  rct^ulation  of  premium  rates,  the  pre- 
vention of  rebates,  the  compcn^^tit.n  of  a(;cntit, 

Jrmst,  And  nonintercourse  with  companies  not  members, 
^■MMMrmT  **  n**^  *"  illejfal  conspiracy,  and  the  accomplbh* 
mcnt  of  its  puq>oscs  by  lawful  means  will  not  be 
enjoined  at  the  suit  of  a  company  not  a  member  of  the  asso* 
ciation :  Comtinemtai  Ins.  Cp.  v.  Baanl  cf  Fin  UmienvriUrs  tf 
tht  Pacific,  (Circuit  Court,  Northern  Dist.  of  California,)  67 
Fed.  Rep.  310. 


According;  to  a  recent  opinion  of  Judge  Wales,  of  the  Court 
of  Oyer  and  Terminer  of  New  Jersey,  in  the  case  of  Suuc  v. 
Harrigam,  31  Atl.  Rep.  1 05 2,  the  use  of  intoxica- 
N«w  Trtai.  *  ting  liquors  by  members  of  the  jur>',  during  a  trial 
^^^imn^  for  capital  felony,  unless  so  excessive  as  to  dis- 
qualify them  for  the  intelligent  performance  of 
their  duty,  is  no  ground  for  a  new  trial ;  though  it  is  irre$;ular, 
and  both  the  person  who  furnishes  it,  and  the  jurors  who  drink 
it.  are  dcservin;;  of  censure,  and  may  be  punished  for  so  acting 
without  the  permission  of  the  court. 

The  old  rule  was  tliat  any  indulgence  in  intoxicating  liquors 
by  the  jur>\  during  the  progress  of  either  a  dvil  or  criminal 
trial,  wa!i  ground  for  setting  aside  the  verdict,  although  the 
quiuitJty  taken  was  not  enoygh  to  affect  them  in  the  least : 
Peo,  V.  Douglass,  4  Cow.  (N.  Y.)«26 ;  Brant  \,  Fawicr^  7  Cow. 
(N.  Y.)  562 ;  Gregg  v.  McDamei,  4  Harr.  (Del.)  367 ;  but 
the  New  York  cases  cited  were  overruled  by  IVOsoh  v.  Abrm^ 
kams,  I  Hill.  207.  and  the  general  rule  now  is,  that  indulgence 
in  !iquor  by  any  of  the  jury,  during  a  trial,  whether  criminal  or 
civil,  will  not  vitiate  the  verdict,  unless  it  had  an  apparent 
effect  upon  those  who  partook  of  it,  or  was  such  as  to  create 
a  presumption  that  they  were  affected  by  it :  Pro,  v.  Saasami^ 
98  Cal.  235  ;  S.  C,  33  Pac.  Rep.  202 ;  Pco,  v.  Bcmmerly^  93 
Cal.  299;  S.  C.  33  Pac  Rep.  263 ;  CmnmrnKWcMi  v.  CUmj^ 
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48  Pa.  26 ;  Haure  v.  State,  1 1  Humph.  (Torn.)  491  :  King 
V.  S/tf/r,  91  Tcnn.  617  :  S.  C,  20  S.  VV.  Rep.  169 ;  Samiary 
JXstrui  cf  Chicago  v.  Cnllcrtcn,  147  III.  385  ;  S.  C,  35  N.  E. 
Rq>.  723 :  especially  irndministered  by  a  physician  to  a  sick 
Juror :  Peo.  v.  Pschcrhofer,  64  Hun.  (N.  Y.)  483. 

It  has  been  held,  howe\'er,  that  when  the  jury  has  drunk 
intoxicating;  liquor  during;  the  trial,  it  raises  a  presumption 
a^inst  the  validity  of  the  verdict,  which  may  be  rebutted  by 
showing  that  in  fact  the  jurors  were  not  intoxicated :  State  v. 
Madigan,  (Minn.)  59  N.  \V.  Rep.  490 ;  and  in  any  case,  the 
drinking  of  liquor  durinj;  a  trial  is  a  gross  impropriety,  for  which 
the  juror,  and  the  officer  permitting  it,  may  and  should  be 
punished :  Samtary  District  if  Chicago  m,  CnUerton,  147  III.  385 ; 
S.C.,35N.  E.  Rep.  723.  If  liquor  is  drunk  atall.it  should  only 
be  under  the  direction  of  the  court:  State  v.  Reed,  (Idaho.)  35 
Pac.  Rep.  706 ;  and  the  better  course  is  for  the  trial  judge  to 
forbid  the  use  of  liquor  in  the  yixy  room,  unless  by  permission 
of  the  court,  and  for  cause  shown  :  Cottnnonwealth  v.  deary, 
148  P^.  26.  A  violation  of  such  an  order  will  of  course  vitiate 
the  verdict. 

When  the  jury  are  allowed  to  separate  at  each  day's 
adjournment,  and  a  juror  has  been  drunk  one  evening,  but  is 
not  obviously  drunk  when  he  appears  in  his  place  the  next 
day,  there  being  other  circumstances  favoring  the  defendant,  a 
new  trial  should  be  granted  :  Brown  v.  State,  (Ind.)  36  N.  E. 
Rep.  1 108 ;  and  when  the  drinking  of  liquor  by  a  juror  is 
attended  with  improper  conduct,  as  when  he  .<;eparates  from  his 
lellowv  to  drink  in  a  bar-room,  or  when  liquor  is  conveyed  to 
him  by  one  who  is  interested  in  the  result  of  the  trial,  a  new  trial 
should  be  granted:  Commomveaith  v.  Saiyards,  13  Pa.  C.  C 
470 ;  and  of  course  if  he  is  obviously  intoxicated,  the  verdict 
will  be  set  aside. 

The  Supreme  Court  of  New  Jersey  has  recently  decided, 
that  an  act  which  pro\'ides  that  if  a  prisoner  shall  plead  guilty 
to  an  indictment  for  murder,  that  plea  shall  be 
disregarded,  a  plea  of  not  guilty  be  substituted,  and 
the  case  be  tried  by  a  jury,  is  constitutkxud,  since 
jiicfa  .a  provisk>n  is  favorable  to  the  accused,  and  does  not 
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deprive  him  of  any  indefeasible  right :  Gf^s  v.  5^/,  3 1  AtL 
Rep.  1037. 

The  Court  of  Appeals  of  Nen-  York,  in  Jh  rt  Buchanan^  4a 

N.  E.  Rep.  883.  has  asserted  some  very  salutary  principles  of 

criminal  law,  which  the  counsel  for  the  criminal 

A9PMI.       attempted  to  obscure,  but  inefiectually.    These 

I^J*^  H-ere  (i)  That  as  no  appeal  Ues  to  the  federal 
supreme  court  from  an  order  of  a  federal  district 
judge,  made  at  chambers,  denying  a  writ  of  kaheas  corfims,  the 
taking  of  such  an  appeal  does  not  act  as  a  supcrstdetu^  so  as 
to  prevent,  until  the  determination  of  the  appeal,  the  execution 
of  the  death  sentence  imposed  by  a  state  court  on  the  appel- 
lant ;  and  (2)  That  when  a  reprieve  is  granted  in  a  capital 
case  to  a  day  certain,  the  warden  should  execute  the  sentence 
on  the  day  the  reprieve  expires,  and  the  time  of  execution 
need  not  be  again  fixed  by  the  court. 

When  the  execution  of  the  sentence  of  a  convict  is  respited 
by  the  go\'emor,  for  the  purpose  of  having  the  conviction 
reviewed  by  an  appellate  court,  it  is  the  duty  of  the  sheriflf  to 
execute  the  sentence  of  the  court  on  the  day  to  which  the 
execution  is  respited,  unless  the  judgment  be  reversed  or 
annulled,  or  a  further  respite  be  granted :  and  it  is  not  neces- 
sary in  such  a  case  that  the  convict  be  previously  brought  into 
court  by  habeas  eor^  :  Pito.  v.  Enochs  1 3  Wend.  1 59.  And 
a  warrant  from  the  governor  to  the  sheriflf,  to  suspend  the 
execution  of  a  prisoner  until  a  day  specified,  and  commanding 
him  on  that  day,  between  the  hours  named,  to  execute  the 
sentence,  is  a  proper  form  of  reprie\'e,  and  authorizes  the 
sheriff,  on  the  day  named,  to  execute  the  prisoner,  without  the 
further  order  of  the  court :  SteriiHg  v.  Drake,  39  Ohio  St.  4S7> 


According  to  the  Supreme  Court  of  Pennsylvania,  the  erec- 
tion of  a  roofed  porch,  built  on  brick  foundations,  and  per- 
p^j         manently  attached  to  the  whole  front  width  of  a 
house,  is  a  violation  of  a  building  restriction  in  a 
deed  that  all  buildings  shall  be  erected  not  lesa 
than  a  certain  number  of  feet  back  from  the  fence  line: 
O^mis  Lamd  &  Impravemeni  C0.  v.  Jckmaa,  31  Atl.  Repu 
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1008.  And  m  the  opinion  of  the  Supreme  Judicial  Court  of 
Massachusetts,  a  similar  restriction  is  \iolated  by  the  erection^ 
within  the  prohibited  distance,  of  a  piazza,  eight  feet  wide, 
encircled  by  a  railing,  and  having  a  roof  supported  by  posts, 
attached  to  a  house,  and  extending  along  its  entire  front: 
Rtardom  v.  Murphy^  40  N.  E.  Rep.  854. 


The  Vice-Chancellor  for  Ireland  has  decided,  in  the  recent 
case  of  Fvrter  v.  Waish,  [1895]  1  Ir.  R.  384,  that 
an  unindorsed  deposit  receipt  is  a  good  subject- 
matter  of  a  donatio  mortis  causa. 


The  Supreme  Court  of  Georgia  has  lately  ruled,  that  when 
one  has  for  less  than  the  statutory  period  of  prescription  used 
as  a  private  way  a  strip  of  land  belonging  to  an- 
other, and  then,  at  the  request  of  the  owner,  aban- 
doned this  strip,  and  with  the  consent  of  the 
owner  used  another  strip  belonging  to  the  latter,  in  its  stead, 
as  a  private  way,  also  for  less  than  the  statutory  period,  the 
two  users  cannot  be  tacked  together  so  as  to  create  a  prescrip- 
tive right  of  way  in  either  strip,  though  together  the  period 
of  use  amounts  to  more  than  the  statutory  period :  Peicrs  v. 
IJttic.  23  S.  E.  Rep.  44. 

The  Supreme  Judicial  Court  of  Massachusetts,  in  Common* 
wealth  V.  Connolly,  40  N.  £.  Rep.  862,  has  recently  laid  down 
the  principles  of  law  governing  a  prosecution  for 
•  falsely  making  or  signing  a  certificate  of  nomina- 
tion or  nomination  paper,  as  follows:  (1)  That  it 
is  sufficient  to  charge  the  ofienoes  in  the  language 
of  the  statute,  as  they  were  unknown  at  common  la«r ;  (2)  That 
a  provision  that  any  voter  who  signs  a  nomination  paper 
shall  do  so  in  person,  requires  the  voter  to  sign  with  his  own 
hand,  or  to  be  present  at  the  sigm'ng  by  another  for  him,  and 
request  it  to  be  done ;  and  (3)  That  it  is  no  defence  to  a  proa- 
ecution  lor  signing  a  certificate  of  nomination  in  another's 
name,  that  the  defendant  entertained  no  criminal  nitent,  and 
thought  that  he  had  a  right  to  do  so. 


430  PROGRBas  or  th£  law. 

The  Supreme  Court  ol  Missouri,  (Division  No.  i.)  has  re- 
cently held,  that  under  a  statute  (Acts  Mo.  1893,  1 4781.) 
PMfwratta*    which  provides  that  "  on  receipt  of  his  ballot,  the 

•f  B«n«i  elector  shall,  forthwith,  and  without  leaving  the 
polling  place,  retire  alone  to  one  of  the  places,  booths,  or 
compartments  provided,  to  prepare  the  ballot/'  the  fact  that 
sc\'cral  voters  neglected  to  retire  to  the  booths  to  mark  their 
ballots  will  not  make  their  votes  illegal,  when  it  does  not  a|>pear 
that  such  neglect  was  wilful :  Halls.  Schocneeke^  3 1  S.\V.  Rep.  97. 

The  Court  of  Appeals  of  New  York,  in  In  re  GiMdmam,  40 
N.  \\.  Rep.  769,  has  affirmed  the  decision  of  the  court  below, 

v«i«f«,       reported  in  31  N.  Y.  Suppl.  1043.  that,  under  the 

siii4*ttu  Constitution  of  New  York,  Art.  2,  S  3.  which  pro- 
vide?(  that,  for  purposes  of  voting,  no  person  shall  be  deemed 
to  have  gained  or  lost  a  rc5sidcnce  by  reason  of  his  presence 
or  abnence  while  a  student  of  any  seminary  of  learning,  he 
does  not.  by  rooming  in  a  seminary  while  a  student,  gain  a 
right  to  vote  in  the  election  district  in  which  it  is  situate.  It 
mndiRes  the  general  language  of  that  decision,  however,  by 
adding  that  there  may  be  circumstances  under  which  a  stu- 
dent may  gain  a  residence  in  the  district  where  the  seminary 
is  .situate;  but  that  the  acquisition  of  such  a  residence  must  be 
not  only  intended,  but  accomplished,  wholly  apart  from  his  posi- 
tion as  a  student.     See  2  Am.  L.  Reg.  &  Rev.  (N.  S.)  220. 281. 

ICquity  cannot,  on  the  ground  of  preventing  a  multiplicity  of 
suits,  entertain  jurisdiction  of  a  bill  by  the  receiver  of  a  national 

E4«ity.      bank  against  its  stockholders  to  recover  dividends 

M^HaHm.  il^^al^X  P^i^^  ^^^m  out  of  its  capital  stock,  as  such 

■•»         a  bill  is  multifarious,  one  stockholder  ha\*ing  no 

interest  in  the  claim  against  another :  Haydcn  v.  Tlwmpson^ 

(Circuit  Court,  Dist.  of  Nebraska.)  dj  Fed.  Rep.  273. 

A  conviction  for  obtaining  property  under  (alse  pretences 
cannot  be  had  on  the  extrajudicial  statements  and  admis- 
sions of  the  defendant  alone  as  to  the  fidsicy 
of  the  statements,  since  that  falsity  b  part  of  the 
carfms  delicti^  which  must  be  proved  otherwise :  Peo» 
V.  Simomscm^  (Supreme  Court  of  California,}  40  PSk.  Rep.  44O. 
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In  Capekart  v.  Foster,  63  N.  W.  Rep.  257,  the  Sapreme 
Court  of  Minnesota  has  decided  some  interesting  questions  on 

nitoraa,  the  subject  of  fixtures,  holding  that,  as  between 
^'"iHtSr**'  "Mortgagor  and  mortgagee,  ( i )  Gas  fixtures,  con^ist- 
RaiiMDm  ing  of  chandeliers  and  burners,  screwed  to  the  ends 
of  the  gas  pipes  projecting  from  the  walls  and  ceilings  of  the 
building,  are  not  a  part  of  the  realty :  (2)  Tliat  the  foregoing 
is  to  be  regardcti  as  an  arbitrar}*  exception  to  tlic  general  rule 
regarding  fixtures,  and  docs  not  apply  to  steam  radiators, 
attached  at  the  floors  to  steam  pipes  by  being  screwed  to  them, 
and  such  radiators  are  to  be  considered  as  a  part  of  the  realty ; 
(3) 'That  an  electric  annunciator,  attached  to  the  wall  and  to 
ail  the  wires  of  the  electric  bell  system  of  a  hotel,  is  a  part  of 
the  realty ;  and  (4)  That  an  office  desk,  about  tu-cnty-five  foet 
long,  resting  on  a  tile  floor,  between  projections  in  the  walls, 
to  which  it  was  f:istcned  by  scrcH-s,  and  forming,  u-ith  the 
space  behind  it,  the  hotel  office,  is  a  part  of  the  realty. 

As  between  the  holder  of  a  real  estate  mortgage  and  a 
chattel  mortgagee,  carpets,  curtain  rods  and  gas  fixtures,  and 
their  attachments,  are  movables ;  but  as  to  whether  ranges,  hot 
water  boilers,  sinks  and  washtubs  are  movables,  depends  on 
when  and  how  the>'  were  attached  to  the  house :  Manmmg  v. 
OgdfH,  24  N.  Y.  Suppl.  70. 

When  land  was  leased  for  the  use  of  operating  an  electric 
lighting  plant,  and  the  lessee  built  on  a  solicl  stone  foundation, 
laid  with  mortar,  a  substantial  d}'namo  house,  in  which  he 
placed  two  d>'namos ;  and  also  built  a  boiler  house  of  rough 
lumber  upon  sills  laid  on  stone  or  blocks,  with  a  shafk  house 
or  shed,  constructed  for  the  most  part  of  old  lumber  from 
buildings  on  the  premises,  and  a  shafting  twenty-nine  feet  long, 
resting  on  trestles  imbedded  in  the  ground  to  the  depth  of  two 
feet,  it  was  held  that  the  buildings,  as  well  as  the  machineiy, 
were  aocessoiy  to  the  trade,  and  therefore  were  removable  as 
trade  fixtures  by  the  lessee,  on  the  terminatioa  of  the  lease : 
Bnum  V.  Rimo  Beetrk  Light  &  Power  Ca.,  55  Fed.  Rep.  229. 

In  N^thmmi  Bank  ef  Oaasmuqua  v.  NerA,  160  Pa.  503 ; 
S.  C,  28  Atl.  Rep.  694.  it  was  held  that  radiators  and  valves 
coniieclBd  with  steam  heating  apparatus  were  not   fijctnK* 
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attached  to  the  realty,  but  were  exactly  analogous  to  gas 
fixtures,  and  therefore  se\'erable  from  the  real  estate. 

A»  between  mortgagor  and  mortgagee,  a  "  bar,"  frstencd  by 
nails  and  screws  to  the  wall  and  floor  of  a  building  used  by  the 
mortgagor  as  a  saloon,  is  a  part  of  the  realty,  and  passes  by  the 
mortgagee:  lf>^0at/Aam  v.  First  Naiicftm/  BamJt  4f  Cr^okstmi^ 
4S  Minn.  67 ;  S.  C.  50  N.  W.  Rep.  1015. 

The  Supreme  Court  of  Minnesota  has  lately  ruled,  in  SUvc^ 
4i/  V.  Eastern  Rjr.  Co,  tf  Annwsola,  63  N.  VV.  Rep.  256.  that 
property  in  the  hands  of  a  common  carrier,  in 
transit  to  a  place  outside  of  the  state,  is  not  sub- 
ject to  garnishment,  although  it  is  yet  within  the 
state  at  the  time  of  the  service  of  the  garnishee  summons. 

According  to  a  recent  decision  of  the  Common  Pleas  of 
iMWMc*.  New  York  City  and  County,  at  special  term,  a 
uJrtiirtH^if  P"*^***'**"  '"  ■>*  insurance  policy,  that  no  action 
RigMMSM  shall  be  brought  on  it  by  the  insured,  except 
against  the  attorneys  in  fact  representing  all  of  the  insurers, 
is  against  public  policy,  on  the  ground  that  it  ousts  the  juris- 
diction of  the  courts:  Kncrr  v.  Batts^  33  N.  Y.  Suppl.  691. 

The  Suprrme  Court  of  the  United  States,  in  refusing  the 
petition  for  a  writ  of  kabau  ccrpms  in  In  re  IMs.  15  Sup.  Ct. 
Rep.  900.  went  further  than  the  circuit  court,  and 
based  its  decision  on  exceedingly  broad  principles, 
which  will  make  it  a  landnurk  in  the  legal  history 
of  this  countr)'.  These,  as  laid  down  in  the  opin- 
ion of  Mr.  Justice  Brewer,  are  as  follows: 

(1)  The  govemnKnt  of  the  United  States  is  one  having 
jurisdiction  over  ever}*  foot  of  soil  within  its  territory,  and  act- 
ing directly  upon  each  citizen;  and,  while  it  is  a  government 
of  enumerated  powers,  it  has  within  the  limits  of  these  powers 
all  the  attributes  of  sovereignty : 

(2)  To  it  is  committed  poi»'er  over  interstate  commerce,  and 
the  transmission  of  the  mail ;  and  the  powers  thus  conferred 
are  not  dormant,  but  have  been  assumed  and  put  into  practir 
cal  exercts';.  by  the  legislatioa  of  Congress.    In  the  exercise  of 
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these  powers,  it  ts  competent  for.  the  nation  (through  its  ofli* 
cers)  to  remove  all  obstructions  upon  highways,  natural  or 
artificial,  to  the  passage  of  interstate  commerce,  or  the  cany- 
in*^  of  the  mail: 

(3)  While  it  may  be  competent  for  the  government,  (through 
the  executive  branch,  and  in  the  use  of  the  entire  exccuth-e 
power  of  the  nation.)  to  forcibly  remove  all  such  obstructions, 
it  is  equally  within  its  power  to  appeal  to  the  ci\il  courts  for 
an  inquiry  and  determination  as  to  the  existence  and  charac- 
ter of  any  alleged  obstructions,  and  if  such  are  found  to  exisit, 
or  threaten  to  occur;  to  invoke  the  powers  of  these  courts  to 
remove  or  restrain  such  obstructions: 

(4)  The  jurisdiction  of  the  courts  to  interfere  in  such  mat- 
ters by  injunction  is  one  recognized  from  ancient  times,  and 
by  indubitable  authority ;  and  is  not  ousted  by  the  (act  that 
.the  obstructions  are  accompanied  by  or  consist  of  acts  in 
themwlves  violations  of  the  criminal  law : 

(5)  The  proceeding  by  injunction  is  of  a  dvil  character, 
and  may  be  enforced  by  proceedings  in  contempt,  which  are 
not  an  execution  of  the  criminal  laws  of  the  land ;  and  there- 
fore the  penalty  for  a  violation  of  an  injunction  is  no  substi- 
tute for,  and  no  defence  to,  a  prosecution  for  any  crinitnal 
offence  committed  in  the  course  of  such  \iolation: 

(6)  That  as  the  complaint  in  this  case  clearly  showed  an 
existing  obstruction  of  artificial  highways  for  the  passage  of 
interstate  commerce  and  the  transmission  of  the  mail,  not  only 
temporarily  existinj;^,  but  threatening  to  continue,  the  circuit 
•court  had  power  to  issue  its  process  of  injunction;  that 
having  issued,  and  having  been  served  on  the  defendants,  the 
circuit  court  had  authority  to  inquire  whether  its  orders  had 
been  disobeyed ;  when  it  found  that  they  had  been,  then  to 
proceed  under  Rev.  Sut  U.  S.  f  725,  and  enter  the  order  of 
punishment  complained  of;  and,  the  circuit  court  having  fuU 
jurisdiction  in  the  premises,  its  finding  of  the  (act  of  disobedi- 
ence is  not  open  to  review  on  kaieas  anrpus  in  the  aupieme  or 
any  other  court. 

The  Supreme  Court  of  Missouri,  (Dit-ision  No.  3,)  bar 
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recently  decided,  that  under  i  72 1 1  of  tiie  Re\i?«ed  Sututes  of 
th<it  state,  which  declares  that  any  penon  who 
I  T««  deaU  in  ^oods  by  going  from  place  to  place  to 
sell  the  same  in  a  peddler,  one  wiio.  as  a(^ent  of  an  establish- 
ment located  in  another  state,  takes  one  of  the  harrows  which 
it  han  shipped  to  an  a<;cnt  in  tlie  sUte.  and  goes  through  the 
co'mtr>'  H-ith  it.  sometimes  selling  the  single  harrow  outright, 
at  other  times  taking  a  written  order  and  then  delivering  th^ 
one  with  him,  and  at  other  times  taking  a  written  order  and 
then  g'>ing  back  for  one  to  the  agent  to  whom  they  had  been 
shipped,  is  a  peddler ;  and,  because  of  the  nature  of  his  busi- 
nes*(,  a  license  tax  may  be  lau'fully  imposed  upon  him,  without 
interfering  with  interstate  commerce :  Sfti/r  v.  Smoddy^  3 1 
S.  W.  Rep.  36. 

The  Supreme  Court  of  Penns>'lvania,  m  Cammominaitk  v. 

Hcckltr,  32  Atl.  Rep.  52,  ha^  recently  decided,  rcx'ersing  14 

Pa.  C.  C.  465.  that  one  who,  while  driving  about 

"u!iiiJ!r'    the  neighborhood  on  Sunday  to  induce  all  the 

••■JJ*''  electors  to  vote  at  a  coming  electron,  carried  a 
flask  of  liquor  for  his  personal  comfort,  out  of 
which  he  gave  drinks  to  those  on  whom  he  called,  without 
charge,  and  solely  to  cause  good  feeling,  was  not  guilty  of 
furnishing  liquor  on  Sunday,  uithin  the  act  of  May  13,  1887, 
P.  L.  108,  i  17,  which  prohibits  the  furnishing  of  intoxicating 
lk)uors  on  that  day,  by  sale,  gift,  or  otherwise. 

An  act  restraining  and  regulating  the  sale  of  intoxicating 
liquors,  which  prohibits  the  furnishing  of  such  liquors  on 
Sunday,  by  "sale,  gift,  or  otherwise,"  does  not  prohibit  the 
use  of  liquors  by  a  private  citizen  on  his  own  table  on  Sunday, 
or  make  it  a  misdemeanor  to  furnish  them  to  his  family  or  his 
guests  in  his  own  house ;  the  furnishing  that  is  made  punish- 
able is  a  furnishing  in  evasion  of  the  law  :  CommatiwetUtk  v. 
Carey,  1$!  Pa.  368;  S.  C,  25  Atl.  Rep.  140,  31  W.  N.  C 
116. 

When  a  prohibitory  liquor  law  excepts  from  its  provisions 
persons  who  give  lk|uor  to  **  thdr  invited  guests  at  their  own 
household,"  one  whom  another  has  invited  to  his  house  for 


PROGRESS  OF  THE  LAW.  435. 

the  purpose  of  giving  him  a  drink  is  to  be  regarded  as  an 
'*  invited  guest,"  within  the  meaning  of  the  statute :  Ffu*en  v.. 
C^mmomtLH-aith,  90  Ky.  167. 

But  when  a  statute  prohibits  the  sale  or  gift  of  intoxicating 
liquors  on  election  day,  it  is  immaterial  that  the  gift  of  the 
liquor  has  no  reference  to  the  election,  as  the  statute  makes 
no  exception :  iVaif  v.  State,  (Ark.)  27  S.  W.  Rep.  77 ; 
C0wm0mv€aitk  v.  Mnrphy,  95  Ky.  38;  S.  C.  23  S.  W.  Rep. 
655.  This  sccmsi  questionable,  however;  and  it  b  hardly 
likely  that  a  man  would  be  con\icted  of  giving  a  drink  to  a 
friend,  in  his  own  house,  on  election  day. 

In  Siurras  v.  Dt  Rutscn,  [189;]  I  Q.  B.  918,  the  Queen's 
Bench  ptvisk>n  has  recently  held,  that  a  statute  (35  &  36 
Vict.  c.  SM*  i  i^f  sub-s.  s,)  which  pro^-ides  that  if  any 
^  . ,.  licensed  person  "  supplies  any  liquor  or  refresh- 

siM«i«,      ment,  whether  by  way  of  gift  or  sale,  to  any 

*'***'*'  constable  on  duty,  unless  by  authority  of  some 
superior  officer  of  such  constable,"  he  shall  be  liable  to  a 
penalty,  does  not  apply  when  the  licensed  person  bona  fidt 
believes  tliat  the  constable  is  ofl'duty ;  but  that  guilty  knowl- 
ed;;e  is  an  essential  element  of  the  offence.  In  this  case  the 
constable  had  removed  his  armlet,  which  he  was  required  to 
wear  while  on  duty,  before  going  into  the  house;  and 
Wright,  J.,  in  his  opinion,  very  tersely  says :  **  It  is  plain 
that  if  guilty  knowledge  is  not  necessary,  no  care  on  the  part 
of  the  publican  could  sa\x  him  from  a  conviction,  .  .  .  since 
it  would  be  as  easy  for  the  constable  to  deny  that  he  was  on 
duty,  when  asked,  or  to  produce  a  forged  permission  from  his 
superior  officer,  as  to  remove  his  armlet  before  entering  the 
public-house.'* 

The  same  judge  also  defines  stxy  clearly  the  three  classes 
of  cases  in  which  the  mtms  rw  is  not  requisite,  as  (i)  Those 
acts  which  are  not  criminal  in  any  real  sense,  but  are  acts 
which  in  the  public  interest  are  prohibited  under  a  penalty ; 
(3)  Some,  and  perhaps  all,  public  nuisances ;  and  (3)  Cases  in 
which,  although  the  proceeding  may  be  criminal  in  form,  it  is 
really  only  a  summary  mode  of  enforcing  a  dvil  right.  The 
learned  gentlemen  who  would  hold  »  Uquor-seller  liable  in  all 
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OkMis  Utr  flcUing  to  a  minor,  in  spte  of  any  facts  which  wxnild 
haw  led  an  ordinar>'  man  to  believe  him  of  full  age,  ase 
respectfully  referred  to  a  catrfm/ perusal  of  this  case. 

A  receiver  of  an  insolvent  corporation,  who  takes  possession 
of  a  leasehold  estate  held  by  the  corporation,  does  not  thereby 
become  an  a.isignee  of  the  term,  nor  liable  on  the 
cot-enants  of  the  lease,  but  is  liable  only  for  a 
reasonable  rent  while  in  possession :  Betty,  Amuri- 
ran  hroi€ctivt  League,  (Supreme  Judicial  Court  of  Massachu- 
setts.) 40  N.  K.  Rep.  857. 

The  House  of  Lords,  in  IVkiie  v.  Mettin,  [189s]  A.  C.  154, 
has  held,  reversing  the  decision  of  the  Court  of  Appeal, 
[i8(h]  3  Ch.  276.  2  Am.  L.  Reg.  &  Re\'.  (N.  S.) 
iiiM«i  2i.tliat  since  an  action  will  not  lie  for  a  fidse 
statement  in  disparagement  of  a  trader's  goods 
without  proof  of  special  damage,  the  fact  that  the 
defendant  sold  the  plaintiflTs  *'  Infant  Food.*'  affixing  to  the 
wrappers  thereon  a  label  stating  that  the  defendant's  food  was 
far  more  nutritious  and  healthful  than  any  other,  in  the  absence 
of  proof  that  the  statement  was  untrue,  or  that  it  had  caused 
any  damage  to  the  plantifT.  would  not  authorize  an  action,  or 
be  sufficient  ground  for  the  issuing  of  an  injunction  to  restrain 
the  defendant. 

In  determining  the  question  of  libel,  the  headlines  of  a  pub- 
w— diinft  cf  lication  arc  important,  and  cannot  be  disregarded, 
Artici*  f^,.  1),^  ^f^^  render  a  publication  libelous  on  its 
iacc.  w*hich  without  them  might  not  necessarily  be  so:  London 
v.  IVatkins^  (Supreme  Court  of  Minnesota,)  63  N.  W.  Rep.  615. 
According  to  a  recent  decision  of  the  Court  of  Appeal  of 
England,  when  the  magistrates  of  a  borough,  for  the  purpose 
of  fiidlitating  the  business  of  the  general  annual 
licensing  meeting,  ordered  the  defendant,  who  was 
head  constable  of  the  borough,  to  issue  to  persons 
having  business  before  the  meeting  copies  of  a  report  made 
by  him  to  the  magistrates,  stating  the  grounds  of  objection 
taken  to  the  renewal  of  licenses,  the  publication  of  the  report 
by  the  defendant,  in  pursuance  of  the  order  of  the  magistrates. 
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was  mack  upon  a  privileged  occasion,  and  therdbrc,  in  the 
absence  of  actual  malice  on  his  part,  an  action  could  not  be 
maintained  against  him  in  respect  of  grounds  of  objection  so 
published,  which  the  plaintiflfs  alleged  to  be  a  libel  upon  them : 
Amitrws  v.  Buuwr,  [1895]  i  Q.  B.  888. 

When  the  defendant,  in  instituting  the  prosecution  com« 
pbined  of,  went  before  a  magistrate  with  his  counsel,  to  make 
a  complaint,  expecting  to  make  the  complaint 
in  writing,  and  that  the  warrant  would  be  issued 
in  the  usu.ii  manner,  he  is  not  liable  for  the  act 
of  the  magistrate  in  directing  the  arrest  of  the 
defendant  without  a  warrant :  Foupard  v.  Dutuas,  (Supreme 
Court  of  Michigan.)  63  X.  \V.  Rej).  301. 

When  a  person  institutes  a  criminal  prosecution,  knowing 
that  the  (acts  did  not  authorize  such  action,  there  is  no  prob- 
able cause  for  the  prosecution ;  and  the  finding  of 
an  indictment,  or  the  fact  that  a  justice  of  the 
peace  required  the  plaintiff  to  enter  into  an  underuking  to 
abide  the  order  of  the  district  court,  is  not  conclusive  proof  of 
probable  cause :  FlackUr  v.  NotHik,  (Supreme  Court  of  Iowa.) 
63  X.  W.  Rep.  348. 


Under  a  sUtute,  (Conip.  Stat  Mont..  Div.  5,  |  1391,)  which 
_  _^__  ,  ^^  pro\'idcs  that  "  all  persons  furnishing  things 
s«b-CMHMctaria   or  doing  work  shall  be  considered  sub-con. 

TMfti  Dafffw  tractors.'*  a  sub-contractor  in  the  third  degree 
is  entitled  to  file  a  mechanics*  lien :  DnignaH  v.  Montana  Ciuh^ 
(Supreme  Court  of  Montina.)  40  Tac.  Rep.  294. 


According  to  the  Supreme  Court  of  Pennsylvania,  the  issue 
of  certificates  by  a  clearin;; -house  assodatioa,  in 
return  for  cash  or  securities  deposited  m  the 
hands  of  a  committee  by  the  members  of  the 
association,  which  certificates  arc  receivable  in  payment  of 
daily  balances,  is  no  \-iolation  of  the  laws  relating  to  national 
banks  :  PkUUrs,  Paitenoa,  32  Atl.  Rep.  36. 
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The  Supreme  Court  of  Appeals  of  West  V'irginia,  in  Tnm 
€f  Iknns  V.  Dmnt,  2\  S.  £.  Rep.  906,  has  recently  held,  that 

a  merry-go-round,  run  by  a  steam  engine,  the 

Afciftt.  whistle  of  which  blew  cver>-  few  minutes,  accom- 
'^^^  panted  by  a  band,  and  attended  by  a  Urge,  noisy 
and  boisterous  crowd  until  after  ten  o'clock  at 
night,  disturbing  some  of  the  people  who  IK-ed  near  it,  was  a 
nuisance,  and  after  proper  investigation,  could  be  abated  by 
the  toura  council,  under  a  statute,  (Code  W.  Va.,  c.  47,  |  28,) 
givin;;  a  town  council  power  to  abate,  or  cause  to  be  abated. 
an>tliing  which  in  the  opinion  of  a  majority  of  tlie  whole 
council  fihall  be  a  nuisance.  See  i  Am.  L.  Reg.  &  Rev. 
(N.  S.)872.  . 

Under  the  Constitution  of  New  York.  Art.  13.  |  5.  prox-id- 
ing  that  no  public  officer  shall  receive  a  free  pass  from  any 

i^^„  corporation,  a  railroad  policeman,  appointed  under 
Prw  PiM  the  laws  of  that  sute.  and  employed  by  the  de- 
fendant corporation  to  prevent  depredations  upon  its  propert}*, 
%%  not  prohibited  from  recdving  a  pass  from  the  defendant, 
when  the  pa^s  is  part  of  the  compensation  the  plaintiff*  was  to 
receive  for  rendering  senices  to  the  defendant,  and  therefore 
wait  not  gratuitous:  Demfisfjr  v.  Xntf  Yprk  dm,  &  H.  R,  R. 
Co..  (Court  of  Appeals  of  New  York.)  40  N.  E.  Rep.  867. 
Sec  2  Am.  L.  Reo.  &  Rev.  (N.  S.)  230,  372. 

According  to  a  recent  decision  of  the  Supreme  Court  of 
Cilifomia,  an  officer  cannot  be  remo\*ed  from  office,  during 
his  .second  term,  fur  a  nolation  of  duty  committed 
during  his  6rst  term,  in  the  absence  of  express 
statutor>'  pro\isions:     ThntstoH  v.  Cli:rl\  40  Pac.  Rep.  435. 

Under  the  prnvii^ions  of  the  Constitution  of  Louiniana,  how- 
ever, which  provides  in  Art.  1^  that  all  AaXc  officers  shall  be 
liable  to  impeachment  for  certain  enumerated  causes,  and  in 
Art.  201  that  di^itrict  attorneys,  clerks  of  court,  sheriffs,  &c 
&c.,  shall  be  removed  by  judgment  of  the  district  court  of  the 
domicile  of  such  officer,  for  any  of  the  causes  enumerated  in 
Art.  196,  that  the  proceeding  for  remoi'al  is  akin  to  that  of 
impeachment;  and  since  impeachment  will   lie  against  an 
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officer  for  acts  clone  in  a  precedint;  term,  the  acts  denounced 
b>'  Art  196,  done  in  a  prior  term  of  office,  by  an  officer  who 
is  his  own  successor,  will  form  the  foundation  of  a  suit  for  re- 
moval, under  Art.  201 :  Sfa/t  v.  Bmirgtmi^  45  La.  Ann. 
1350:  S.  C.  14  So.  Rep.  38. 

An  officer  cannot  be  removed  for  misconduct  in  another 
office  which  he  held  prior  to  his  induction  into  the  office  from 
which  it  is  sought  to  remove  him  :  Sp€td  v.  Common  CotineU 
€f  Cuy  ef  Detroit,  98  Mich.  360;  S.  C.  57  N.  W.  Rep.  406. 


The  Supreme  Court  of  Pennsylvania  has  lately  held,  in 
Wiieox  v.  DmcksoH,  3 1  Atl.  Rep.  1080,  that  a  stipubtion  that 
tlie  death  of  a  partner  shall  not  operate  as  a 
dissolution  of  the  association,  but  that  the 
decedent's  shares  shall  thereupon  vest  in  his 
executors,  or  administrators,  or  de\'isees  of  the 
stock,  who  shall  succeed  as  in  case  of  transfer  on  the  books, 
(in  which  case  the  assignee  of  stock  is  made  subject  to  the 
rights  and  obligations  of  the  original  owner  thereof,)  does  not 
compel  an  executor  of  the  deceased  partner  to  accept  the 
stock  which  belonged  to  his  testators,  so  as  to  charge  the 
decedent's  general  estate  with  firm  debts  contracted  after  his 
death.  

According  to  a  recent  decision  of  the  Supreme  Court  of 
Missouri.  (Di\'ision  No.  2.)  a  city  ordinance  requiring  every 
pawnbroker  to  keep  a  book,  in  which  shall  be 
iNs«irtiMi.  entered  a  descriptk>n  of  all  property  left  with  him 
CMjrciiiinnii  .^  p^wn,  together  with  the  name  and  description 
of  the  person  b>'  whom  it  was  left,  and  to  submit  such  book  to 
the  inspeaion  of  the  mayor  or  any  police  officer,  on  demand, 
is  a  mere  police  regulation  to  aid  in  the  detection  and  pre\'en- 
tion  of  brceny,  which  a  city  has  a  right,  to  pass,  under  a 
charter  giving  it  power  to  license,  regulate,  tax,  or  suppress 
pawnbrokers;  and  such  an  ordinance  is  not  unconstitutional, 
cither  (1)  as  being  m  conffict  with  the  Fifth  AmendnMnt  to 
the  Constitution  of  the  United  States,  proiiding  that  no  person 
shall  be  oonpelled  to  be  a  witness  against  himielf  in  aay 
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criminal  case,  or  (2)  as  bcing  in  conflict  with  Art.  2,  S  18,  of 
the  Constitution  of  Missouri,  prmidin;;  that  the  people  shall 
be  secure  in  their  |wrsons,  papers,  houses  and  eflccts,  from 
unreasonable  searches  and  seiiures:  City  cf  Si,  jMtph  v. 
LeiHH,  31  S.  W.  Rep.  101. 


The  Queen's  Bench  Di\'ision  of  Kngland,  in  The  QmeeH  v. 
Ai/rr,  [1895]    I   Q.  B.  797,  has  lately  held,  that  all  false 

^^^  statements  wilfully  and  corruptly  made  by  a  wit- 
ness as  to  matters  which  aflect  his  credit  are  mater- 
ial, and  he  is  liable  to  be  convicted  of  perjury  in  respect 
thcrciif ;  and  tluit  therefore  a  defendant,  charged  with  selling 
beer  without  a  license,  who  falsely  swears  that,  when  pre- 
\*iously  charged  with  a  similar  offence,  he  had  not  authorized 
a  plea  of  guilty  to  be  put  in,  and  that  such  a  plea  had  been 
put  in  without  his  knowledge  and  against  his  will,  is  guilty  of 
perjury,  since  such  statements  were  material,  as  affeaing  the 
defcnd.mt*8  credit  as  a  witness. 


•\ccording  to  a  recent  decision  of  the  House  of  Lords, 

when  a  principal  entrusts  an  agent  with  securities,  and  instructs 

him  to  raise  a  certain  sum  upon  them,  but  the 

mmA  A|Mt,    agcnt  borrows  a  larger  sum  upon  them  and  fraudu- 

AaMrnjr.     I^^^ly  appropriates  the  difference,  the  principal 

t-toMiitjr  <i    cannot  redeem  tlie  securities  without  pa>'ing  the 

lender  all  he  has  lent,  if  the  latter  acted  Amm  Jide 

and  in  ignorance  of  the  limitation,  although  the  agent  obtained 

the  loan  by  fraud  and  forger>',  and  the  lender  did  not  know 

that  tlie  agent  had  authorit)*  to  borrow  at  all,  and  made  no 

inquir>*:    BrockUsby   v.    Temperance  Permanent  Bldg,   Sec.^ 

[1895]  A.  C  173  ;  affirming  [1893]  3  Ch.  I30. 


A  contract  to  act  as  count)*  printer  for  the  year,  made  with 

the  county  commissioners,  at  their  regular  meeting  in  January, 

is  valid,  in  spite  of  the  fact  that  a  majority  of  the 

CMtffMi,     board,  as  it  then  existed,  was  to  go  out  of  office 

Validity      ^^  ^^^  ^^ .   Uggfff  V.  Board  ef  Comrs.  ef 

Kiowa  r#.,  (GMirt  of  Appeals  of  Colorado,)  40  Pac  Rep.  475. 
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Unless  there  is  some  special  statutory  rcqutrement*  a  dty 
council  or  other  contracting  body  cannot  arfaitrarily  refuse  to 
Rtjfti—      entertain  a  bid  for  public  printing,  because  the 
■I  BM       bidder  is  not  at  that  time  the  owner  of  a  newt* 
paper :  Berry  v.  City  ef  Tac^ma,  (Supreme  Court  of  Washing- 
ton.) 40  Pac.  Rep.  414. 

School  laws  are  not  rendered  special  or  local,  or  otherwise 

unconstitutional,  by  the  (act  that  under  their  operation  a  higher 

sckMiLmv*.      gnide  of  education  may  be  aflbrded  to  the 

CmMMimmatHf    children  in  one  district  than  that  provided  for 

those  in  another:  Landis  v.  Askwarth,  (Supreme  Court  of 

Ncu'  Jerse>'.)  31  Atl.  Rep.  1017. 

In  the  opinion  of  the  same  court,  the  power  to  purchase 
land  and  erect  a  school-house  includes  also  the  power  to 
fence  and  ^rade  the  lot,  to  supply  the  school 
property  vnXh  drinking  water,  and  to  equip  the 
school-house  u-ith  proper  school  furniture :  StaU  v.  Board  if 
Edmeaiiam  of  Cnui^mry^  3 1  Atl.  Rep.  1033. 

When  by  statute,  a  sheriff  is  allowed  his  actual  traveling 

expenses,  in  addition  to  his  fees,  the  county  is  liable  for  railroad 

j^^^^       Ctre  which  he  has  paid,  since  the>'  are  part  of  the 

Tf«»Hhig     actual  expenses  necessarily  incurred,  ei'cn  though 

he  has  a  railroad  pasji,  which  he  does  not  use: 

SargcHt  V.  Board  cf  Comrs.  of  La  Plata  Co.^  (Supreme  Court 

of  Colorado.)  40  Fkc.  Rep.  366. 

The  Supreme  Court  of  North  Carolina  has  recently  decided* 
over  the  strong  dissent  of  Avekv  and  Clark.  JJ.,  that  when 
an  enrolled  bill  has  been  duly  signed  by  the  Presi- 
dent of  the  Senate  and  Speaker  of  the  House,  a 
court  cannot  go  behind  this  record,  and  inquire 
whether,  in  the  passage  of  the  bill,  it  was  fraudulently  enrolled 
before  it  had  been  read  before  each  house  the  number  of  times 
required  by  the  constitution,  though  that  fact  is  apparent  on 
the  lace  of  the  journal  of  proceedings  kept  by  each  house  in 
accordance  with  the  requirements  of  the  constitution:  Carr 
V.  Cokt,  22  S.  E.  Rep.  16.    The  real  effect  of  this 
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will  be  better  understood  from  the  fact  that  it  appeared  /rom 
the  journal  that  the  only  bill  nmilar  to  the  one  si^ed  by 
the  presiding  officers  had  been  introduced  in  the  House  of 
Reprc5cnutives,  passed  first  reading,  was  tabled  on  second 
reading,  and  was  still  to  be  found  among  the  61es  of  docu* 
ments.  No  such  bill  had  ever  been  introduced  in  the  Senate. 
It  would  be  difficult  to  conceive  of  a  more  flagrant  abuse  of 
legal  principles. 

MoNTfiOMERV.  J.,  in  his  concurring  opinion,  stated  the  bear- 
ings of  the  quention  at  issue  ytry  clearly,  but  unfortunately 
erred  in  his  solution  of  it  It,  he  said,  brought  to  light  **the 
more  than  possibilities  of  two  most  serious  menaces  to  pop- 
ular government :  The  first  one,  that  of  the  power  of  a  cor- 
ruptible or  incompetent  clerical  force,  or  that  of  a  depraved 
and  hired  set  of  lobbyists,  or  both  together,  to  tamper  with  the 
acts  and  proceedings  of  the  legislature,  and  have  that  certified 
to  be  law  which  never  was  in  fact  enacted;  the  second,  that 
of  the  power  of  defeated  and  unscrupulous  polittcsans,  when 
stung  by  loss  of  oflke  or  a  desire  for  re\'enge  on  their  political 
enemies,  to  practically  repeal  the  legislation  of  their  success- 
ful opponents  by  resorts  to  the  courts  upon  mere  allegations 
that  there  was  fraud  in  the  passage  of  the  acts  or  in  their  rati- 
fication, and  by  procuring  injunctions  upon  affidavits  obtained 
pos:»ibly  through  bribeiy,  or  through  the  ignorance  or  care- 
lessness of  the  oath  maker.  By  the  decision  of  the  court,  the 
latter  danger — the  far  most  to  be  dreaded — is  avoided.  The 
presiding  officers  of  the  two  houses  may,  by  taking  a  suffi- 
ciency of  time,  and  by  close  scrutiny  and  rigid  examination  of 
the  bills  and  wrappers,  prevent  fraud  and  error  in  ratification, 
if  such  a  thing  be  attempted ;  while  for  the  latter  danger  no 
limit  or  restraint  can  be  found,  except  in  the  conscience  of  men 
who  have  never  cultivated  a  sense  of  either  gcnerostt>'  or 
justice.** 

With  all  due  deference,  the  hitter  contingency  is  iMf  the 
most  to  be  dreaded.  By  a  lawsuit,  no  matter  how  baseless  or 
vexatious,  no  matter  how  corruptly  carried  on,  the  truth 
stands  a  chance  of  being  brought  to  light ;  but  according  to 
the  ruling  in  this  case,  it  can  never  be.    The  only  remedy  the 
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people  have  against  a  statute  foisted  upon  them  as  this  was,  is 
to  repeal  it  at  the  next  session  ;  and  meanwhile  sufier  all  its 
evil  consequences.  The  repeal,  too,  might  be  pre\*ented  by  the 
vtxy  means  that  secured  the  passage  of  the  bill  in  the  first 
place.  The  position  of  the  learned  judge  is  therefore  utterly 
fallacious ;  and  it  is  a  pl<nL^ure  to  be  able  to  contract  with  his 
dogmatic  inanities  the  xigorous  language  of  the  dissenting  opin- 
ion of  Clark,  J.,  which  eflectually  disposes  of  the  fancied  in\*io- 
lability  of  the  certification  of  the  bill  by  the  presiding  oAioers 
of  the  legislature.  *'  The  signing."  he  says,  ''has  no  law-mak- 
ing power  in  itself,  but  is  a  mere  certification  of  what  the  law- 
making body  has  decided,  and,  like  all  certificates,  may  be 
impeached  for  fraud  or  mistake;  otherwise  the  certificate  b 
more  powerful  than  the  authority  doing  the  act  which  is  cer- 
tified. If  we  could  conceive  that  the  two  presiding  officers  of 
any  l^slature  should  purposely  certi^^  that  a  bill  has. passed 
which  had  in  fact  been  defeated,  this  could  not  nullify  the 
action  of  the  two  houses.  If  it  could,  then  the>%  and  not  the 
general  assembly,  are  the  law-making  power.  Certainly,  for 
a  stronger  reason,  when  the  signatures  of  the  presiding  officers 
are  procured  by  a  trick  and  fraud  practiced  on  them,  there 
cannot  be  such  virtue 'therein,  as  to  make  a  law  against  the 
vole  of  the  body." 

This,  howxiTr,  did  not  pre\'ent  the  court  from  adhering  to  its 
former  decision  when  the  question  was  raised  before  it  a  second 
time;  and  in  H>0i/  v.  UVkc^cr  &  nilsen  Mfg,  Co,.  (N.  C)  22 
S.  E.  Rep.  120.  it  simply  affirmed  the  decision  in  CIsrrv.  Coke^ 
with  the  same  difference  of  opinion  as  in  that  < 


The  Supreme  Court  of  Texas  has  recently  held,  overruling 
the  decision  of  the  Court  of  GWI  Appeals,  in  31  S.  W.  Rep. 
216,  that  since  the  contract  of  a  minor  to  pay 
the  principal  and  interest  of  money  loaned  him  to 
carry  on  business  is  not  void,  the  promise  of  an- 
other to  answer  for  such  a  debt  is  within  the  stat- 
ute of  frauds,  and  the  president  of  a  bank  cannot  be  held 
liable  on  a  parol  promise  to  become  liable  to  the  bank 
for  the  overdrafb  of  a  minor ;  but  he  is  liable  to  the  bank  lor 
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party  in  interest,  it  has  been  held  that  when  the  contract  of  a 
water  company  with  a  city  declares  that  it  is  made  for  the 
benefit  of  the  inhabitants,  and,  imter  aUa^  for  the  protection  of 
private  prapert>'  against  destruction  by  fire,  the  owner  of  prop- 
erty which  is  taxed  for  water-rent,  and  is  destroyed  by  fire 
through  the  £ulure  of  the  company  to  supply  a  sufllkicnt 
quantity  of  water  to  extinguish  the  same,  may,  in  his  own 
name,  sue  the  company  on  its  contract  with  the  city :  Ptuimcak 
Lumber  Co.  v.  Padticah  IVaier  Smppiy  Co,^  89  Ky.  340;  S.  C, 
12  S.  W.  Rep.  554:  DMtuaH  v.  Owfmsbcro  Wairr  Co..  (Ky.) 
12S.  W.  Rep.  557. 

The  omission  to  furnish  water  to  extinguish  fires  does  not 
authorise  the  owner  of  property  destroyed  thereby  to  maintain 
an  action  of  tort,  since  a  mere  breach,  by  omisstion  only,  of  a 
contract  entered  into  with  the  public,  is  not  a  tort,  either  direct 
or  indirect,  to  the  private  property  of  an  individual :  Fowier  \\ 
Athens  Ci(r  Waierwcrks  Cc^  83  Ga.  219;  S.  C.  9  S.  E. 
Rep.  673. 


The  House  of  Lords  has  recently  elaborated  the  principles 
laid  down  in  Saunders  v.  VauHer,  4  Rcav.  115  ;  S.  C,  Cr.  5: 
P.  240.  to  the  eflect  that  (1)  When  in  a  will  there 
UsMy  is  an  absolute  x'ested  gift  made  payable  at  a  future 
^^^'^  event,  with  directions  to  accumulate  the  income  in 
the  meantime  and  pay  it  with  the  principal,  the 
courts  will  not  enforce  the  trust  for  accumulation 
in  which  no  person  ha4  any  interest  but  the  legatee,  /.  r.,  that 
a  legatee  may  put  an  end  to  an  accumulation  which  ii  exclu- 
sively for  his  benefit ;  (2)  This  rale  is  as  applicable  when  the 
legatee  is  a  charit>*.  corporate  or  unincorporafee,  as  when  he  is  an 
individual ;  and  (3)  When  such  an  accumulation  is  directed 
for  more  than  twent>'-one  years  from  the  death  of  the  testator, 
and  is  not  eflective,  for  the  reason  given  above,  the  Thelluson 
Act,  (3$  &  40  Geo.  3,  c.  98,)  prohibiting  indefinite  trasts  for 
accumulation, does  not  apply:  Wharton  v.  MasUrmmm,  [1895] 
A.  C.  186,  affirming  [1894]  2  Ch.  184. 

UHien  a  testator  devises  and  bequeathes  his  entife  estate  ta 
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trustees,  to  collect  the  income  therefrom,  and  divide  the  net 

income  in  specified  proportions  among  his  children 

lor  their  respective  lives,  and,  at  the  death  of  each 

child,  gives  and  devises  a  spedfied  portion  of  the  corpus  of 

the  estate  to  the  child  or  children  of  that  deceased  child,  or, 

snd  in  event  of  there  being  none,  then  to  othen,  the  implied 

intention  is  that,  upon  the  death  of  each  child,  the  estate  which 

the  trustees  formerly  had  in  that  portion  of  the  corpus  which 

was  given  to  the  child  or  children  of  the  deceased  child,  or  to 

othere  in  case  there  should  be  no  child,  should  cease  and 

determine,  and  that  that  portion  of  the  corpus  should  vest  in 

the  parties  entitled  thereto,  free  from  the  trust:  RMurty  v» 

•SmM.  (Court  of  Chancery  of  New  Jency,)  31  Atl.  Rep.  1031. 


RECENT  DEVELOPMENT  OF  CORPORATION  LAW 

BY  THE  SUPREME  COURT  OF  THE 

UNITED  STATES. 


Bjr  GnmoK  Wkartox  Pippnt,  Biq. 


II.  Rights  op  Stockholders  axd  Creditors  in  the  Prof- 
'  ert\'  of  the  Corforatiok. 

In  the  May  Number  of  the  American  Law  Register  and 
Review*  an  attempt  was  made  by  the  writer  to  state  the 
result  of  recent  decisions  by  the  Supreme  Court  of  the 
United  States  upon  the  subject  of  Corporate  Power.  The 
decision  in  Central  TruHsp&rUUiam  Company  v.  PlJtwuM^s 
Palace  Car  Company^  was  examined,  and  attention  was 
called  to  cert.'iin  difficulties  in  the  way  of  harmonizing  some 
of  the  views  expressed  in  that  case  with  other  decisions  by  the 
same  Court.  It  is  now  propased  to  give  some  considera- 
tion to  the  problems  which,  in  constantly  increasing  num- 
bers, arc  being  presented  to  the  Court  for  solution  in  cases 
concerning  the  rights  of  stockholders  and  creditors  of  insol- 
vent corporations. 

The  ears  of  the  American  lau->-er  ha\'e  grown  accustomed 
to  the  assertion  that  the  capital  stock  of  a  corporation  is  a  trust 
fund  for  the  pax'ment  of  debts.  He  has  heard  this  trust  fund 
doctrine  referred  to  with  pride  as  an  American  doctrine  and 
there  are  not  wanting  those  who  find  in  this  circumstance  a 
stimulus  to  patriotic  sentiment  and  a  reason  for  self-congratu- 
lation.' There  .seems  to  be  something  in  the  thought  of  a 
trust  fund  for  the  benefit  of  creditors  which  arouses  uithin  the 
law}-er  s  breast  a  feeling  of  legal  chi\'alry ;  and  more  than  one 
distinguished  judge  has  become  a  knight-errant  in  the  service 

>  34  Am.  U  Rbg.,  psge  J96. 
*  139  U.  &  14. 

'  ^.  jf- .  Jadgv  SSYSf OCR  D.  Tbomtsox  :  37  Am.  Lsw.  Rcr.  846.   Jndcc 
*•'     *•  ••    nbjcctiB 


Thompso^c  to  tooie  extent  modi6et  his  cxpcMnoos  vpoa  this  Mbjcct 
\  >963  et.  ttq.  of  hit  fieeeiitly  pnhliahod  Commmtsriosoa  CotporatioB  Unr« 
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of  this  honoreil  doctrine — iiUhough  in  so  doing  he  has  laid 
himself  open  to  the  imputation  on  the  part  of  less  sentimental 
jurists  of  enga^^inv:  in  a  scmiei^hat  Quixotic  tilt  at  legal  wind- 
mills. In  the  p.i}:c'«  r»f  this  magazine*  comments  have 
appeared  from  tmic  to  time  upon  some  of  the  more  notable 
decisions  which  purport  to  be  based  upon  the  trust  fund  doc- 
trine ;  and  in  the  pages  of  the  Amfricaa  Law  Rfii'ew,  Mr. 
Thachcr  *  of  New  York  and  the  late  Mr.  McMurtrie  *  of  Phila- 
delphia  lia\*e  contributed  valuable  suggestions  to  the  discussion 
of  the  general  subject. 

Wliatever  this  trust  fund  doctrine  may  be,  it  is  at  any  rate 
certain  that  the  Supreme  Court  of  the  United  States  is  defi- 
nitely committed  to  it.     In  HamiUy  v.  Stufs,^  Mr.  Justice 
Brown  uses  the  following  language : — **  Ever  since  the  case  of 
Saujrr  v.  Hoag,  17  Wall.  610,  it  has  been  the  settled  doctrine 
of  this  court  that  the  capital  stock  of  an  insolvent  corporation 
is  a  trust  fund  for  the  payment  of  its  debts ;  that  the  law 
implies  a  promise  by  the  original  subscribers  of  stock  who  did 
not  pay  for  it  in  mone>'  or  other  property  to  pay  for  the  same 
when  called  upon  by  creditors ;  and  that  a  contract  between 
thcm«(el\*es  and  the  corporation,  that  the  stock  shall  be  treated 
as  fully  paid  and  non-assessable,  or  otherwise  limiting  their 
liability  therefor,  is  void  as  against  creditors.    The  decisions, 
of  this  court  upon  this  subject  have  been  frequent  and  uniform^ 
and  no  rclaxaii*)n  of  the  general  principle  has  been  admitted : 
6>/«ff  V.  TriMcock.  91  U.  S.  43  :  Sanger  v.  Upioti,  91  U.  S. 
56;  Wctstar  v.  Upton,  91  U.  S.  65  ;  Ckubb  v.  U^tom,  95  U.  S. 
665';  Pullman  v.  Upton,  96  U.  S.  328 ;  Counijr  of  Morgan  v. 
Alkn,   103  U.  S.  498  ;   Hawkins  v.  Cienn,  131  U.  S.  319;. 
Graham  v.  Railroad  Co^  103  U.  S.  148,  161  ;  Rkkardsan  v. 
Green,  134  U.  S.  30.*'     In  a  case  decided  the  same  year*  Mr. 
Justice  Harlan  said:— "In  Sawyer  v.  Hoag,  17  Wall.  610, 
630,  it  was  held  that  the  capiul  stock  of  a  corporation,  especi- 
ally its  unpaid  subscriptions,  is  a  trust  fund  sub  moda  for  the 

*  E,  /*.,  39  AM.  Law  Rao.  &  Rsv.,  175. 

*  ^  Am.  Law  Rer.,  91a 
'  as  Am.  Law  Aer.,  749^ 
» 139  U.  8.  417.    (i«9i). 

•Gbr*T.  JSrwr,  ii9U.8.96w    (1891.) 
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benefit  of  iu  general  creditors  ....  There  is  no  dispute  here 
•iS  to  thv  soundnetf  of  this  general  principle.*'  In  F^gf  v. 
Blair^  decided  upon  the  same  day  as  the  preceding  case,  the 
same  learned  justice  says,  **  It  is  the  settled  doctrine  of  this 
Court  ....  that  unpaid  subscriptions  to  the  stock  of  a  cor- 
proration  constitute  a  trust  fund  for  the  benefit  of  its  creditors 
uhich  may  not  be  given  away  or  disposed  of  by  it,  without 
consideration  or  fraudulently,  to  the  prejudice  of  such  credi- 
tors." 

In  Camden  v.  Siuart,^  Mr.  Justice  Bkown  reasserts  the 
Court's  adherence  to  the  doctrine  and  says  '*  Nothing  that  was 
said  in  the  recent  cases  of  Qark  v.  Bttrr^  1 39  U.  S.  96 ;  Ftgg 
V.  Blair,  139  U.  S.  118;  or  Haadtty  v.  Stats,  139  U.  S.  417. 
was  intended  to  o\'emile  or  qualify  in  any  way  the  wholesome 
principle  adopted  by  this  court  in  the  earlier  cases,  etc..  etc.** 
In  Potts  V.  iro/Avr,"  Mr.  Justice  Shiras  reviews  the  cases  and 
6nds  that  the  law  of  Pennsylvania  i«  in  accord  with  Federal 
doctrine  upon  this  point  and  remarks  '*  It  is  undoubtedly  true 
that  in  Pennsylvania  in  the  case  of  an  iawlvcnt  coiporation, 
its  asseti  including  unpaid  capital  stock  constitute  a  trust 
fund."  In  the  same  >*ear,  in  Swan  Land  and  CattU  Ca.  v. 
Frank, "  tlie  Court  per  Mr.  Justice  Jackson,  gives  it^  assent  to 
the  theory  that  the  assets  of  the  corporatkm  *'  constitute  a 
tmstfhnd  for  the  payment  of  all  debts  and  demands.**  If  any 
modification  of  the  statement  made  above  is  required,  it  is  as 
the  result  of  the  more  guarded  assertion  of  Mr.  Jusdce  Brewer 
in  Hoflins  v.  Briirfield  Ccai  and  Iron  Co,,^  where  the  learned 
jud^  says:—**'  While  it  is  true  language  has  been  frequently 
used  to  the  effect  that  the  assets  of  a  corporation  are  a  trust 
fund  held  by  a  corporation  for  the  benefit  of  creditori,  this  has 
not  been  to  conve>*  the  idea  that  there  is  a  direct  and  express 
trust  attached  to  the  property.  As  said  in  2  Pmnmrafs  Eqmty 
/nrispmdcnce,  1046,  they  "  are  not  in  any  true  and  eooiplcte 
sense  tru-sts,  and  can  only  be  called  so  hy  way  of  analogy  or 

*  139 U.S.  II& 

**  144  U.  8.  104.    (1891.) 

"I4<U.S.<|8.    (i89t.) 

»t48U.&609.    (iS9a.) 

•»isou.aj7i.  (««».) 
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mcUphor.**  The  Profession  has  not  had  an  opportunity  to 
a.>ccrtain  whether  or  not  this  suggestion  that  in  dealing  with 
the  trust  fund  doctrine  we  arc  living  in  the  domain  of  meta- 
phor and  h>'perbole  is  to  be  adhered  to  bi-  the  court ;  for 
neither  in  151,  152,  1 53,  1 54.  1 55  nor  1 56  U.  S.  are  problems 
of  this  character  presented  to  the  judges  for  decision.  Accord- 
ingly, in  the  absence  of  a  definite  repudiation  of  the  trust  fund 
doctrine,  whate\'er  that  may  be,  it  seems  upon  the  whole  to  be 
justifiable  to  assert  that  the  Supreme  Court  is  committed  to  it. 

In  view  of  these  considerations,  it  is  a  matter  of  no  Vttle 
interest  to  ascertain  just  what  the  trust  fund  doctrine  is,  and  to 
determine  what  the  commercial  conditions  are  which  seem  to 
have  driven  the  Supreme  Court  to  declare  its  adherence  to  a 
metaphor  as  a  rule  of  judicial  deci^on. 

There  arc  at  least  three  possible  liews  of  the  true  nature  of 
the  property  of  a  corporation  and  of  the  consequent  rights  and 
liabilities  of  stockholders  and  creditors.  In  the  first  place,  the 
courte  might  unite  in  holding  that  the  corporation  '*  is  entitled 
to  hold  property  (if  not  contrary  to  its  charter)  as  absolutely 
as  an  individual  can  hold  it.'*  and  that  *'  its  estate  is  the  same, 
its  interest  is  the  same,  iu  possession  of  the  same."'*  If  this 
\iew  were  to  pre\'ail.  the  corporation  might  deal  with  its  prop- 
erty as  an  indK'idual  may  do  and  might  dispose  of  its  property 
subject  only  to  the  limitations  which  obtain  in  the  case  of  an  in- 
dividual with  respect  to  the  rights  of  creditors.  If  balances  on 
stock  remained  unpaid  and  the  corporation  had  in  no  way  cut 
itself  off  from  collecting  those  balances,  creditors  might  reach 
them  on  the  ground— and  only  upon  the  ground— that  they 
were  the  property  of  tlie  corporation  in  the  same  way  that 
"  bills  receivable  **  are  assets  of  a  firm.  A  creditor's  bill  would 
be  a  mere  equitable  execution  or  a  means  of  garnishment 
a\'ailab]e  for  the  creditor  who  had  reduced  his  claim  to  judg- 
ment at  law.  The  corporation  could  unquestionably  prefer  a 
creditor  as  an  individual  may  do  and  it  would  make  no  difler- 
enoe  whether  the  creditor  happened  to  be  a  stranger  to  the 
corporatKMi,  a  stockholder  therein  or  a  director  thereof.  If 
the  stockholder  whose  balance  was  unpaid  was  also  a  creditor 
■•Mk.  jMliee  BRADUViaGmAtfMv.  ^.^.  imU.8.>4S>    (ittok)     . 
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(/the  coqioratton  on  another  transactic'n.  he  could  iict'^'^ 
claim  a;;atn.«t  the  utock  debt  when  calM  upon  to  pay  ^*    . 
by  the  corporation  or  a  creditor  claiming  through     •*• 
short,  then?  would  be  no  such  thin'^  as  ^  department  ^   . 
proration  law  cvHicemcd  with  the  rights  of  corporate  c*^^^*  y^  , 

in  the  property  of  thdr  debtor,  for  lhc>*  would  stand  *>^^^^*^^-£e 
law  in  the  same  poiition  a<  if  the>'  were  seeking  to     ^^      u.  I 

their  right's  agnin<t  a  natural  person  with  no  ground  €^^ 
ing  for  the  a|)p!ication  of  equitable  pnncip!cs  unless  th^^^     u  i 

pre^Kmt  in  the  case  some  such  well-recognixcd  bi'.sis  o^    *iiiiv4  \ 

able  relief  aL%  fraud  upon  creditors  or  a  >tate  of  atTairs      ^       -^  \ 

for  marshalling  of  assets,  subrogation  or  the  like.     Intf^*^      g,^  i 

of  the  case  it  would  on  prindple  be  immaterial  whether'  ^^  ^^ 
a  contract  lo  j>ay  less  than  par  for  stock  is  regarded  as  ^^  -^uW 
contract.  If  the  courts  regard  it  as  valid,  no  difficult>^  *%t^ 
ariM!.  If  they  treated  it  as  impolitic  and  invalid,  a  ^-^Zx^^n^ 
rescission  would  exist  in  favor  of  the  corporation.  g««nt 

would  be  either  the  contract  which  the  parties  made  (^^^ 
at  all.  ^^    the 

In  the  next  place,  the  courts  might  agree  in  trcati^'^  ^^3^^ 
prr>pcrty  of  a  corporati<m  as  being,  so  to  spciik,  the  |>  ^^^^l*^*** 
of  rc|>rcsentations  made  by  each  and  all  of  the  .stockl^  ^^     c^ 
to  the  public  to  the  effect  that  for  each  share  of  stoc  ^^ ,    «^« 
hundred  per  cent,  of  vaiue  liad  actually  been  paid  in"^"  ^  r<^y» 
treasury  or  had  been  con\X!>*ed  to  the  corporation  as  prcr'^    fjl^i!ff 
or  subsisted  in  the  hands  of  the  stockholder  ready  to  b^^  ^ 
in  upon  demand.    On  this  view,  tlie  rights  of  creditors  ^'O^/^ 
be  both  greater  and  less  than  upon  the  basis  of  the  doctf^ 
suggested  abo\*e.     A  contract  made  in  good  faith  betuw^^ 
stockholder  and  the  corporation   with  terms  different  f.    ^ 
those  above  outlined  would  not  be  enforced  according  t^  ^ 
terms  against  a  creditor ;  for  the  latter  would  be  entitle^ . 
invoke  the  doctrine  of  estoppel  for  the  purpose  of  subjcctiiu 
a  stockholder  to  a  liability  of  one  hundred  per  cent,  on  t)^ 
dollar,  no  matter  what  his  actual  agreement  with  the  corpora, 
tion  might  ha\'c  been.     In  other  words,  this  x-iew  involves  th^ 
proposition  of  substantive  law  that  a  contract  by  whkh  x^ 
becomes  the  owner  of  stock  is  necessarily  and  inevitably  an 
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un«leit.ikini;  upon  tlic  part  of  the  stuck  hi>Uk.T  to  pay  par  and 
a  rcprcscnt;itiim  to  the  public  that  if  the  )xir  of  the  5tock  has 
not  already  been  paid,  the  holder  will  pay  it  on  demand.  It 
would  therefore  be  true,  in  a  5en.sc,  that  the  courts  in  such  a 
ca>e  would  not  be  makini;  a  subscriber  live  up  to  a  bar(^n 
entered  into  by  him,  but  would  be  making  a  bargain  for  him 
and  compelling  him  to  live  up  to  that.**  On  the  other  hand, 
as  said  above,  the  rights  of  creditors  would  be  to  some  extent 
kss  upon  this  xncw.  As  the  basis  of  the  creditor's  right  is 
estoppel,  it  should  seem  that  only  those  creditors  would  be 
entitled  to  compel  payment  of  par  value  who  become  such 
after  the  occurrence  of  the  transaction  complained  of  and  who 
give  credit  m  ignorance  of  the  real  facts  of  the  case.  If  the 
6nst  view  were  to  obtain,  it  should  seem  that  prior  creditors 
wouM  be  entitled  to  the  same  relief  as  subsequent  creditors, 
the  basis  of  their  equity  being  in  each  case  fraud.  Nothing 
in  this  vieH'  of  the  nature  of  the  creditor's  right  is  inconsistent 
with  the  exercise  by  the  corporation  of  the  right  of  a  natural 
person  to  set-ofT.  in  case  of  mutual  debts,  or  of  the  right  to 
prefer  a  creditor  in  case  of  insolxTncy. 

A  third  possible  viei»'  would  be  the  view  that  the  corpora- 
tion is  identical  with  the  members  that  compose  it  and  that  it 
and  they  hold  the  corporate  property  in  trust  for  the  benefit 
of  corporate  creditors.  This  viei%',  it  uill  be  observed,  is  en- 
tirely distinct  from  the  doctrine  based  on  estoppel  and  adverted 
to  above.  The  theor>*  of  a  trust  for  creditors  necessarily  invoK'es 
the  protection  of  prior  and  subsequent  creditors  alike:  for 
otherwise  we  should  have  the  anomaly  of  an  equitable  doctrine 
existing  for  the  benefit  of  a  class  which  concdi-ably  might 
never  come  into  exbtence  to  the  exclusion  of  those  whose 
meritorious  claims  had  already  accrued.  Again,  on  any 
known  definition  of  a  trust  we  must  have  a  specific  ns  or  sub- 
ject matter,  the  legal  title  to  which  is  in  the  trustee.  In  the 
case  of  a  b^nm  fide  contract  between  corporation  and  stock- 
holder th.U  stock  shall  be  treated  as  full  paid  when  50  per 
cent  only  has  been  paid  in  (act,  it  is  to  be  observed  that  no 


»8m  Um  IniPi^  of  Mr.  iMliee  Bmwm  (thai  Dterfct  Jadlgt)  ia 
^ttM  ▼.  JiV^»  7  Fed.  Rcp^  Tib-    ((tti-) 
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mere  trust  theory  uill  enable  a  creditor  to  reach  the  unpakT 
50  per  cent.  This  follows  from  the  fact  that  the  limitation 
expressed  in  the  contract  is  \-aUd  betH'ecn  the  corporation  and 
the  stockholder, — which  means  that  the  corporation  not  only 
has  no  Ic^^al  title  to  the  property  represented  by  the  unpaid 
balance  but  can  nc\'er  acquire  it.  We  should  accordingly 
ha\-e  the  spectacle  of  a  trustee  without  right  or  title  to  the 
trust  pro|>crty.  On  the  other  hand,  no  right  of  preference 
would  exist;  for  if  there  is  not  enough  to  satisfy  all  cfstmis 
que  tnuitnt  in  full,  equality  is  equity  and  the  trustee  roust 
settle  uith  all  pro  rata.  It  should  seem,  however,  that  a  right 
to  sct-ofT  would  exi5t  in  lavor  of  a  stockholder-creditor,  even 
upon  the  trust  thcnr>* ;  for  in  no  intelligible  sense  can  one  indi- 
vidual stockholder  bo  a  trustee  for  those  who  are  creditors  of 
the  corporation— that  is  (on  this  view)  of  the  stockholders  treat- 
ed in  the  aggregate ;  and  as  (ar  as  an  individual  stockholder 
is  concerned,  it  is  the  case  of  a  claim  against  him  and  a  claim 
in  his  (avor.  It  should  seem  to  be  immaterial  that  the  claim 
against  him  is  a  claim  for  the  deliver>-  to  the  corporation  of 
trust  property  subsisting  in  his  hands.  If  his  obligation  is- 
merely  to  pay  trust  property  to  the  trustee,  and  if  at  the  same 
time  the  trust  fund  is  liable  for  the  satisfactkm  of  a  bonm  JUt 
claim  in  his  Csivor,  why  deny  the  applicabili^  of  the  doctrine 
of  set-off? 

It  b  believed  that  these  are  the  only  three  theories  which,. 
upon  general  legal  principles,  can  be  applied  to  the  relations  ■ 
subsisting  between  the  creditors  of  a  corporation,  the  corpora- 
tion itself,  and  its  stockholders.  It  is  ne\-ertheless  certain  that 
no  one  of  these  theories  corresponds  to  the  so-called  **  tru.<it 
fund  doctrine  '*  as  recognized  in  the  decisions  of  the  Supreme 
G>urt  of  the  United  States.  This  becomes  clear  if  we  but 
glance  at  the  cases  already  cited  and  at  others  which  are 
inseparably  connected  with  them.  The  Court,  it  should  seem, 
would  recognize  the  right  of  an  insolvent  corporation  to  prefer 
a  creditor."    This  is  inconsistent  with  the  theory  of  a  trust.'' 

^MoUimsx.BH^f^UldCoaimmd  if9mC9.(i9>r3.%^i.    ia93)takca 
ia  conoccUoa  with 
"  Emurtom  v.  LaUr^  118  U.  8. 3.    {iW^)    See  s  X.  W.  Law  Rcr.  lyji. 
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The  court  permits  a  creditor  to  collect  from  a  stockholder  a 
balance  unpaid  on  his  subscription  in  spite  of  a  contract 
between  the  stockholder  and  the  corporatk>n  that  nothing 
more  shall  be  deemed  due  thereon."  This  also  b  inconsistent 
with  the  theory  of  a  trust.  The  court  will  not  permit  a  credi- 
tor to  file  a  bill  to  have  the  trust  property  applied  to  the  satis- 
faction of  his  claim  unless  he  has  first  obtained  a  judgment  at 
law.**  Here  again  is  a  result  inconsistent  with  the  tbeof>'  that 
a  trust  extsto  for  the  benefit  of  creditors.  The  court  compels 
a  stockholder  who  has  received  a  distribution  of  stock  hy  way 
of  gratuity  to  respond  for  the  par  value  thereof,  and  that,  too, 
only  in  favor  of  subsequent  creditors ;  but  in  the  same  case 
refuses  to  reach  a  similar  n»ult  with  respect  to  the  recipients 
of  a  stock  bonus  issued  as  an  inducement  to  subscribe  for  the 
bonds  of  a  '*  going  concern  "  which  had  run  into  debt.*  Thb 
result  is  inconsistent  with  the  doctrine  of  estoppel  as  is  also  the 
decision  long  ago  rendered  in  Saw/erw  Hoag^  and  reiterated 
in  Handlty  v.  SMz^  {'^f^^  tluU  no  set-off  will  be  permitted  in 
&vor  of  a  stockholder-creditor. 

The  refusal  of  set-off  and  the  ignoring  of  the  contrKt 
between  stockholder  and  corporation  when  the  rights  of  a 
creditor  intervene  are  inconsistent  with  the  property  theory. 
Upon  the  property  theory  the  liability  of  the  stockholder 
would  be  a  simple  debt  and  might  well  be  the  subject  of  set- 
off; while  in  a  case  where  the  corporation  has  no  contract 
rights  against  a  stockholder,  as  far  as  that  stockholder  is  con- 
cerned, the  corporation  has  no  property  which  a  creditor  can 
reach. 

The  result  of  our  inquiry  is  to  establish  that  the  so-called 
*  Trust  Fund  Doctrine  is  a  thing  different  from  anyone  of  these 
three  theories— and  they,  we  believe,  represent  the  only  possi- 
ble ways  in  which  general  legal  principles  can  be  applied  to 
coq>orate  phenomena.  If  the  questicm  of  the  further  devdop- 
of  a  legal  doctrine  was  to  be  settled  upon  the  basis  of 


«•  HmmUy^,  Upiom,  lot  U.  8.  314.    (188a) 

»^MAsrv.Sta<v,i3»U.a4i7.    (1891.) 
"i7Wsn.«iOL    (1873.) 
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IHirc  IcypA  rc9nomn\i,  thoic  can<<iilcratk*n»  would  c(>m|iel  us  to 
alundun  fuitlicr  cliitcuiUiton  of  tlic  **  Trust  FuimI  **  and  to  ca«t 
a^idc  every  thin;;  but  tlic  simple  pn^iicrty  thcttr>'  since,  upnn 
principle,  it  is  the  only  one  to  which  courts  should  {;ive  their 
asMtcnt.  The  estoppel  theory  involves  a  serious  piece  of  judi- 
cial legislation  as  to  what  tlic  cflect  of  a  contract  shall  be. 
This  akme  is  enou*^h  to  condemn  it.  The  trust  theory  is, 
strictly  speaking,  untenable.  It  involves  a  conception  which 
(in  the  language  of  Mr.  Justice  Bradley)"  *'  is  at  war  nith  the 
notions  which  we  derive  from  the  KnglUh  law  with  regard  to 
the  nature  of  corporate  bodies.**  Followed  to  iu  logical  con- 
clu!(ion,  it  would  lead  to  results  which  could  not  be  tolerated.^ 
In  the  judgnKnt  of  the  writer,  however,  the  de\Tlopment  of 
the  law  upon  this  subject  is  not  to  be  settled  upon  the  Imusih  of 
pure  legal  reasoning  and  a  consideration  of  the  true  nature  of 
the  Trust  Fund  Theory  or  Doctrine  seems  to  make  this  plain. 
If  it  is  permissible  to  answer  the  question  as  to  the  nature  of 
this  theory  or  doctrine  by  way  of  paradox,  the  answer  is  that 
it  is  neither  a  theory  nor  a  doctrine.  The  name  *' Trust 
Fund  *'  is  a  name  given  by  American  courts  and  American 
writers  to  the  more  or  less  systematic  judicial  recognition  of  a 
demand  of  the  commercial  world.  That  demand  is,  in  sub- 
stance, that  the  liability  of  a  stockholder  shall  be  unlimited 
up  to  the  par  value  of  his  shares  and  that  he  shall  not  be 
entitled  to  the  benefit  of  any  legal  principle  which  would 
normally  entitk;  him  to  an  advantage  against  corporate  credi- 
tors. This  is  not  a  legal  theor>*.  It  is  a  commercial  condi- 
tion .nruggling  for  recognition  in  the  courts.  If  this  fiict  had 
been  perceived  in  the  first  instance,  courts  probably  would 
never  have  undertaken  the  task  of  doing  the  legislature*s 
work.  But  perceiving  dimly  the  commercial  necessit>'  and 
ch*irmed  by  the  indefinite  possibilities  suggested  by  the  word 
**  trust,**  they  entered  upon  the  field  and  they  have  never 
been  willing  to  quit  it  Any  criticism  of  the  cases  on  this 
subject  which  ignores  this  fact  seems  to  the  writer  to  be  per> 
verse  and  unintelligent    The  courts  have  been  doing  legisla- 
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ti\-e  work.  They  have  reached  their  decisions  upon  the  hasin 
of  practical  necesMty  and  the>'  have  called  in  sometimes 
one  lc<;al  thcor>-  and  sometimes  another  in  an  attempt  to  give 
the  result  a  juristic  aspect.  Can  anyone  who  reads  the  decis- 
ions of  tlie  Supreme  Court  of  the  United  States  doubt  that 
this  is  the  true  explanation  of  their  course  ?  In  order  to  make 
good  this  point,  it  is  only  necessary  to  refer  to  the  langua^  of 
Mr.  Justke  Miller  in  regard  to  set-off  in  Saujrr  v.  /ftktjc, 
(stiira)  to  the  opinion  of  Mr.  Justice  Harlan  in  Qark  v.  Bnvr*^ 
and  to  that  of  Mr.  Justice  Brown  in  HandUy  v.  SAr/r.**  The 
judges  even  talk  about  being  **  embarrassed  *'  by  previous 
decisions  when  the\'  desire  to  reach  a  certain  result.  If  that 
result  can  be  best  attained  by  invoking  the  theory  of  a  trust, 
then  the  courts  uithout  hesitation  adopt  the  trust  theory  for 
the  purpose  of  that  case.  When  it  is  attempted  to  make  a  trust 
decision  the  basis  of  an  inductive  argument,  as  in  the  case 
of  HoUins  V,  Brierfietd  Co.,  {supra),  the  court  docs  not  shrink 
from  declaring  that  the  use  of  the  term  tnist  in  the  earlier 
cases  ynoi  metaphorical.  If  the  doctrine  of  estoppel  will 
enable  the  courts  to  accomplish  an  obviously  just  result,  then 
the  doctrine  of  estoppel  is  more  or  lens  distinctly  enunciated. 
It  by  no  means  follows,  howc\'cr.  that  the  doctrine  of  estoppel 
is  to  be  applied  in  the  next  case  which  arises  or  even  in  a 
different  branch  of  the  same  case.  In  Handiey  v.  Stuts, 
(supra)  the  court  affects  to  perform  the  impossible  task  of 
distinguishing  on  principle  between  the  status  of  two  sets  of 
stockholders ;  and  holds  one  set  liable  and  declares  th«it  the 
other  set  is  entitled  to  immunity.  Mr.  Chief  Justice  Fuller 
and  Mr.  Justice  Lamar  dissented.  They  were  unable  to  see 
the  distinction.  There  was  no  distinction  in  law  but  there 
seemed  to  be  an  exigency  in  fact  which  called  for  a  distinction 
m  result  Thus  Mr.  Justice  Harlan,  in  CtarJk  v.  B^wr^ 
{supra)  uses  the  following  language  in  support  of  the  conclu- 
sion tliat  a  stockholder  is  not  liable  to  a  subsequent  creditor 
for  the  par  value  of  stock  which  had  been  disposed  of  at  its 
actual  value  whkh  was  less  than  par — and  he  uses  it  with  all 
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the  confi'Icncc  which  we  an:  accustomed  to  associate  with  the 
enunciation  of  a  principal  of  law*  :^-**To  say  that  a  public  cor- 
p>r.ition.  changed  with  public  duties,  may  not  relicie  itself 
from  embarrassment  by  paWnj;  itn  debt  :n  stock  at  it^  real 
%'aluc — ^thcrc  being  no  .ntatute  forbidding  such  a  transaction^ 
vvith '/ut  .subjecting  the  creditor,  surrendering  his  debt,  to  the 
liability  attaching  to  ittcickholders  who  have  agreed.  expre«5ly 
or  imtilicdiy.  to  pay  the  (ace  value  of  stock  subscribed  by 
them,  i'*,  in  eflcct.  to  compel  them  either  to  suspend  operations 
the  moment  the>'  become  unable  to  pay  thdr  current  debts,  or 
to  iKirrriw  money  secured  by  mortgage  upon  the  corporate 
prvi(H;rty.'*  He  follows  this  up  immediately  by  a  general  pro> 
tc^tition  tf>  the  effect  that  the  court  is  not  to  be  understood  as 
nioflifying  **  the  principles  laid  down  in  the  cases  abo\'C  cited.*" 
The  same  line  «if  thought  characterizes  the  opinion  of  the 
SHime  learned  Justice  in  Fo^^  v.  Biair.^  When  the  fiicts  of 
the  case  require  that  stockholders  should  be  held  for  the 
unpaid  balance  (as  in  Catmdem  v.  Stmart,  smpra)  it  becomes 
necessary  to  reassure  the  Profession  that  the  earlier  cases  of 
Handiey  v.  Simtz^  Clark  v.  Bivtr  and  Fogg  v.  BUtir  are  not  to 
be  regarded  as  ha\'ing  established  a  principle  of  immunity  in 
favor  of  the  stockholder. 

If  this  view  of  the  case  is  correct  it  seems  too  clear  for  argu- 
ment that  the  mass  of  decisions  is  so  great  that  a  return  to 
first  legal  principles  is  an  impossibility.  The  only  practical 
question  is  tltat  which  relates  to  the  means  of  perfecting  the 
work  of  judici;il  legislation  which  is  at  present  in  an  unfinished 
condition.  That  it  is  in  an  unfinished  condition  scarcely  ad- 
mits of  dispute.  The  impossibility  of  predicting  the  vieir 
which  the  court  will  take  of  a  given  commercial  condition  is 
admirably  brought  out  by  Mr.  Edward  Avery  Harnman  in 
some  recent  papers  in  the  NorihwtUtrm  Lmv  Rti4twF  He 
exposes  the  fallacy  underlying  the  attempt  of  Judge  Se\*mour 
I>.  TllOMp^i4^N  to  overthrow  upon  priticipit  the  doctrine  that 
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Lewey  r.  H.  C.    Fricke   Coal  Co.    Supreme  Court  or 
Penni^ylvania.     March    ii.   1895. 


Siaimte  0/ fJmaiiom§^fgttoranfe  of  Cause  <f  Afiion, 
In  an  •ctioa  of  tmpsM  to  recover  damaKct  for  the  aatawfal  tnifiiag  of 
coat  ttwler  plaintiff**  land,  the  eqviuble  rule  that  the  •tatnte  of  limiutioas 
aliall  roa  ooly  fhaa  ditoover^r.  or  a  tiaic  wbea  ditoorerjr  might  have  beea 
BUMie,  should  be  applied. 

As  equity  It  administered  in  PenDsrlraaia  throagh  the  comaioa  law 
forma  of  action,  the  plaiatiff  abould  not  be  turned  out  of  a  court  of  law  ia 
onlcr  to  be  admitted  at  the  equity  side  of  the  tame  court.  He  may,  thcra- 
fbre.  in  an  action  of  treapaaa  for  illegal  mioing,  rcoovcr  compeamtloa  ia 
the  same  manner  that  he  would  on  a  bill  for  account. 

In  anch  a  caar  the  Jury  »honld  be  instructed  that,  while  the  sUtute  of 
Umttations  may  be  avdiable  as  against  the  penal  consequences  of  tha 
trMpasa,  it  ia  not  available  aa  a  defence  against  payment  for  the  coal 
actually  taken  and  converted  to  the  use  of  the  defendant.  //  tetmM  that 
even  ia  law  the  autute  of  limitations  runs  against  an  injury  committed 
in  or  to  a  lower  stratum,  only  from  the  time  of  actual  diaoovcry,  or  tba 
time  whea  diacovery  was  reasoaably  possible. 

Opinion  of  Wiluams,  J.:  **  Mere  ignorance  u*iU  not  pre- 
vent the  running  of  the  statute  in  equity  any  more  than  at 
law;  but  there  is  no  reason  resting  on  general  principles,  why 
ignorance  that  is  the  result  of  the  defendant's  conduct,  and  not 
of  the  stupidity  or  negligence  of  the  plaintiiT,  should  not  pre^ 
vent  the  running  of  the  statute  in  (avor  of  the  m*rongdoer.  It 
seems  to  be  the  general  doctrine  in  courts  of  lam-  that  the 
pbintiflTis  bound  to  know  of  an  invasion  of  the  sur&ce  of  his 
dose.  The  fact  that  his  land  is  a  forest  and  that  the  defend- 
ant goes  into  its  interior  to  trespass  by  the  cutting  of  timber* 
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does  not  relieve  against  its  operation.  What  is  plainly  visible 
he  must  see  at  his  peril,  unless  by  actual  fraud  his  attention  is 
diverted  and  his  vigilance  put  to  sleep.  But  ought  this  rule 
to  extend  to  a  subterranean  trespass?  The  surface  is  visible 
and  accessible.  The  owner  may  know  of  its  condittcm  without 
tresp.-isHing  on  others  and  for  that  reason  he  is  bound  to 
know.  Tlie  interior  of  the  earth  is  invisible  and  inaccessible 
to  the  owner  of  the  suHace  unless  he  is  engaged  in  mining 
operations  upon  his  own  land ;  and  then  he  can  rench  no  part 
of  hi*i  own  coal  stratum  except  that  which  he  is  actually  remm*- 
ing.  If  an  adjoining  landowner  reaches  the  plaintifls  coal 
through  subterranean  ways  that  reach  the  surface  on  his  own 
land  and  are  under  his  actual  control,  the  vigilance  the  law 
requires  of  the  plaintiff  upon  the  surface  is  po«verless  to  detect 
the  invasion  by  his  neighbor  of  the  coal  one  hundred  feet 
under  the  surface. 

The  case  at  bar  affords  an  excellent  illustration  of  ignorance 
due  to  the  defendant's  conduct  and  without  bult  on  the  part 
of  the  plaintiff. 

The  defendant  was  mining  its  own  coal  through  its  own 
sliaftH  or  drifts  opened  on  its  own  lands.  In  the  course  of  its 
operations  and  for  it^  own  convenience  it  pushed  an  entry  or 
passage  under  the  plaintifTs  lands  and  appropriated  the  coal 
removed  therefrom.  It  was  bound  to  know  its  own  lines  and 
keep  within  them.  If  by  mistake  or  for  any  other  reason  it 
did  invade  the  mineral  estate  of  another  and  remove  and  ap- 
propriate the  coal  therefrom,  good  conscience  required  that  it 
should  disclose  the  fact  and  pay  for  the  coal  Uken.  Its  fail- 
ure t(i  do  this  is  in  its  effects  a  fraud  upon  the  injured  om-ner, 
and  if  he  has  no  knowledge  of  the  trespass  and  no  means  of 
knowledge,  such  a  fraud,  whether  it  be  called  constructive  or 
actual,  should  protect  him  from  the  running  of  the  statute.** 

The  Operation  op  Statutes  op  Limitatioxs  in  Cases  op 
Ignorance  or  Concealment  op  the  Cause  op  Actions. 

There  are  in  the  books  two  cases  whose  tacts  are  sub- 
stantially identical  with  those  of  the  principal  case. 

The   first   of  these,  HimUr  v.  GMoms.  i  H.  &  N.  459* 
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^kxided  in  i8$6  in  the  Court  of  Exchequer,  was  the  case  of 
an  application  to  be  allowed  to  reply,  as  an  equitable  ansm'er 
<under  {  8$.  C.  L.  Procedure  Act.  1854)  to  a  plea  of  the 
statute  of  limitations,  in  an  action  for  trespass  to  coal  lands,— 
that  the  tresjKisjtcs  were  underground,  and  had  been  fraudu- 
lently concealed  from  the  plaintiff  till  within  six  years  before 
suit.  T:ic  application  was  refused,  and  Pollock,  C.  B.,  said  : 
— '*  It  would  be  itighly  mischievous,  and  would  open  the  door 
to  a  flood  of  litigation,  if  we  decided  that  this  replication  could 
be  pleaded.  No  case  has  decided  that  fraud  is  an  answer  to 
c\'er>'  matter  that  may  be  .set  up  as  a  defence.  PlaintifT  must 
go  into  equity  and  obtain  redress,  which  that  couit  ought  to 
give  him  if  his  contention  here  is  well  founded.  PlaintifT  com- 
plains  of  a  trespass  to  his  land.  Defcn<iant  answers  that  the 
act  was  done  so  long  ago  that  it  cannot  be  called  in  que^ttion 
in  a  court  of  law.  To  that  plaintiff  purposes  to  reply  fraud. 
PlaintiflT's  counsel  dted  one  authority  to  show  that  where  there 
has  been  a  fraud  the  statute  cannot  be  set  up.  If  that  were 
so,  if  a  man  could  nrply  to  a  plea  of  the  statute  that  his  debtor 
had  prevented  him  from  suing  by  fraud,  the  equitable  replica* 
M«ins  would  be  as  common  as  the  promises  of  payment  which 
I  «e(>ple  used  to  pro\'e  before  Lord  Tenterden's  Act.  .  .  .  No 
siOTl  of  litigation  would  be  likely  to  be  more  lasting  or  expen- 
sive than  a  question  whether,  fifteen  }*ears  ago.  a  man  took  his 
neighbor's  coal  by  mistake  or  fraud.*' 

Aldeksox,  B..  added :  **  The  terms  of  the  enactment  are 
absolute,  and  there  is  no  provision  for  the  case  where  a  person 
is  pre\*ented  from  suing  by  fraud.  Such  being  the  plain  mean- 
ing of  the  words,  plaintiff  now  calls  upon  us  to  say  that  not- 
withstanding the  statute  a  person  may  maintain  an  action,  if 
prc\'entcd  by  fraud  from  suing.  But  it  is  for  the  legislature, 
not  for  us,  to  say  that.  There  is  no  distinction  between  tres- 
pa!«ses  underground  and  upon  the  suriace.** 

The  other  case  is  im/iams  v.  Pmeroj  Co^  Cp.,  37  Ohio 
Sute,  583  (1882).  There,  the  lessee  of  a  coal  mine  worked 
<n-er  iiito  the  land  of  an  adjoining  proprietor,  and  after  taking 
out  all  the  coal  from  the  demised  premises,  surrendered  his 
lease.    The  plaintifi;  having  subsequently  purchased  the  acQoiD* 
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in;;;  land,  in  mining  thereon,  in  ignorance  of  the  overworking 
of  defendant,  utruck  such  working,  m'hereby  the  vialcr  from  the 
abandoned  mine  o\*erflowed  his  own.  In  an  action  for  dam- 
agcA  against  the  former  lessee,  it  m*as  held  that  he  was  not 
linblc  a<  ior  nuisance,  not  having  been  the  owner  of  the  land; 
and  that  the  plea  of  the  statute  was  good  »  to  the  action  for 
trespiis^.  the  court  maintaining  that,  in  the  application  of 
the  statute,  there  is  no  distinction  between  trespas.iics  under- 
ground and  upon  the  surface,  nor  m*hether  the  cause  of  action 
in  known  or  unknown  to  the  plaintifl*  mithin  the  time  limited 
by  the  statute,  and  further,  that  the  bar  to  a  rccover>'  in  an 
skdinn  for  a  tre!«pass  iiKlude^  all  the  consequences  resulting 
from  such  trespass.     Citing  Htinttr  v.  Gibhmts  (iar/rxr). 

The  present  case,  although  in  form  an  action  at  bw.  is 
proiesr>edly  decided  upon  cquiuble  principles,  and  does  not, 
tlurrcfore,  come  m-ithin  these  rulings.' 

The  case  of  Gihbs  v.  Cmid,  5  Q.  R  D.  59(1882),  presents  a 
similar  stite  of  aflairt.  There  it  iK-as  held  that  the  replicatkNi 
of  concealed  fraud  and  abstence  of  reasonable  means  of  dis- 
covery, in  an  action  for  money  lost  b\'  defendant's  reprcsenu- 
tions.  was  good  upon  equitable  principles ;  and  since  the  Judi* 
cature  Act,  practically  abolishing  distinctions  betu-ccn  law 
and  equity,  mould  be  admissible  in  the  Court  of  Appeal. 

As  a  general  rule,  in  equity,  m*here  the  injured  person  has 
been  kq>t  in  ignorjftice  of  his  right  to  sue.  by  affirmati^'e, 
fraudulent  conduct  of  the  defendant,  the  statute  of  limitations 
d(ies  not  begin  to  run  until  the  cause  of  action  has  been 
discovered  or  become  known,  or  until  it  might  have  been 
di!»covered  b>-  a  reasonable  use  of  the  available  means. 

This  is  equally  true  in  the  case  where  the  concealment  is  an 
inherent  incident  of  the  original  wrong— that  is  to  say,  where 
the  wrong  complained  of  is  of  a  fraudulent  character,  thus 
necessarily  involWng  concealment. — and  in  the  case  where  to 
this  fraud  there  are  superadded  positive  acts  intended  to  pre- 
vent a  discover>\ 

These  propositiofis  are  practically  unquestioned,  and  in 
many  states  have  been  extended  by  statute  to  actions  at  law. 
(See  Wood  on  Limiutions,  p.  362.) 
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See  also,  as  illustrative  cases,  decided  under  such  statutes, 

TayiifT  V.  R,  R,  Co..  13  Fed.  152:   lH^i/s  \\  CBanmm  {l\:\ 

S  N.  E.  778;  Shra*a  v.  Leonard  (la.).  8  X.  W.  749;  Bar* 

Unv  V.  AmM.6  Fed.  351 ;  Louh  v.  Pkketi  (Kaat,).  12  Pac. 

S22;  Tompkins  v.  HoUistcr  (Mich.).  27  N.  W.  651;  Bankw 

Piny  (Mass.),  11   X.  E.  81 ;  Lcairnworib  Co,  v.  Rjt.  Co,,  18 

Fed.  209:  Ri/^cr  v.  Howard  ("S,  Y.).  13  X.  E.  632:  Dickon  v. 

M»ri  (Pa.).  7  Atl.  58:  C)7?ii/  V.  Rogtrs  (Wis.).  30  N.  W.  229; 

Bojrd  V.  Bianknian,  29  Cal.  19  (1865):  TFrirr  v.  Skinner.  46 

Md.  257  (1873);  Ci?///wuii<>irrrjv.5////y//,  22Minn.97,(i875); 

Cock  V.  ^^«  £f/rir.  12  Minn.  522 ;  Parkir  v.  Airibiir,  21  Neb. 

413  (1887):  Marbourg  v.  McCormick,  23  Kan.  24  (1879); 

Walker  V.  5^iri;r,  138  Moss.  510  (1885). 

Where  the  matter  is  regulated  by  enactment,  providing 
that  the  statute  shall  run  in  actions  for  relief  against  fraud, 
etc.,  only  from  the  date  of  di>covcr>-,  actions  not  based  on 
fraud  arc  held  nut  to  come  within  the  s;iving:  H<nK*k  v.  Minnick^ 
19  O.  St  462  (1869);  District  of  Boomer  v.  French,  40  la.  601 
(i«75);  Catty,  MeDaniei,  72  Cal.  334  (1887). 

In  Qnitnfy  v.  Blackey,  63  X.  H.  77  (1884).  the  court  said : 
"The  fraud  by  which  a  cause  of  action  is  concealed  need 
not  be  other  than  that  which  caused  the  original  injury,  in 
•order  to  avoid  the  operation  of  the  statute  of  limitations. 

**  The  defendants'  neglect  to  give  information  to  the  piaintiflT 
of  the  finding  of  his  money,  and  to  restore  it  to  him,  knowing 
it  was  his,  was  a  fraud.  By  their  silence  and  inaction  after- 
ward, 'the  original  fraud  was  kept  on  foot.*  Their  wilful 
silence  was  a  fraudulent  concealment  of  plaintiff's  cause  of 
action,  and  constitutes  a  sufficient  answer  to  the  plea  of  the 
sutute.'* 

Mr.  Justice  Miller,  in  the  leading  case  of  Baiiey  v.  Clover^ 
21  Wall.  342  (1874),  said:  **The  appellant  relies  upon  a 
proposition  which  has  been  very  oiten  applied  b>'  the  courts 
under  proper  circumstances  in  mitigation  of  the  strict  letter  of 
general  statutes  of  limitations,  namely,  that  when  the  object  of 
the  suit  is  to  obtain  relief  against  a  fraud,  the  bar  of  the 
statute  does  not  commence  to  run  until  the  fraud  is  disoovered 
or  becomes  known  to  the  party  injured  by  it. 
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This  proposition  has  been  incorporated  in  different  forms 
in  the  ^tatute^  of  many  of  the  states,  and  presented  to  the 
court!!  under  sc\'eral  a.<pccts  where  there  were  no  such 
statutes.  And  while  there  is  unantmit)'  in  regard  to  some  of 
thc^  Aspects  tilt  re  is  not  in  regard  to  others. 

In  suits  in  equity  where  relief  is  sought  on  the  ground  of 
fhiud.  the  authorities  are  without  conflict  in  support  of  the 
dtKtrine  that,  w  h«:re  the  ignorance  of  the  fraud  has  been  pro- 
duced by  aflirmative  acts  of  the  guilt>'  party  in  concealinfr  the 
Cict^  from  the  other,  the  statute  will  not  bar  relief  provided 
suit  i.>  l>rou{;ht  within  proper  time  after  the  disco\'ery  of  the 
fraud.  \Vc  also  think  that  in  suits  in  equity  the  decided 
weight  <»f  authority  is  in  (avor  of  the  proposition  that  wrhere 
the  party  injured  by  the  fraud  remains  in  ignorance  of  it . 
without  any  fault  or  want  of  diligence  or  care  on  his  part,  the 
biir  of  the  sutute  does  not  begin  to  run  until  the  fraud  is  dis- 
covered, though  there  be  no  special  circumstances  or  eflbrts 
on  the  part  of  tne  party  committing  the  fraud  to  conceal  it 
from  the  knowledge  of  the  other  party/* 

A  long  list  of  authorities  may  be  cited :  B^otA  v.  Lord  War^ 
riHgton,\  Bro.  Pari.  Cas.  163 ;  Smttk  Sea  Co.  v.  Wymmidseii^ 
3  K  Wms.  143 ;  HrnKmUn  v.  Lord  Atmesfy^  2  Sch.  &  Lefroy. 
634;  Sttarms  v.  Page,  7  How.  819;  Moore  v.  Cret^,  19 
How.  69;  Sherwood  v.  Smiiom,  5  Mass.  143;  Suodgnus  v. 
Ba/tJk,  25  Ala.  161 ;  Bowmum  v.  Sambom,  18  N.  H.  305 ; 
IVajt  V.  CuUing,  20  N.  H.  187  ;  Wears,  SMnner,  46  Md.  257  ; 
Short  w  McCarthy,  5  K.  C.  L.  R.  403  ;  Brown  v.  Howard,  6 
E.  C.  L.  R.  43 ;  Granger  v.  George,  11  E.  C.  L.  R.  406 ; 
Muhoud  V.  Girod,  4  How.  503  (1846);  Veade  v.  WiUknms^ 
8  How.  134;  Meaderw.  Norton,  11  Wall.  442  (1870);  Brown 
V.  Bnena  Vnta,  95  U.  S.  1 57 ;  RoitHthal  v.  Walker,  1 1 1  U.  S. 
185;  Traers.  Clews,  115  U.  S.  528  (1885);  Kiriyy.  Lake 
Shore,  &c.,R,  R,'Co„  120  U.  S.  130(1886);  Ferris  y.  Header^ 
son,  12  Pa.  49  (1849);  Payne  v.  Hathaway,  3  Vt.  212; 
aDdi  V.  Bnrn/tam  (Wise),  21  N.  W.  635  ;  Bradford  v.  JM> 
Cormiek  (la.),  32  N.  W.  93 ;  McAipine  v.  Hidges,  2t  Fed^. 
689 ;  Cdrr  v.  HUton,  i  Curtis  C.  C.  238 ;  Vane  v.  Vane,  L.  R. 
8  Ch.  383  ;  Roifc  v.  Gregory,  4  De  G.  J.  &  S.  576 ;   Bneknery, 
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Calcoie,  28  Mis<«.  568 :  Uwis  v.  Welch,  48  N.  W.  608  (Minn. 
1891);  Manatt  v.  Starr,  72  la.  677  (1887);  District  cf 
Boomers,  Ft  inch,  48  la.  601  ;  Wilder  v.  User,  72  la.  161 
(1887);  ^^  many  others  that  might  be  cited. 

It  would  seem,  howe\'er,  that  even  in  equity, "  The  conceal- 
ment which  will  avoid  the  statute  must  go  be}'ond  mere 
silence.  It  must  be  something  done  to  prevent  discovery  .  .  . 
some  trick  or  contriiance  intended  to  exclude  suspicion  and 
pre\'ent  inquir)':**  Woody,  Carpenter,  10 1  U.  S.  185  (1879); 
Boyd  V.  Boyd,  27  Ind.  429 ;  Stanley  v.  Stanton,  36  Ind.  445  ; 
Shreves  v.  Leonard  (la.),  8  N.  W.  749 ;  StcuMrt  v.  MrBnmey 
(Pa.),  I  Atl.  639 ;  Jackson  v.  Buchanan,  59  Ind.  370 ;  PUchcr 
V.  Fiinn,  30  Ind.  202. 

Mere  constructive  fraud  is  not  ^ough :  Famam  v.  Brooks^ 
9  Pick.  212  (1830);  WHmerding \\  Russ,  33  Conn.  67  (1865). 
where  an  administrator  sold  stocks  of  the  esute  to  himself, 
crediting  the  estate  with  thdr  market  value,  and  transferring 
them  to  a  friend  to  hold  for  him,  and  it  was  held  that,  the 
circumstances  not  showing  actual  fraud,  the  statute  ran  from 
the  date  of  the  sale. 

Silence  or  feilure  to  notify  the  other  party  of  the  existence 
of  a  cause  of  action  does  not  amount  to  a  fraudulent  conceal- 
ment, the  means  of  disco\'er}'  being  available  to  both  parties, 
and  the  defendant  not  having  such  peculiar  fiictlities  for 
knowledge  as  to  cause  him  to  stand  in  a  fiduciary  relation : 
Shreves  v.  Leonard  (U.),  8  N.  W.  749;  Stewart  v.  McBurmy  ' 
(Pa.),  I  Atl. 639;  Wynnes.  Comeiisan,  52  Ind.  312;  Warew^ 
State,  74  Ind.  181  ;  Chnrehman  v.  fndianapofis,  1 10  Ind.  259. 

In  a  case  where  a  debtor  disclosed  to  the  personal  repre- 
sentatives of  his  creditor  the  (act  of  his  indebtedness,  his 
omission  to  state  its  amount  was  held  not  to  be  such  fraudu- 
lent concealment  as  would  toll  the  statute :  Sankey  v.  Me^ 
EUvy,  104  Pa.  265  (1883). 

In  some  jurisdictions  it  is  held  that  ignorance  of  the  cause 
of  action  b  of  no  avail  to  avoid  the  statute,  unless  theie  be 
proof  either  of  actual  fraudulent  concealment,  or  of  something 
in  the  nature  of  the  cause  of  action  whkh  would  tend  to  make 
il  conceal  Itself. 
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An  averment  of  **  no  knowlcdjse  or  mcams  ofkumiMge  '*  has 
Ijccn  hcM  iniuAicacnt :  PhH^s  \\  EUiot.  29  Fcil.  53  (1886); 
ik€  V.  //y«j»i/(iruh),  3  P^c.  388. 

Furthermore,  **  a  party  teeking  to  avoid  the  bar  ofthe  sutute  on 
account  of  fraud  mutt  aver  and  show  that  he  UM:d  due  dili^nce 
to  detect  it,  and  if  he  had  the  means  of  discovery  in  his  po«*er» 
he  will  be  held  to  have  knou-n  it**  .  .  .  The  circumstances  of 
the  diiicover)'  must  be  fully  stated  and  proved,  and  the  delay 
which  has  occurcd  must  be  shown  to  be  consistent  with  the 
ruinisite  diligence:**  Wood  v.  Carptmier^  lOi  U.  S.  18$ 
(1879):  BuckH<r\\  Caicotc,  28  Miss.  432;  XtMw  Hmntbiim, 
8  Atl.  130:  CpIc  v.  .UcCiaihy.gyXe,  131 ;  McKmvu  v.  IVbii- 
man,  31  Mc.  448;  Rimu  v.  SonikarJ^  39  Me.  404;  Ormsbj 
V.  Lfimj^uhfrtk.  II  Ohio  St.  653;  AinsfiM\.  Mart,  46  N.  \V. 
K2K  (Neb.  1890);  WUtom  v.  Mctrkk  Co.  (Neb.).  20  N.  W. 
Ill;  l\arci  v.  Curron  (R.  I.)«  3  Atl.  419;  Cmmmings  v. 
BaHHon  (Md),  8  Atl.  357 ;  Vigus  v.  OBamnon  (III.).  8  N.  K. 
77K :  Muri^y  v.  AVr«(r  (Mis>i.).  2  So.  167 ;  Maihuu  v.  ONfU 
(M«.).  6  S.  W.  253 :  Bi^rd  v.  W«rr«/  (Mich.).  33  N.  W.  44 ; 
McAi^H  v.  ihdgcs^  2 1  Fed.  689 ;  Simmons  v.  Bnytuurd^  30 
Fed.  532:  Lmrd  v.  Kilbourtu  (la.),  30  N.  \V.  9;  Ptrry  v. 
Smith  (Kan.),  2  Pac.  784;  A7ir^  v.  McKciiar  (N.  Y.).  16  N.  E. 
201  :  ihghcs  v.  y^irwi^  (Pa.),  1  Atl.  417;  Ckttkam  v.  Mtfnr, 
L.  R.  9  Ivq.  Cas.  571  (1870):  AWrtr  v.  Hoggin.  28  Fed.  27$ 
(1886). 

**  In  actions  seeking  relief  on  the  ground  of  fraud,  where  the 
statute  of  limitations  has  created  a  bar,  the  cause  of  action  is 
not  considered  as  ha\*ing  accrued  until  the  discovery  b)*  the 
aggrieved  party  of  the  facts  constituting  tlie  fraud  complained 
of;  but  this  does  not  absolve  him  from  all  effort  or  diligence 
to  obtain  such  knowledge ;  and  facts  of  which  he  might  have 
obtained  knowledge  had  he  sought  it  from  its  natural  sources 
of  information,  which  were  at  his  command,  will  be  deemed 
within  his  knowledge :  '*  Tmyior  v.  S,  6r  //,  Alabama  R.  Co.^ 
13  Fed.  152(1882). 

In  equitable  actions  seeking  relief  against  the  contequencet 
of  a  mistake,  the  statute  runa  from  the  time  when  the  mistake 
is  or  should  have  been  discovered:  GoM  v.  Emersom,  160 
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MaM.  438  (1894);  Manau  v.  Siarr^  72  U.  677  (1887); 
Hnnter  v.  Spattstvood,  1  Wash.  145 ;  ifefSM-  v.  HaskUl,  80 
Va.  789  (1885):  Cranmcr  v.  McSword,  24  W.  Va.  594; 
(1884). 

''While  it  is  true  that  mistakes  of  law  when  standing;  alone, 
cannot  usually  furnish  a  ground  for  equitable  relief,  >'ct  m'here 
one  has  the  right  to  and  does  rely  upon  another,  who  omits 
to  state  a  most  material  legal  consideration  within  his  knowl- 
ed^  and  afiecting  the  other *s  rights,  but  of  which  the  other  b 
ignorant,  and  acts  under  this  misplaced  confidence,  and  is 
misled  by  it,  a  court  of  equity  will  afford  relief,  ecpectally  if 
such  action  inures  to  the  advantage  of  the  person  whose  advice 
is  taken,  even  though  no  fraud  was  intended :  Tampkuu  v. 
HcttisUr,  60  Mich.  470  (1886). 

The  cases  dealing  with  the  question  in  equity  may  be 
classified  according  to  their  opposite  conceptions  as  to  the 
binding  force  of  the  statute  in  courts  of  chancery.  The 
great  majority  of  the  authorities  hold  that  the  statute  is 
followed  only  by  analogy,  and  as  expressing  in  a  con\Tnient 
form  an  equitable  doctrine :  Humbert  v.  Triniiy  Ckwrk,  24 
Wend.  587  (1840),  and  cases  cited;  YhrJt  v.  Br^iU,  4 
Humph.  (Tenn.)  312  (1843);  AVonis  v.  Haggin,  28  Fed. 
275.  ^771  Brooksbank  v.  Smkk,  2  Y.  &  C.  58  (1836); 
Aldekson,  B. 

But.  it  has  been  held  in  Massachusetts,  on  the  one  hand* 
that  **the  statute  operates  as  a  bar  in  equity  of  its  own  force 
and  not  b}-  the  discretion  of  the  court :  Famam  v.  Brooks,  9 
Fkk.  212  (1830);  and,  on  the  other  hand,  m  West  Virginia^ 
that  **  in  a  suit  in  equity  to  enforce  a  purely  equitable  demand, 
the  defimce  of  the  statute  can  have  no  application  of  itself 
or.  by  analogy  to  any  limitation  in  courts  of  bw.  Such 
cases  must  be  determined  by  courts  of  equity  upon  rules  and 
principles  of  thdr  own :  **     Crommrr  v.  McSurords,  24  W.  Va. 

594  (i8«4). 

As  to  the  application  of  the  foregoing  rules  in  actions  at 
law,  there  is  an  irreconcilable  conflict  of  authority  in  America. 

In  BmUj  V.  Clover  {supra),  Millek,  J.,  said :  **  Many  of 
the  courts  hold  that  the  rule  is  sustained  in  courU  of  equity. 
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only  on  the  ground  that  those  courts  are  not  bound  by  the 
mere  force  of  the  statute  as  courts  of  common  law  are,  but 
only  as  they  have  adopted  its  principle  as  expressing  their 
own  rule  of  i^>plying  the  doctrine  of  laches  in  analogous  cases. 
They,  therefore,  make  concealed  fraud  an  exception  on  purely 
equitable  prindples :  Trmip  v.  SmiiK  to  Johns.  55  ;  CiJlk 
V.  ly^Ur,  2  Munf.  511;  Miles  v.  Bmrrr,  1  Hin(S.  Car.),  396 ; 
York  V.  firigki,  4  Humph.  312. 

On  the  other  hand,  the  English  courts  and  the  courts  of 
Connecticut,  Massachusetts,  Pennsylvania,  and  others  of  great 
respectability,  hold  that  the  doctrine  is  equally  applicable  to 
caMS  at  law:  Bree  v.  Hdbtek,  Douglas,  655;  Qmrke  v. 
H^ngkam,  3  Dowl.  &  Ryl.  322 ;  Gramger  v.  Giorgt,  5  B.  ft 
C  149;  Tnmpikt  Co.  v.  FiM,  3  Mass.  20t ;  WtUet  v.  Fisk^ 
3  Pick.  75 ;  Jomts  v.  Cmraway^  4  Yeates,  109;  RmA  v.  Apt, 
I  Watts.  1 10 :  Ptmnck  V.  Frttman,  1  Watts,  401 ;  MUekrH  v. 
Thompson^  i  McL.  9 ;  Cwrr  v.  HUion^  1  Curtis,  230. 

**  We  are  of  opinion,  that  the  weight  of  authority,  both  in 
this  country  and  in  England,  is  in  fiivor  of  the  application  of 
the  rule  to  suits  at  law  as  well  as  in  equity.  And  we  are  also 
of  opinion  that  this  is  founded  on  a  sound  and  philosophical 
view  of  the  principles  of  the  statutes  of  limitation.  They  were 
enacted  to  prex'cnt  frauds ;  to  prevent  parties  from  asserting 
ri;:hts  after  the  lapse  of  time  had  destroyed  or  impaired  the 
evidence  which  would  show  that  such  rights  never  existed,  or 
had  been  satisfied,  transferred  or  extinguished,  if  they  ever  did 
exist  To  hold  that  by  concealing  a  fraud,  or  by  committing 
a  fraud  in  a  manner  that  it  conceals  itself  until  such  time  as 
the  party  committing  the  fraud  could  plead  the  statute  of  limi- 
tatioa5  to  protect  it.  is  to  make  the  biw  which  was  designed  to 
prevent  fraud  the  means  \xf  which  it  is  made  successful  and 
secure.  And  we  see  no  reason  w)iy  this  prindple  should  not 
be  as  applicable  to  suits  tried  on  the  common  biw  side  of  the 
court's  calendar  as  to  those  on  the  equity  side." 

It  must  be  remembered  that  this  case  was  in  equity,  and 
was  decided  under  a  statute  of  limitatioas  which  applied  by 
its  own  language,  to  courts  of  equity  as  well  as  those  of  law; 
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ttid  the  court  premised:  **If  there  be  an  exceptioii  to  the 
universality  of  its  language,  it  must  be  one  which  applies 
under  the  same  state  of  fiicts  to  suits  at  law  as  well  as  to  suits 
In  equity.** 

The  following  additional  cases  apply  the  rule  in  common 
bw  actions:  Mtcheti y.  Bmjfmgtwt,  lo  W.  N.  C.  561  (1S81); 
M<D9mneU  v.  PoUar,  8  Pk.  189  (1848); /mMf  v.  Cmsmi/ ,  4 
Yeates,  109  (1804);  Ferris  v.  HemUrsoH,  12  Fa.  49  (1849); 
Petmxk  V.  Fnemam,  i  Watts,  401  (1833);  Giemm  v.  Ugktme^s 
Exr^  40  PSl  199  (1861);  Mprgam  v.  Tener,  83  Pa.  306  (1877); 
Wickerskam  v.  Lee^  83  PSl  416  (1877):  FIrsi  Mau.  Tumpiki 
V.  FiM,  3  Mass.  201  (1807);  WelUs  v.  Fkid,  3  Pick.  74; 
Rtttk  V.  Bmr,  1  Watts,  no  (1832,  1825);  Hmghn  v.  Bmmk^ 
1 10  F^  428  (1883). 

The  fraudulent  concealment  pleaded  in  suspension  of  the 
statute  need  not  be  proved,  in  civil  actions,  besrond  reasonable 
doubt:  Osnpee  v.  Grant,  59  N.  H.  70  (1879). 

Where  the  aggrieved  party  was  ignorant  that  the  defendant 
had  any  connection  with  the  transaction,  it  is  not  necessary, 
in  order  to  arrest  the  bar  of  the  statute,  to  prove  diligent 
eflbrts  to  iasten  the  fraud  on  such  defendant:  Clews  v.  Tnur, 

57la.459(i««i). 

The  other  side  of  the  controversy  is  epitomised  in  Tremp  v. 
Smlik,  20  Johns.  33.  This  was  assumpsit  for  negligence,  want 
of  skill,  and  fraud  in  making  a  survey,  the  land  being  so  covered 
with  trees  that  the  ptaintiflrdkl  not  cfiscover  the  defects  in  the 
survey  until  after  the  statutory  period  had  elapsed.  Spbxcee, 
C  J.,  said: 

"  There  is  a  marked  and  manifest  distinction  between  a  plea 
of  the  statute  of  limitations  in  a  court  of  law  and  in  a  court 
of  equity.  The  best  and  fullest  view  of  the  effect  in  a  court 
of  equity  b  given  by  Lord  Redesdale,  in  2  Sch.  &  Lef.  p.  634. 
He  says,  that  although  the  statute  does  not,  in  terms,  apply 
to  suits  in  equity.  It  has  been  adopted  there  as  a  rule  pre- 
scribed by  the  legislature ;  and  the  reason  he  gives,  why.  If 
the  fraud  has  been  concealed  by  the  one  parQr,  until  It  has 
been  dIscovcrBd  by  the  other,  within  six  years  before  the 
t  of  his  suit,  it  shall  not  opente  as  a  bar.  Is  this; 
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that  the  statute  ought  not,  in  conscience  to  run,  the  conscience 
of  the  party  being  so  aflected  tliat  he  ought  not  to  be  allowed 
to  avail  himself  of  the  length  of  time.  This  is  ver>'  intellig- 
ible and  sound  doctrine  in  a  court  of  equity ;  and  is,  I  appre» 
hend,  the  true  and  only  tenable  ground  to  deprive  a  defend- 
ant of  the  bene6t  of  the  plea.  Courts  of  equity  not  being 
bound  by  the  statute  any  further  than  thc>'  have  ^cen  fit  to 
adopt  its  provisions  as  a  reasonable  rule,  and  then  only  in 
analogy  to  the  general  doctrine  of  that  court,  are  perfectly 
right  in  sa>-ing  that  a  party  cannot,  in  good  conscience,  avail 
himself  of  the  statute  when,  by  hb  own  fraud,  he  lias  prevented 
the  other  party  from  coming  to  a  knowledge  of  his  rights, 
until  within  six  years  prior  to  the  commencement  of  the 
suit.  But  courts  of  law  are  expressly  bound  by  the  statute; 
it  relates  to  specified  actions  ;  and  it  declares  that  such  actions 
shall  be  commenced  and  sued  within  six  years  next  after  the 
cause  of  such  actions  accrued,  and  not  after :  thus  not  only 
affirmatively  declaring  within  what  time  these  actions  are  to  be 
brought,  but  inhibiting  their  being  brought  after  that  period* 
I  know  of  no  dispensing  power  which  courts  of  law  possess 
and  arising  firom  any  cause  whatever ;  and  it  seems  to  me  that 
where  the  legislation  in  the  same  statute  gives  an  extension  of 
time  [in  certain  cases]  that  it  would  be  an  assumption  of  legis- 
lative authority  to  introduce  any  other  proviso/  ** 

In  CampMl  v.  l^mng,  33  111.  52$  (i860),  the  court  said: 
'*  The  courts  in  Massachusetts,  Georgia  and  Pennsylvania  hold 
the  doctrine,  that  as  against  a  right  of  action  dependent  on  the 
existence  of  a  secret  fraud,  the  statute  of  limitations  runs  only 
from  the  period  of  the  discovery  of  the  fraud.  In  all  thnae 
ca.<ies,  the  courts  bend  the  statute  of  limitations  to  include 
cases  not  within  its  operation,  as  those  states  ha\'eno  chancery 
courts.  They  all  refer  to  the  dictum  of  Lord  Mansfield  ini 
Brti  v.  Hcibick,  ...  It  is  very  clear,  this  eminent  judge  does 
not  lay  down  the  general  doctrine  that  fraud  may,  in  all  cases, 
be  applied  to  a  plea  of  the  statute,  as  thecourts  before  refenned 
to  have  done,  and  on  the  strength  of  his  dictum.  He  iiicrely 
says:  "There  may  be  cases,"  without  specifying  them.  See 
Short  V.  AkOmkjt.  5  E.  C.  L.  R.  405  ;  Brmm  v.  HmvMi.  6* 
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£.  C.  L.  R.  43 ;  Granger  v.  George,  1 1  £,  C.  L.  R.  406 ;  Leonard 
V.  Pitney,  5  Wend.  31 :  Alien  v.  .\fiiie,  17  Wend.  202 ;  SmWk 
V.  Bishop,  9  Vt.  1 16 :  Cotiis  v.  Waddjr,  2  Munf.  5 1 1 ;  Hamilton 
V.  Shepperd,  3  Murph.  115;  Thompson  v.  ^/«f>.  Ibid.  583 ; 
Mhs  V.  ^rtiry,  I  Hill  (S.  C).  191  ;  ^/^  v.  BeeJtwith,  1  J.  J. 
Marshall,  445  ;  Ei/is  v.  ICe/so,  16  R  Mon.  296  (1857). 

In  Freehoiders  tf  Somerut  v.  Veghte,  44  N.  J.  L.  509 
<i882),  it  was  held  that  courts  cannot  engraft  on  the  statute 
exceptions  not  contained  therein,  however  inequitable  the  en- 
forcement of  the  statute  without  such  exceptions,  may  be. 
The  fraudulent  concealment  of  a  cause  of  action  does  not 
justify  the  inference  of  a  new  promise  which  will  check  the 
operation  of  the  statute  at  law.  Magie  J.,  after  a  rexiew  of 
of  the  authorities,  concluded  that  there  was  no  well  considered 
English  case  upholding  the  rule  contended  for,  and  that  the 
American  cases  on  that  side  were  explainable  by  peculiarities 
of  the  cases,  or  by  the  iact  that  in  the  states  where  they  were 
decided  there  were  no  separate  courts  of  chancery. 

Where  there  is  no  proof  either  of  fraud,  or  of  the  absence  of 
reasonable  means  of  discovery,  mere  ignorance  of  the  cause  of 
action  is  still  less  a  bar  to  the  running  of  the  statute  at  law 
than  in  equity;  and  here,  as  there,  means  of  knowledge  equals 
knowledge. 

In  Xnddv.  HamNin,  8  Atl.  130  (1864),  it  u-as  held  that 
the  omission  to  disclose  a  trespass  upon  real  estate  to  the 
owner,  if  there  is  no  fiduciary  relation  between  the  parties, 
and  the  owner  has  the  means  of  disco\'ering  the  facts,  and 
nothing  has  been  done  to  prevent  his  discover}*,  is  not  such 
a  fraudulent  concealment  as  will  prevent  the  operation  of 
the  statute;  the  court  saying:  "The  plaintiff  had  the  means 
of  ascertaining  the  cause  of  action  by  the  exercise  of  ordi- 
nary vigilance,  and  as  defendant  took  no  pains  to  conceal 
his  acts,  either  while  he  was  committing  the  trespasses  or  at 
any  time  afterwards,  his  mere  neglect  to  go  to  the  plaintifrand 
give  her  information  of  what  he  had  done,  is  not  such  conceal- 
ment on  his  part  as  the  statute  contemplates." 

See,  also,  Foster  v.  Rison,  17  Gratt.  321 ;  Campbett  v.  Long^ 
ao  la.  382;  Bassand  v.  WMie,  9  Rich.  Eq.  (S.  C).  483; 
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Bank  V.  Watrmmn,  26  Conn.  324:  A6eff  v.  /farrit,  11  G.  &  J. 
(Md)  361;  AfarUtt  v.  Bamk,  31  AU.  115;  Anv  v.  0«r#i9» 
3  Jones  Eq.  (N.  C.)  430;  Fiemmmg  v.  r<i/Aryf,  46  P^.  498; 
i/Mrr  V.  Juvemtd,  92  Fa.  484  (1880):  McDtu,^  v.  PoOer,  S 
Pa.  189  (1848);  OwtH  V.  fK<.r/^«  5«t«if^  Fmnd,  97  Pia.  47; 
Campbtlts  Admr,  v.  ifo/^,  48  Pa.  524  (1865);  SUtie's  Admr. 
V.  Si€€U,  25  Pa.  154  (1855);  y^^n^*  y,JcrtUm,  4  GreenL  175; 
7%tfjmtf  V.  ffSUAr,  3  Litt.  177:  Frmicy  s.  Jmtes^  52  Mo.  64; 
WtUs  V.  /^«>rii,  S9  Ma  92 ;  Gtbkard  v.  5«l»&r,  40  la.  153 ; 
Brvwm  v.  Brmon^  44  la.  349 ;  Phoenix  !tu,  Co.  v.  Atjnhi<«rrfr, 
47  la.  432:  Higgims  v.  Sftmdenkatf,  $1  la..  135;  /^/rA/  v. 
Siawy,  14  Pac.  88  (Cal.  1887);  Murphy  v.  ^rm^^.  21  So.  167 
(Miss.  1887);  Cottcti  V.  Brawm,  4  S.  W.  294  (Ky.  1887); 
Brewm  v.  NomdUtte,  10  Me.  339;  /Vorvr  v.  CftmM,  15 
R.  I.  298  (1886):  Cockrdts  Exr.  v.  Cockrdt,  15  S  W.  1119 
(Ky.  1891) :  Ptny  v.  Elgin.  26  S.  W.  4  (Ky.  1894) ;  Moarf 
V.  Bojrd,  74  Cal.  167  (1887);  Cooper  v.  Lee,  ai  S.  W.  998 
(Tex.  1893);  /Vr4^«  V.  SeHgman,  43  N.  W.  1045  (Mich. 
1889):  Bishop  V.  ZiVSfl^^.  3  Me.  405  ;  FrituhUr  v.  Koehler,  83 
Ky.  78  (1885) ;  Commtsiiomers  v.  5MnrA,  22  Minn.  97 ;  Commer 
V.  Goodman.  104  111.  365  ;  Adams  v.  Ipswich,  116  Mass.  570; 
Masis,  Easion.  33  Minn.  161  (1885);  Bmehie  v.  Chrisman't 
Admrs.  76  Va.  678  (1882);  Furiongv,  Stone,  12  R.  I.  437 
(1879):  Smiik  V.  Bishop,  9  Vt  no;  SchmitM  v.  Board,  95 
Ind.  333  ;  Biiney  v.  Brown.  1 16  Pa.  169. 

In  some  instances  it  has  been  held  that,  allhouf^h  means  of 
discovery  were  open,  the  circumstances  were  such  as  to  justify 
the  plaintiflTin  failing  to  employ  such  means.  See  AfOeheU  v. 
Bnffingion,  10  W.  N.  C.  361  (188 1)  ;  Failey  v.  GrUlii^,  a6 
N.  K.  794  (Ind.  1891);  Schererv,  fngerman,  110  Md.  438; 
Bradford  V.  McCormkk,  71  la.  129  (1887). 

A  mere  suspicion  of  wrong  is  not  tantamount  to  adisooveiy 
of  the  ftaud  so  as  to  stare  the  running  of  the  statute:  Mar^ 
bourg  V.  McCormkk,  23  Kan.  24  (1879). 

S.  D.  M. 
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Al>  »PTION    AN1>  AmENOVFAT    OP    CoN.^TITCTIONd    IX     Et'KOFE 

wn  Amrrica.    By  Chakles   BoK<iEAL'D.    Translated  by 

CiiANUs  D.  Hazex.  Profeisor  of  History  in  Smith  College. 

with  an  introduction  by  Joiix  M.  Vincent,  Associate  of 

the  Johns  Hopkins  UniiTrsit}'.     New  York  and  London: 

Macmillian  &  Co.     1895.     $3.00. 

The  essay  which  forms  the  basis  of  this  volume  won  for  its 
author  the  Prix  Rossi  for  1893,  awarded  by  the  Faculty  of 
LiA  of  the  Uni%'ersity  of  Paris,  and  that  in  spite  of  the  (act 
that  in  it  he  dared  to  controvert  some  of  the  preconcd^-ed 
ojiinions  of  his  judges  as  to  matters  of  great  importance  in 
Fn:nch  cytn,  such  as  the  character  of  the  fundamental  law  of 
that  nation,  and  the  relation  of  tlie  French  people  to  the  mak- 
ing and  remaking  of  their  constitution.  But  it  was  nct-erthe- 
les.4  most  cordially  praised  by  those  who  awarded  the  prize ; 
and  it  will  be  sure  to  win  no  less  commendation  from  all  who 
study  it  carefully. 

In  the  execution  of  his  task,  the  author  sharply  diAcren- 
tiatcs  between  charter  and  popular  constitutions:— between 
tho5(c  granted  by  a  sovereign  to  his  subjects,  sqiparently  as  an 
act  f  if  grace,  and  those  imposed  by  the  people  upon  them- 
selves.  This  distinction  is  a  very  important  one:  for  the 
power  tluit  granti  can  also,  if  it  be  strong  emmgh^  take  away 
what  has  been  granted ;  and  a  charter  constitution  therefore 
lacks  one  important  element  of  stability,  or  rather  of  security, 
which  a  popular  constitution  possesses.  But  as  the  author 
clearly  points  out,  such  compacts,  in  monarchical  states,  fur- 
nished the  only  means  of  reconciling  the  past  with  the  present; 
and  were  therefore  a  necessity,  if  men  would  secure  their 
liberties  and  at  the  same  time  avoid  the  dangers  of  a  revolution. 

There  are  many  interesting  passages  in  this  work,  but  perhaps 

none  more  so  than  the  opening  chapters,  in  which  the  author 

traces  the  development  of  the  idea  of  a  written,  as  distinguished 

from  a  traditional  constitution,  and  finds  the  first  clear  evidence 
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of  it  in  the  theories  of  the  Enslish  Puritans,  and  its  first  pro- 
Ai^c  germs  in  their  sy^ttm  of  church  government.  **  Upon 
the  point  of  founding  a  republic,  they  went  about  it  in  the 
s&amc  w;iy  as  they  would  to  organize  a  church  congregation. 
The)-  wisthed  to  base  it  upon  a  formal  compact,  emanating 
from  the  social  body,  wiiich  they  naturally  were  compelled 
to  regard  as  the  possessor  of  soi-creignt)'."  This,  then, 
wa^  the  origin  of  po|>uIar  constitutions :  charter  constitutions 
came  later,  after  the  I'Vench  Re\'olution  had  sown  the  new 
idcask  broadcast  throughout  Kuroix;,  and  sovereigns  were  com- 
pelled to  yield  a  part  of  their  prcrogatiies,  or  risk  losing  all. 
Starting  u-ith  this,  Mr.  RoKnE.\UD  points  out  how  the  Puri- 
tan theory,  carried  with  its  adherents  to  America,  tlicre  sprang 
into  leaf  in  the  early  compact  into  which  the  people  of  \*arious 
colonies  entered,  blossomed  in  the  Articles  of  Federation, 
bore  fruit  in  the  constitution  of  the  United  States,  and  has 
been  ripening  ever  since,  through  the  changes  in  tliat  docu- 
ment and  in  the  State  Constitutions ;  and  then  shows  how 
France,  in  emubtion,  not  in  imitation,  of  this  system,  worked 
out  a  constitutional  theorx*  of  her  own,  which  though  in  some 
respects  fallacious,  is  nc\'ertheless  the  pre\-ailing  one  in  Europe. 
The  first  part  of  the  work  closes  with  a  chapter  on  the 
Nature  of  Written  Constitutions,  which  gii'es  a  ver>'  clear  sum- 
mar>'  of  the  scope  and  limitations  of  such  a  document,  and  at 
the  same  time  points  out  how  necessar>'  it  has  become  to  oi'er- 
step  in  many  instances  the  theoretical  bounds  of  a  constitution, 
and  incorporate  into  it  matters  which  belong  properly  to  the 
dotnatn  of  legislation,  but  with  which  the  legislati\e  power 
has  shown  itself  unfit  to  be  entrusted.  The  author  differs  from 
the  opinions  expressed  by  Go\emor  Russell  of  Massachu- 
setts, in  his  address  at  the  Commencement  of  the  Vale  Law 
School,  printed  in  the  July,  1894,  number  of  this  Magaxine, 
<i  Ax.  L.  Reg.  &  Re\'.  N.  S.  481,)  and  while  admitting  that, 
in  a  general  way,  it  may  be  said  that  a  constitution  ought  not 
to  contain  matters  of  deuil,  yet  urges  strongly  the  import- 
ance of  securing  the  firat  aim  of  a  written  constitution,  cflident 
protection  against  abuse  of  power.  And  again,  speaking 
of  the  length  of  some  recent  American  Constitutions^  he  says: 
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**  Does  this  mean  that  the  Americans  are  wrong  ?  Not  at  alL 
Thc>'  have  sought  a  means  of  eflkient  sdf-protection  against 
the  corruption  and  intrigue  which  have  too  often  dishonored 
thdr  legislatures.  The  constitution  oAercd  them  this  means ; 
it  was  made,  in  iact,  for  that  purpose.  They  have  not  dimin* 
i.shcd  the  grandeur  of  their  constitutions  by  entrusting  them 
with  the  care  of  matters  which  they  feared  would  otherwise  be 
mismanaged,  however  long  the  list  of  these  nuy  be.**  Verily 
these  words  have  a  ring  of  solid  common  sense. 

In  the  second  part  of  the  book  he  discusses  the  subjc^  of 
Royal  Charters  and  Constitutional  Compacts ;  and  in  the  third 
that  of  Democratic  Constitutions,  which  more  nearly  concerns 
us.  He  perceives  clearly  that  it  is  in  the  history  of  the  State 
Constitutions,  not  in  the  Federal  Constitution,  that  growth  is  to 
be  looked  for;  and  he  very  ably  traces  the  development  of 
modem  constitutional  ideas  through  the  successive  conven- 
tions which  ga\'e  to  their  respective  states  new  constitutions,  new 
not  merely  in  the  sense  of  being  made  over,  but  of  incorporating 
new  ideas  and  measures.  One  most  interesting  point,  and  one 
that  14  probably  knovrn  to  but  few,  is,  that  in  the  Fennsyhania 
Convention  of  1837-8  a  modified  form  of  the  popular  initiative, 
now  on  trial  in  Switzerland,  was  proposed  and  rejected;  which 
was  not  strange,  as  its  purpose  at  that  time  was  to  hinder 
constitutional  amendments,  rather  than  fiidlitate  them,  as  U  the 
modem  idea. 

From  America  he  passes  to  France ;  and  here  his  treat- 
ment of  his  subject  is  of  course  fuller,  and  his  knowledge  more 
extensive.  But  no  other  portion  of  his  work  has  the  interest 
of  the  conci  uding  chapters  on  Switzerland ,  for  the  reason,  as  men- 
tioned above,  that  there  new  ideas  are  being  experimented  with 
for  the  edification  of  the  rest  of  the  world.  Of  these,  the  most 
important  is  the  lodging  of  the  initiative  to  a  certain  extent  in 
the  hands  of  the  people.  That  power,  which  is  "  the  right  to 
lay  a  proposition  before  the  constitution-making  power,  the 
acceptance  of  which  uill  itself  be  an  exercise  of  this  poia-er/*^ 
is  with  us  lodged  in  the  hands  of  the  legislature.  In  Switier* 
land  they  have  gone  further.  Early  in  this  century  the  con* 
stitutions  of  some  of  the  democratic  cantons  had  already  given 
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this  power  to  a  certain  number  of  citizens ;  and  it  now  exists^ 
to  a  greater  or  less  extent,  in  the  majority  of  the  cantons.  The 
Fed^al  Constitution  of  1848  contained  an  atticte  which  re* 
quired  the  Federal  Assembly,  on  demand  (by  petition,  prob- 
ably.)  of  SOiOOO  voters,  to  submit  the  question  of  amendment  to 
the  people,  and  if  it  was  decided  in  the  afRrmative,  then  to  pre- 
pare amendments.  In  1891,  however,  this  constitution  was 
amended,  by  providing;  that  the  petition  for  amendment  might 
demand  the  enactment,  abolition  or  alteration  of  certain  articles 
of  the  constitution,  and  that,  il  the  vote  of  the  people  was  in 
iavor  of  amendment,  then  the  revision  should  be  taken  in  hand 
by  the  Assembly  in  the  schu  €f  tke  pecplt.^  Thb,  it  will  be 
seen,  introduces  a  new  element  into  the  making  of  a  constitu* 
tion ;  and  Mr.  Borgeaud  fully  and  clearly  points  out  the  in- 
convenience and  danger  that  may  result  therefrom.  But  the 
impression  he  leaves  on  the  mind  is,  that  he  is  by  no  means  bit- 
terly opposed  to  it,  at  least  in  a  carefully  restricted  form.  It 
will  probably  be  a  long  time,  however,  before  America  follows 
in  the  footsteps  of  her  sister  republic  in  this  respect. 

After  what  has  alieady  been  said,  it  would  be  idle  to 
attempt  further  commendation,  lest  it  might  defeat  its  own 
object.  It  is  lar  better  to  let  the  book  speak  for  itself.  This 
much  can  safely  be  added,  that  Mr.  Borgeaud's  work  is  indis- 
pensable to  the  student  of  constitutional  history;  that  in  it  he 
will  find  a  stofe  of  material  that  it  would  be  impossible  to 
amass  otherwise,  without  a  great  expenditure  of  time  and 
labor;  and  that  he  will  find  the  author's  views  and  criticisms 
well  deserving  of  the  most  careful  attention.  One  other  point 
may  also  be  noticed.  It  is  of  course  difHcult  to  lell  whose  is 
the  credit,  author's  or  tiaaslator's;  but  at  any  rate,  the  book 
is  written  in  a  style  very  pleasantly  different  from  the  usual 
Gallic  "artifidal-flowery  **  style,  so  that  it  will  please  the  liicp- 
aiy,  as  well  as  the  intellectual  taste  of  the  reader. 

R.  D.  S. 
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A  Mawai.  of  Vvhuc  Intrrn'atiokal  Law.  By  Thomas 
Ai.FRF.n  Walker,  M.A.»  LL.B.  Cambridge:  The  Uni- 
vcrut>*  Vren,    New  York  :  MacMilUn  &  Co.     1895. 

**  In  the  course  of  work  as  college  lecturer  in  Cambridge,** 
jcayji  the  author  in  his  preface,  "  I  have  on  many  occasions 
been  asiked  to  recommend  for  the  use  of  students  commencing 
to  read  Public  International  Law  some  text  book  which,  whilst 
ex'cluding  unnecessary  detail  and  mere  theoretic  discussion, 
might  well  serve  as  a  iairly  comprehensive  general  introduc- 
tiiin  to  detailed  study  of  the  subject.  No  English  treatise 
which  has  fallen  into  my  hands  fully  satisfying  the  conditions 
which  I  should  require  in  such  a  book,  I  have  in  this  volume 
attempted  to  supply  the  need.'* 

Nevertheless  Mr.  Walker's  manual  will  necessarily  be 
brought  into  competition  and  considered  in  comparison  with 
a  work  which  has  since  its  appearance  been  probably  the  most 
popular  text  book  for  the  general  study  of  International  Law, 
nanKly.  Mr.  W.  E.  Halls  Treatise.  True,  Mr.  Hall  has 
de\'oted  considerable  space  to  the  constdenUson  of  the  theories 
upon  which  the  rules  governing  civilised  nations  in  thetr 
relations  with  each  other  rest,  while  Mr.  Walker  in  the  main 
contents  himself  «ith  a  description  of  these  rules  as  they  exist 
Still,  the  theoretical  discussion  of  the  former  is  not  of  such 
depth  and  profundity,  nor  the  condensed  statements  of  the 
latter  so  limited  as  to  tender  them  separate  and  distinct 
clas^en  of  work. 

The  reader,  whether  he  be  a  student,  beginner  or  a  mere 
searcher  after  information  and  instruction  upon  this  subject,  as 
fascinating  as  it  is  important  to  every  well  read  dtiien,  will 
certainly  find  this  volume  well  calculated  to  supply  him  with 
a  broad,  general  view  of  the  science  of  International  Law,  and 
hold  his  interest  throughout.  Xo  matter  in  how  condensed  a 
form  it  may  be  treated,  the  study  b  of  necessity  largely  his- 
torical, being  closely  connected  with  or  growing  out  of  inter- 
national e>ients,  many  of  which,  whether  in  peace  or  war,  have 
been  the  milestones  in  the  progress  of  modem  dviEtatkio. 
Incidentally,  with  each  branch  of  his  subject,  Mr.  Walker 
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gives  US  in  a  brief  m-ay  the  instances  and  cases  which  gxvt  ri.<ie 
or  have  reference  to  the  proposition  of  law  applicable  thereto^ 
These  propositions  arc  stated  concisely,  and  in  heaty  type 
precede  the  more  general  discussion.  The  side  notes  are 
unusually  complete  and  furnish  the  ambitious  reader  with 
exhaustive  references  to  the  more  elaborate  works  of  other 
'writers,  to  historical  documents  and  to  reported  cascs^  Of 
the  latter  there  is  a  full  list  accompanying  the  table  of  con- 
tents. It  may  be  safely  said  that  this  work,  accompanied  by 
a  good  collc^on  of  cases,  such  as  Cobbctt's,  cannot  fiul  to 
accomplish  its  purpose.  W.  S.  Ems. 


The  Road  Rights  axd  Dabiutibs  of  Wheelmen.  By 
George  B.  Clementson  of  the  Wisconsin  Bar.  Chicago: 
Callaghan  &  Co.     1895. 

Now  that  human  beings  have  discarded  their  ancient  classifi- 
cation by  sexes  and  may  be  seriously  said  to  consist  of  (1) 
those  who  do  and  (2)  those  who  do  not  ride  bic>xles.  ii  is 
eminently  proper  that  the  enthusiastic  members  of  the  wheel- 
ing fraternity  (and  sisterhood)  should  learn  something  at  to 
their  legal  status  and  appreciate  the  feet  that  they  liave 
liabilities  as  well  as  rights.  This  good  work  has  been  under- 
taken b>'  the  author  of  this  little  book,  who  is,  as  fer  as  we 
know,  the  pioneer  of  this  branch  of  legal  literature,  and  it 
cannot  be  denied  that  his  efibrts  are  de8er\ing  of  great  credit. 
Mr.  Clembxtson  has  not  permitted  his  confessed  fondness  for 
the  "bike"  to  bias  his  sense  of  feimess  or  blind  his  legal 
acumen.  He  realises  that  the  numerous  class  for  whose 
instruction  his  work  is  designed  require  restraint  more  than 
encouragement.  He  warns  them  not  to  disregard  the  righu 
of  others  unless  they  are  prepared  to  have  their  own  ignored.. 

When  we  consider  the  short  time  since  bicycling  has 
become  the  erase  it  now  is,  and  how  changed  b  the  condition 
of  things  to  the  driver,  rider,  or  pedestrian,  with  the  swiftly- 
moving  machines  gliding  noislessly  through  the  crowded 
thoroughferes  of  the  dty,  or  in  battaUons  along  such  country 
roads  as  are  sufficiently  well  paved  for  their  use,  it  is  not 
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surprtsng  that  tho§e  who  cling  to  the  more  tiaie  honored 
means  of  progression  have  found  some  difficulty  in  adapting 
them^icii'es  to  the  new  regime,  and  are  inclined  to  fed  thai  the 
bic>xle  is  claiming  more  than  it  is  lawfully  entitled  to.  It  is 
not  &ir,  however,  to  condemn  the  whole  class  for  the  mistakes 
of  its  untrained  or  over  aealous  members,  and  after  all  it  is 
usually  the  bicyclist  who  suflers  the  damages  in  acdclents  on* 
the  road. 

Ah  Mr.  Clbxcctmx  shows,  the  bic>xle  is  a  "carriage"  ' 
(gcncrically  termed)  and  as  such  has  the  same  right  to  the  use 
of  the  public  highway  (legislative  prohibitions  excepted)  as  any 
other  vehicle,  and  is  of  course  subject  to  the  same  restrictions. 
There  is,  however,  one  important  practical  distinction  between 
the  rider  of  a  wheel  and  the  rider  or  driver  of  a  horse,  which, 
we  think,  courts  should  remember,  or  at  least  which  should 
be  taken  into  consuleration  in  the  trial  of  any  question  of 
conflict  between  the  two,  and*  that  is,  that  while  the  motions  of 
the  former  are  the  resute  of  his  own  will  alone,  those  of  the 
bttcr  are  to  sonw  extent  dependent  upon  the  tractability  of  his 
animal,  and  its  quickness  in  responding  to  his  wishes. 

The  question  of  tolb  b  one  which  cannot  yet  be  said  to  be 
settled,  and  of  this  the  author  has  little  to  say.  On  the  whole, 
ttj  is  not  reasonable,  nor  consistent  with  the  imriage  theory, 
that  bic>-clists  should  be  exempt  from  contributing  to  the 
maintenance  of  turnpikes  whose  smooth  surfiice  they  so  much 
frequent  and  on  which  they  expect  the  same  privileges  of  right 
of  way.  etc,  as  are  enjo>'ed  by  horsemen ;  while,  on  the  other 
hand  they  cannot  be  expected  to  pay  the  same  rates  as  wagons. 
It  i^  respectfully  suggested  that  the  rule  requiring  bic>*cles 
and  saddle  horses  to  p^  the^same  fee  be  universally  adopted. 

Mr.  Clemcctson*s  book  is  of  the  "popular"  class  of  k:gal 
publications,  being  intended  primarily  for  the  lay  reader. 
\Vc  cannot  say  too  much  for  the  thorough  y€L  oondse  way  in 
which  the  subject  has  been  treated,  nor  for  the  exceptionally 
well  chosen  language  with  which  it  is  presented  to  the  reader. 

W.&Ellb. 
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The  United  States  Internal  Rei'Enve  Tax  System.    Em- 

BRACIKG   ALL  INTERNAL*  ReVENI'E  LaWS  NOW  IN  fORCE.  AS 

amended  bv  the  latest  enaitments.  including  the 
Income  Tax  of  1894  and  1864.  With  rlxings  and 
REGULATIONS.  B>*  Charles  Weslev  Eldridge,  Member 
of  the  Bar  of  the  Supreine  Courts  of  Massachusetts  and 
CaUfbmia.  Boston  and  New  York:  HoughtoiL  MiflKn  & 
Co.     1895. 

Since  the  publication  of  the  Revise^  Sututes,  which  exhibit 
the  kwas  it. stood  December  1.  1873,  Congress  has  passed 
more  than  thirty  acts,  amending  and  altering  in  many  important 
partjculars,  the  Internal  Revenue  laws;  but  this  is  the  first 
attempt,  since  that  time,  to  present  these  laws  in  a  conveniently 
digested  form  for  the  uses  of  the  prolession. 

It  was  Mr.  Eldridge,  who,  with  Hon.  Wiluam  H.  Arm- 
strong of  Pennsylvania,  made  a  revision  of  the  Revenue  laws 
in  1871,  as  a  basu  for  the  title  in  the  Revised  Statutes,  and 
Rgain,  in  1879,  ibr  the  purposes  of  the  ser\-ice.  Add  to  this 
that  the  editor  has  had  the  benefit  of  tm'ent}'-five  years  active 
experience  of  the  workings  of  the  8>'stem,  and  that  he  is  a 
lawyer  of  learning  and  ability,  and  one  feeb  sure  that  the 
work  is  wdl  done,— a  conviction  which  is  speedily  confirmed 
by  an  examination  of  the  pages. 

The  task  of  digesting,  which  is  so  delicate  and  so  important, 
but  so  nundy  thoroughly  n-ell  done,  is  often  rather  a  thankless 
task  also:  but  it  is  with  a  distinct  feelii^g  of  gratitude  that  the 
reader  of  this  volume  will  find  spread  before  him  the  entire 
body  of  the  revenue  laws,  precisely  as  they  stand  to-day^— seeing 
at  every  page  the  evidence  of  intelligent  and  painstaking  bbor, 
and  knowing  that,  with  the  aid  of  the  excellent  arrangement, 
and  of  the  index,  he  can  in  a  fow  minutes*  time  ascertain  just 
what  is  the  law  upon  any  particular  point. 

And  furthermore,  there  is  such  an  atmosphere  of  carcfiilncss 
about  the  book  as  inspires,  even  upon  a  curKMy  examination, 
a  confidence  in  its  trikstworthiness  and  accuracy  as  a  tool  for 
tile  frequently  hurried  workman. 

Comprising,  as  it  does,  a  history  of  that  part  of  the  scheme 
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of  Uxation  which,  at  the  present  day,  >'icld!i  the  Government 
a  full  third  of  it4  mconie.  firom  the  dm  act,  of  March  3,  1791* 
doirn  to  the  itl-Cttcd  income  tax  provision  of  the  Wilson  Bill; 
a  series  of  shrewd  and  co|jnent  comments  upon  the  compan- 
ti\«  utility  and  practicability  of  the  various  methods  of  taxation 
and  the  chances  of  fraudulent  evasions  thereof,  by  one  who 
ha»  been  behind  the  scenes:  and  a  ver>'  sattsfiKtory  and  con- 
venient arran{:cment  of  the  acts,  rules  of  prKtice,  and  Ibrms^ 
annotated  with  the  decisions  of  the  courts,  and  the  rulings  and 
regulations  of  the  department,— Mr.  Eli«idge*9  book  will  be 
of  interest  alike  to  the  student  of  economics  and  the  practical 
legislator,  while  to  the  practitknier  who  has  any  dealings  with 
the  Rev-enue  laws,  it  can  hardly  fiul  to  become  a  wide  mtoim. 
Altogether,  it  is  a  sttl:ject  ibr  general  congratulatkMi  that  Mr. 
EuiRiOGB  dkl  noi  adhere  to  his  original  project  of  confining 
his  work  to  the  Income  Tax,  and  thus  condemning  it  to  joia 
that  long  nmk  of  duU-inheriliqg  volumci  which  had  to  brieC 
adayofttacftiinew.  S.  D.  M. 
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As  Masked  vr  Decisio!cs  selected  prom  the  Advance 
Reports  por  Julv. 


Edited  bj  Asosim  Stswart. 

The  Supreme  Court  of  Missouri  has  recently  held  that  two 
attorneys  should  be  disbarred,  when,  after  the  trial  of  a  cause 
in  which  they  were  engaged,  one  of  them  falsified 
the  transcript  of  evidence  furnished  by  the  official 
***  stenographer,  by  rcnKn'ing  therefrom  the  correctly 
transcribed  testimony  of  material  witnesses,  and 
substituting  false  statements  that  had  not  been  testified  to,  and 
deliveted  the  mutilated  transcript  to  the  judge  as  correct,  mis- 
leading  him  into  signing  and  approving  the  same;  and  the 
other,  knowing  such  transcript  to  be  false,  prepared  upon  it  an 
abstract,  brief,  and  printed  argument,  with  intent  to  deceive 
the  appellate  court,  and  get  a  reversal  of  the  judgment  against 
his  dient:  State  v.  Harber,  31  S.  W.  Rep.  889.  It  was  also 
held  that  such  proceedings  might  be  properly  instituted  in  the 
supreme  court,  on  relation  of  the  attorney  general.  But  in 
5tar  V.  MmUms.  51  S.W.  Rep.  744,  a  case  growing  out  of  the 
same  transaction,  it  was  held  that  the  senior  counsel,  who  was 
not  shown  to  have  had  any  connection  with  the  mutilation  of 
the  record,  would  not  be  disbarred  firom  arguing  the  appeal 
from  the  record  as  filed. 

48S 
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The  Qrcutt  Court  for  the  District  of  Sooth  Carolina  has 
(kciarcd  the  rcgintratioii  laws  of  that  state  null  and  void, 
holding,  in  J/Kfr  v.  Grttn,  6/  Fed.  Rep.  8i8. 
( I .)  That  a  suit  brouj^ht  by  a  dtiaen  of  the  United 
States  against  the  supervisor  of  registration  of  a 
state,  charged,  under  the  state  statutes,  with  the 
^  duty  of  su|ierintending  the  registration  of  voters, 
to  a*!ttnun  him  from  carrying  out  the  provisions  of  such 
stitutc:*,  on  the  ground  that  they  violate  the  constitution  of 
the  United  Sutes,  is  not  a  suit  against  the  state;  (2.)  That  the 
leading  purpose  in  the  adoption  of  the  fourteenth  and  fifteenth 
anK*ndnientH  to  the  constitution  of  the  United  States  was  to 
secure  to  persons  of  African  descent  the  full  enjoyment  of  the 
pri\*ticgcs(  of  dtixenship,  including  the  right  to  vote ;  and  the 
courts  of  the  United  States  have  jurisdiction  of  a  suit  by  such 
a  person  against  oflkcrs  of  a  state  to  restrain  them  from  acting 
under  a  sUtute  of  that  stote,  cUtmcd  to  violate  the  said 
amendments  to  the  constitution  by  abric^png  or  denying  such 
privileges ;  and  (3.)  That  the  statutes  of  South  Carolina  relating 
to  the  registration  of  voters,  one  of  which,  passed  in  1883, 
(Gen.  Stat.  1882,  f  90,  &c,)  provided  that  in  1882  a  registra- 
tion of  voters  should  be  made,  and  the  r^istration  books 
doMxl:  that  thereafter  such  books  should  be  open  once  m 
mimth  after  the  general  election  in  each  year,  until  the  first  of 
July  preceding  each  general  election,  (usually  held  in  Novem- 
ber;) for  the  registration  of  persons  thereafker  becoming 
entitled  to  vote ;  that,  after  the  closing  of  the  books  in  each 
year,  persons  coming  of  age  before  the  election  might  be 
registered ;  and  that,  upon  the  registration  of  any  voter,  m  cer- 
tificate of  registration  should  be  given  him,  without  the  pro- 
duction of  which  he  should  not  be  allowed  to  vote,  and  which, 
upon  removal  from  one  county  to  another,  must  be  trans- 
ferred and  renewed  under  dherous  conditions;  the  other  of 
which  sututes,  passed  in  i8sK.provkiingfor  the  dectioQ  of  mem- 
bers of  a  constitutional  conventkxi,  also  provkled  that  a  person 
not  registered  in  1882,  or  at  a  subsequent  time  when  he  wouhl 
have  a  right  to  register,  might  register  within  a  certain  time, 
4ipon  making  afBdavit»  supported  by  that  of  two  mprrtaMc 
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citizen!!,  as  to  variou!«  paiticuUin  of  bm  occupation  ami  resi- 
<lcnci:  at  the  time  he  might  have  legisteied  and  thereafter  :— 
that  these  statutes  were  an  unreasonable  restriction  of  the 
right  of  suffirage,  manifbitly  designed  to  prevent  the  exercisie 
of  that  right  by  ignorant  penions,  especially  of  the  Aftican 
race,  and  were  a  violation  both  of  the  constitution  of  the 
state  and  of  the  fourteenth  and  fifteenth  amendments  to  the 
constitution  of  the  United  States. 

When,  in  proceedings  for  contempt  in  inciting  and  causing 

the  publication  of  a  criticism  of  a  judge's  official  action,  it 

appears  that  the  defendant  had  no  agency  in  the 

^^'^'^^     publication,  nor  knowledge  of  it,  a  commitment  for 

contempt  is  void  for  want  of  jurisdiction :  Ex  parte  Tajri^r^ 

(Court  of  Criminal  Appeals  of  Texas.)  51  S.  W.  Rep.  641. 

The  Supreme  Court  of  Illinois  has  at  last  wiped  out  the 
Whisky  Trust,  holding,  in  DiiiiHimg  &  Cattlc-FiMig  Co,  v. 
Pn&pU,  41  N.  E.  Rep.  180,  (I.)  That  a  trust  combi- 
1^  nation,  organised  in  order  to  obtain  control  of  the 
manufacture  and  sale  of  distiller)'  products,  by 
bu}ing  up  the  stock  of  various  distillery  com- 
panies, and  placing  it  in  the  hands  of  trustees,  is  illegal, 
because  it  creates  a  monopoly ;  (3.)  That  when  such  a  trust 
combination  is  changed  into  a  corporation,  organized,  owned 
and  controlled  by  the  trustees  of  the  combiiuition,  and  all  the 
property  controlled  by  the  corporation  is  transferred  to  the 
corporation,  the  latter  is  also  illegal;  and (5.)  That  a  corpora- 
tion  authorized  b>'  its  charter  to  engage  in  the  general  distilling 
business  in  the  stale  of  its  creation  and  elsewhere,  and  to  own 
the  proper^  necessary  for  that  purpose,  has  no  right  to  buy 
up  pncticaliy  all  the  (istillers  in  the  country,  so  as  to  acquire 
a  virtual  monopoly  of  the  business. 


The  Supreme  Court  of  New  Jersey  has  recently  held,  that 
viien  the  power  to  condemn  lands,  conferred  upon  a  corpom- 
tioQ  by  the  act  by  which  it  Is  created,  is  restricted 
by  a  proviso  that  it  shall  hi  no  case  be  autboriied 
to  condemn  and  take  possession  of  the  hmd  or 
prapeity  of  any  other  cofporatioo 
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the  bwt  of  the  Htfe,  (i.)  This  mtriction  is  not  confined  to 
bnds  of  corpormdons  existing  at  the  passa|*e  of  the  act,  but 
applies  to  those  thereafter  incorporated;  and  (2.)  Another 
corporation,  which  acquires  buids  after  the  first  coiporatioo 
had  filed  a  survey  thereof  according  to  the  requiienients  of  the 
U«t,  but  before  any  petition  for  the  appointment  of  commis- 
•ionen  had  been  presented,  may  dsim  exemption  from  con- 
demnation under  the  proviso:  Ar  re  Ammemm  Tmmsp,  & 
Xm\  r#.,  52  Atl.  Rep.  74. 

According  to  a  reocn|  decision  of  the  Supreme  Court  of 
Indiana,  in  Tijrw^iy  v.  Ameriemm  Sirm^-Bamni  Co,,  40  N. 

^     E.  Rep.  1062,  a  man  who  marries  the  mother  of  a 

bastard  child,  and  recehres  the  child  into  his  home 
I  MS    as  a  member  of  his  fiimily,  has  no  right  of  action 

jgMM.       for  Ha  death,  under  a  statute,  (Rev.  Stat  lad. 

'~'~^*  lt94,  I  967.)  which  provides  that  a  fitther  maf 
sue  for  the  injury  or  death  of  a  ddld. 

As  a  general  rule,  the  mother  of  an  illegitimate  child  can- 
not recover  damages  for  his  death  under  the  statutes  giving 
a  right  of  action  to  the  rdativcs  or  representatives  of  any 
one  killed  through  the  negligence  of  another:  Gihm  v. 
MkUmml  Rj.  Ca.  2  Ont.  65S;  Hmrkifu  v.  /».  &  R.  R,  /L 
r#..  15  PWU..  (Pk.)  186;  &  C  11  W.  N.  C  120.  So» 
under  the  Missouri  statute.  (Rev.  Stat  Mo.  18S9,  I  44^5.) 
giving  a  right  of  action  to  recover  damages  for  the  death 
of  any  one  from  an  iijury  resulting  from  or  occasioned 
by  negligence.  unskilfohieM,  or  criminal  intent,  and  providmg 
that  if  the  deceased  be  a  minor  and  unmarried,  whether  such 
deceased  unmarried  minor  be  a  luttural-bom  or  adopted  chtU^ 
then  the  lather  and  mother  may  join  in  the  suit,  and  each 
shall  have  an  equal  faitcrest  in  the  judgment,  it  was  held  by 
the  Grcuit  Court  for  the  Southern  District  of  (Kuo,  Western 
District,  that  the  mterett  so  ghren  extended  only  to  the  case 
of  natural-bom  legitimate  children,  and  that  no  action  could 
be  mamtahicd  by  a  mother  for  the  death  of  her  bastard  child: 
JArrsAd/  v.  Wiihmsk  R.  rJ  €0^  46  Fed.  Rep.  269 ;  but  the 
Supreme  Court  of  Mittoari,  Dhrision  No.  1,  in  Mtnkmffyf. 
Wmbmsk  R.  R.  C#^  (Mo.)  35  SW.  Rep.  179,  held,  that  under 
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this  same  statute  the  mother  could  sue  for  the  wrongful  killing 
of  her  bastard  child,  when  a  minor  and  unmarried,  and  that 
without  joining  the  fiither  of  the  child  as  a  plaintifr.  This 
decision  is  rested  expressly  on  the  ground  that  by  the  statutes 
of  Missouri  the  want  of  inheritable  blood  b  removed,  on  the 
mother's  side  :  and  this  incapacity  being  removed  so  iar  as  she 
is  concerned,  there  seems  to  be  no  good  reason  why  a  statute 
which  speaks  of  parents  and  children  should  not  apply  to  a 
mother  and  her  illegitimate  child,  unless  theie  is  something  to 
show  that  that  application  was  not  intended. 


Although  the  Supreme  Court  of  South  Carolina,  as  at 
present  constituted,  is  unreliable  on  questions  of  purely  local 

f^^  interest,  such  as  the  Dispensary  and  Registration 

CiiiWrt  ii  \sLwn,  it  ne\'ertheless  displays  a  great  deal  of 
^^'^  acumen  on  matters  of  general  jurisprudence.  Il 
is  almost  the  only  court  that  has  refused  to  be  misled  by  the 
specious  arguments  and  daring  assumptions  of  the  would-be 
authorities  who  would  have  us  belie\-e  that  the  marriage  state 
is  an  devcnth  incorporeal  hereditament,  which  escaped  the 
argus  eyes  of  Mr.  Blackstone,  to  be  discovered  by  the  micro- 
scopic search  of  Messrs.  Bishop.  Black  and  Freeman,  who, 
like  the  Athenians,  are  always  eager  to  hear,  or  to  tell, 
some  new  thing,  as  becomes  the  writers  of  successful  books. 
In  JlcCnay  v.  Davis,  22  S.  E.  Rep.  178,  the  court  afore- 
said, in  a  long  and  able  opinion  by  Judge  Pope,  discusses 
the  whole  question,  and  arrives  at  these  conclusions ;  (1 .)  Thai 
marriage  is  a  ctvil' contract,  and  not  a  irs  or  status;  (2.)  That 
the  common  law  doctrine  of  divorce  prevails  in  South  Carolina ; 
and  (3.)  That  when  a  citizen  of  South  Carolina,  married  in 
New  York  to  a  citizen  of  that  state,  resided  with  his  wife  in 
South  Carolina,  until  she  left  him  and  went  to  Illinon,  m-here 
she  obtained  a  divorce  according  to  the  laws  of  Illinois,  without 
personal  service  on  or  appearance  of  her  husband,  on  a  ground 
of  divorce  not  recognized  as  cause  for  divorce  in  New  York  or 
South  Carolina,  the  Illinois  judgment  is  void  in  South  Caro- 
lina ;  for  Art.  IV,  |  i,  of  the  United  Sutes  constitution,  whkh 
provkles  that  fiill  fiuth  and  credit  shall  be  given  in  each  state 
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to  the  judicial  proceedinip  of  every  cither  ftate.  and  the  act  of 
C«jn;n«»s.  (i  Rev.  Sut.  U.  S.  i  905,)  which  provides  that 
records  and  proccedinj^s  thereof,  properly  authenticated,  shall 
have  ftuch  faith  and  credit  given  them  in  every  court  of  the 
United  States  as  they  have  in  the  state  whence  they  may  be 
ukcn,  do  not  prt-vcnt  an  inquiry  into  the  juri«dictton  of  the 
court  which  renders  the  judgment. 

\Vc  may  be  pardoned  (or  quoting  a  portion  of  the  mt^menl 
by  which  Judge  Pora  assails,  and  shatters,  the  position  of  those 
who  would  hold  that  marriage  creates  a  sMfu  between  the 
parties,  which,  like  greenbacks,  may  be  converted  into  a  res  for 
the  purposes  of  social  economy.  *'  Is  it  not  an  assumption 
coined  in  order  to  give  a  plausible  basis  to  the  solution  of  an 
otherwise  untenable  position  ?  Is  it  not  l^'this  means  that  they 
ho|ic  to  give  currency  to  an  otherwise  baffled  policy,  namdy, 
to  so  construct  a  plan  that  thereby  they  may  successfully 
im-'fke  that  portion  of  the  fiederal  constitution  relating  to  the 
effect  to  be  gii-cn  by  all  the  states  to  the  acts  and  judgments  of 
one  state,  and  thus  force  all  other  states  to  give  effect  to  judg* 
mcnts  for  absolute  divorces  ?  If  marriage  were  still  esteemed 
a  civil  contract,  they  could  not  hope  to  escape  the  defect  of  jur- 
isdiction hereafter  discussed.  But  by  coinii^  this  new  term 
*  siatMs;  and  ascribing  the  efficacy  of  '#»'  to  it,  under 
*  certain  principles  hereafter  to  be  referred  to,  it  is  deemed  by 
them  that  the  difficulty  has  been  overcome.'*  In  short,  there 
w  no  legal  authority  for  making  the  condition  of  marria^*e  a 
*'  i/ii/Svf,*'  or  for  investing  that  condition  with  the  properties  of 
an  incorporeal  hereditament,  which  a  "nrr"  must  be,  if  it  is 
anything  not  tangible ;  but  such  is  an  assumptmn  pure  and 
simple,  designed  for  the  easy  gratification  of  the  lust  of  the 
flesh,  and  the  emolument  of  those  courts  which  serve  other 
states  in  the  matter  of  divorce  as  in  marriage  affiurs  Camden 
once  served  Pennsylvania,  and  Gretna  Green  Engknd.  That 
is,  it  is  an  utterly  illegal  assumption,  without  a  shadow  of 
excuse,  except  that  of  the  evil  it  produces.  This  is  also 
the  law  of  New  York,  where  it  is  hekl  that  the  marriage 
relation  is  not  a  fw  within  the  stale  of  the  par^  invoking 
the  jurisdiction  of  a  court  to  dissohre  it,  so  as  to  authoriae 


PROimBiV  OP  THE  LAW.  49 1 

the  court  lo  bind  an  absent  pait>\  a  citizen  ^  another 
state,  by  substituted  senice  or  actual  notice  given  without 
the  jurisdiction  of  the  court  where  the  action  is  pending; 
and  that  therefore  a  judgment  of  divorce  rendered  in  another 
state  against  a  resident  of  New  York,  m*hen  there  has  been 
no  personal  service  of  process  m*ithin  the  state  tendering  it, 
and  no  personal  appearance  by  the  defendant  In  the  action, 
is  void  in  New  York :  IVlf/iams  v.  llV/iams,  13P  N.  Y.  193 ; 
S.  C,  29  N.  E.  Rq).  98 ;  Davis  v.  Dams,  33  N.  Y.  Suppl. 
191 ;  S.  C  3  Misc.  Rq>.  549;  and  in  Pennsylvania,  where 
the  same  rule  obtains :  Lewis  v.  Lewis,  6  Kulp  (Pa.)  429 ; 
CmmmaaweaM  v.  Sieigrr.  I3  Pis.  C.  C.  334 ;  S.  C,  3  D.  R. 
(P^)  495 ;  Cammamveaitk  v.  Sknter,  2  D.  R.  (Pa.)  553.  It  ia 
sdll  the  rule  in  England :  G^tem  v.  Greea,  [1S93]  Prob.  89. 


In  the  opimon  of  the  Supreme  G>urt  of  Nebraska,  a  mort- 
gage given  to  secure  a  debt  will  not  be  set  aside  as  procured 
ff,„„  \3y  duress,  on  the  ground  that  it  was  given  to 
■"*■■■'  obtain  a  dismissal  of  criminal  proceedings  insti- 
tuted by  the  creditor  against  the  mortgagor,  when  the  mort- 
gage W'as  gii-cn  ifkithout  threats  or  promises  hairing  been  made 
to  the  mortgagor,  and  after  a  statement  by  the  creditor's  agent 
that  no  promise  could  be  made,  but,  on  the  contrary,  that  the 
prosecution  would  have  to  take  its  courM:  Hargreaves  v. 
Memkem,  63  N.  W.  Rep.  951.  See  I  Am.  L.  Re&  &  Rev. 
(N.  S.)  885. 


In  Hatueam  v.  StaU,  31  S.  W.  Rep.  547.  the  Court  of  Ovil 
Appeab  of  Texas  ha.^  been  called  upon  to  pass  upon  some  of 
the  apparently  endless  series  of  disputes  as  to  the 
valkiity  of  balloU  under  the  Australian  Ballot 
Laws.  The  Revised  Statutes  of  that  sUte,  Art. 
1694,  provkle  that  "All  balloU  shall  be  written  or  printed  00 
pbin  white  paper,  without  any  picture,  sign,  vignette,  device 
or  stamp  mark,  except  the  writing  or  printing  in  bhck  ink  or 
bbck  pcndl  of  the  names  of  the  candklates  and  the  several 
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offices  to  be  filled,  and  except  the  name  of  tlie  political  par^ 
wlKMe  candidate!  are  on  the  ticket :  **  and  this  was  held  not  to 
require  the  iqection  of  a  ballot  on  which  the  voter  has  written 
his  name,  nor  one  on  which  the  election  officers  have  indorsed 
their  initials,  nor  those  on  which  the  names  of  candidates  not 
voted  for  are  stricken  out  with  a  pencil,  or  on  which  certain 
letters  or  figures  are  written,  or  on  which  the  same  number  is 
vrrittcn  twice. 

The  act  of  Texas  of  April  13,  1892.  p.  18,  li  26  &  27, 
provides  as  follows:  "Sec.  26.    Not  more  than  one  person 

t^,i,hhj     shall  at  one  time  be  permitted  to  occupy  any  one 

^••OTs  compartment  or  place  pro\'idcd  for  electors  to 
prepare  their  ballots,  excqit  when  an  elector  is  unable  to 
prepare  his  ballot  he  may  [be]  accompanied  by  the  two  Judges 
to  .'iHMst  him,  and  no  person  shall  remain  in  or  occupy  such 
comfKutment  longer  than  m^  be  necessary  to  prepare  his 
ballot. 

"  Sec  27.  Any  elector  who  declares  to  the  presidmg  officer 
that  he  cannot  read  or  write,  or  that  by  blindness  or  other 
physical  disability  he  is  unable  to  prepare  h»  ballot,  shall  upon 
request  receive  the  assistance  of  tH*o  of  the  judges  in  the 
preparation  thereof." 

Under  these  sections  it  was  held,  in  the  case  cited  above, 
(1.)  That  the  fiict  that  such  voters  are  assisted  in  prqiaring 
thdr  ballots  by  one  judge  only  is  no  ground  for  rqecting  the  ' 
balUits,  in  the  absence  of  fraud,  as  the  statute  does  not 
proxide  for  their  rejection ;  (2.)  That  the  &ct  that  a  judge  of 
election,  who,  before  his  appointment,  received  money  from  a 
candidate,  and  advocated  his  cause  at  the  polls,  prepared  the 
ballot  for  a  voter  in  the  interest  of  that  candidate,  does  not 
invalidate  it;  and  (3.)  That  when  a  voter  who  can  read, 
intcn<ling  to  vote  for  one  person,  directs  a  judge  of  election 
.to  prepare  a  ballot  according  to  a  "guide**  given  to  the  judge 
by  the  voter,  the  &ct  that  the  vote  is  afterwards  found  to  be 
for  another  will  not  cause  its  rejection  for  finaud,  if  it  does  not 
appear  whether  it  was  due  to  the  design  of  the  judge,  or  to  a 
mistake  in  the  "guide:** 
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According  to  the  Supreme  G>uit  of  Missouri,  the  gnuit  to 
an  illuminating  company  of  the  right  to  make  and  distribute 
BMtrieUaM.  ®***  *"^  *"^  substance  that  might  thereafter  be 
fci>iifM—  used  as  a  substitute  therefor,  and  to  lay  down  any 
^^'**  fixtures  required  therefor,  having  been  made  when 
electric  lighting  was  unknown,  does  not  include  the  right  to 
adopt  any  method  for  distributing  electricity  for  lighting,  but 
that  ri^rht  must  be  exercised  according  to  the  reguhtions  pre- 
scribed by  law ;  and.  when  the  power  to  regulate  the  use  of 
the  streets  has  been  delegated  to  a  municipality  before  the 
company  ack)pted  electricity  for  lighting  purposes,  it  must 
OHilbrm  to  the  regulations  prescribed  by  the  municipal 
authorities:    Sfati-  v.  Murphy,  31  S.  VV.  Rep.  594. 


In  a  recent  case  in  the  Supreme  Court  of  Alabama,  SmA 
V.  Smith,  17  So.  Rep.  680.  a  mortgage  had  been  gi\'en  b>'  a 
partnership  to  the  sureties  on  an  administrator's 
bond,  as  !«ecurity  for  a  loan  made  by  the  adminis- 
trator to  the  firm,  and  also  for  the  benefit  of  the 
heirs.  A  bill  to  fortxlose  the  said  mortgage,  in 
which  the  heirs  were  complainants,  and  the  administrator  and 
his  .sureties,  the  firm,  the  attaching  creditors  of  the  firm,  and 
the  sheriflf.  were  respondents,  alleged  that  the  creditors,  pro- 
ceeding separately,  attached  the  mortgaged  property;  that 
part  thereof  was  sold  by  the  sheriff,  and  the  proceeds  appro- 
priated by  the  creditors;  and  that  the  sheriff  sold  a  mortgaged 
lot,  and  gave  a  conve>'ance  thereof.  The  bill  prayed  for 
foreclosure,  that  the  admini.Htratr»r  account,  that  the  adminis- 
tration be  removed  into  the  dianccry  court,  and  that  the 
sherifTs  deed  be  canceled.  This  was  held  not  to  be  multi- 
fiuiottt,  nor  bad  on  account  of  a  misjoinder  of  parties  defendant. 
The  Circuit  Court  for  the  District  of  West  Virginia  has  also 
lately  ruled,  in  Ulmam  v.  Jaeger,  67  Fed.  Rep.  980,  that  in  a 
bill  and  cross-bill  for  partition  betuxen  tenants  in  ccmmon  of 
a  tmct  of  land,  it  is  proper  to  join  as  defendants  numerous 
purchasers  ofa  part  of  the  land  at  a  tax  sale,  for  the  purpose 
of  canceling  thdr  deeds,  on  the  ground  that  the  tax  proceed- 
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inc»  were  invalid,  and  such  a  joinder  will  not  render  the  bills 
multiiarious. 


Wim  and  innulators,  used  in  fonning  and  completing  the 
connection  between  an  electric  light  and  power  plant  and  the 

piitMw.     ^^"^llings,  stores  and  other  public  places  supplied 

BiMtfic  by  that  plant,  for  the  purpose  of  conveying  or 
transmitting  light  and  heat  thereto,  are  fixtures, 
within  the  provisions  of  the  mechanic's  lien  bw :  Hughes  v. 
LamhertiHU  Ekttric  Ugki.  Hemi  &  Pmer  C#^(G>urt  of  Chan- 
cery of  New  Jersey.)  33  Atl.  Rep.  69. 

To  the  same  eflect  is  Bmigrr  Umber  C;  v.  Metewm  WmUr 
Supply,  Eleeirk  Ught  &  Pfwer  Cu.,  48  Kans.  182 ;  S.  C,  39 
Pac.  Rep.  476 ;  and  the  same  is  true  of  the  pipes  used  by  a 
corporation  to  convey  vapor  used  for  cold  storage  from  its 
plant  to  its  customers:  Sieger  v.  Areik  RefiigenOimg  Cp,,^ 
(Tenn.)  14  S.  W.  Rep.  1087.  See  2  Am.  L.  Rig.  &  Rev. 
(NS.).43i.  

In  Beurd  v.  C/mfed  States,  1 5  Sup.  Ct.  Rep.  962,  the  Supreme 
G>urt  of  the  United  States  has  reasserted  a  very  salutary  prin- 
ciple of  the  taw  of  homicide  which  some  courts 
occasionally  seem  to  forget,  viz.:  That  if  the 
accused  does  not  provoke  an  assault,  and  at  the 
time  has  reasonable  ground  to  believe,  and  does 
believe,  that  his  assailant  intends  to  take  his  Kfe,  or  lo  do  him 
great  t>odily  harm,  he  is  not  obliged  to  retreat,  nor  consider 
whether  he  can  saicly  retreat,  but  is  entitled  lo  stand  his 
ground,  and  meet  any  attack  made  upon  him  with  a  deadly 
weapon,  in  such  a  way  and  with  such  force  as,  under  all  the 
drcumsitances,  he  at  the  moment  honestly  believesi  and  has 
reasonable  grounds  to  believe,  b  necessary  to  save  his  own 
life,  or  to  protect  himself  from  great  bodily  injury. 

To  subsuntially  the  same  eflect  is  Page  v.  Stute^  (Suprenie 
GMirt  of  Indiana,)  40  N.  E.  Rqi.  745. 


The  Queen's  Bench  Division  of  Fngbad  has  recently  dechkd. 
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thai  when  a  commcrcia]  traveler,  who  tra\'eled  for  theplaintifb, 
went  an  the  course  of  their  business  to  stay  at  a 
certain  inn,  and  while  there  received  certain  parceb 
of  goods,  sent  him  by  the  plaintifb  lor  sale  in  the 
district,  the  innkeeper  had  a  lien  on  the  goods,  on 
the  fiulure  of  the  traveler  to  pay  lor  his  board  and 
lodging  in  the  inn;  although  at  the  time  they  were  received  he 
knew  them  to  be  the  goods  of  the  plaintilT,  and  not  of  the 
traveler:  Robins  &  Co.  v.  Graf,  [■<9S]  >  Q*  B.  78. 

The  question  of  knowledge  was  hekl  to  be  immaterial  m 
this  case,  because  "  the  goods  in  question  were  of  a  kind  which 
a  commercial  traveler  would  in  the  ordinary  course  carry 
about  with  him  to  the  inns  at  which  he  put  up  as  part  of  the 
regular  apparatus  of  his  calling,  and  which  the  innkeqier 
would  consequently  be  bound  to  receive  into  hb  inn  and  to 
take  care  of  while  they  were  there.  Here  it  is  true  that  the 
goods  wercLnot  brought  by  Green  to  the  inn— they  were  seiit 
to  him  while  he  was  staying  there.  But  that  can  make  no 
cfiflerence.  The  defendant  was  bound  to  receive  them  and  take 
careofthemasapart  of  his  duty  towards  his  guest  It  IbU 
knrs  that  the  lien  attached  to  them.** 

The  Grcuit  Court  of  Appeals,  Third  Circuit,  has  lately 
hekl,  in  TXr  Lomdon  Asswmnec  v.  Comfmnhia  di  Moagtms  do 
Barrdro,  68  Fed.  Rep.  247.  affirming  56  Fed. 
Rq>.  44,  (1.)  That  an  exception  in  the  words, 
'*  Free  of  particular  average  unless  the  vessel  be 
sunk,  burned,  stranded,  or  in  collbion,"  ceases  to  operate  as 
soon  as  a  collision  has  occurred ;  and  the  insurer  is  liable  for 
subsequent  loss,  whether  the  same  resulted  from  the  collision 
or  not;  and  (2.)  That  there  is  a  "  collision,**  within  the  mean- 
ing of  the  above  exception,  when  the  vessel,  after  being  com- 
pletely loaded  and  casting  off  her  moorings,  is  made  &st  again 
to  the  wharC  because  of  a  difficulty  with  her  engines,  and  is 
there  run  mto  by  a  scow,  in  tow  of  a  tug-boat,  which  made  a 
substantial  break  in  her  bulwarks. 

The  legislature  of  South  Carolina  has  received  another  sd- 
badc  at  the  hands  of  the  Grcuit  Court  for  that  district,  wbick 
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has  recently  declared  the  notoriout  Diipenaaury 
Law  of  that  atate,  which  prohibits  dtisens  of  the 
state  from  bringing  into  it,  for  their  own  use, 
alcoholic  liquors  purchased  in  other  states,  and 
directs  the  seizure  and  confiscation  of  such  liquors,  but 
prcwides  for  the  purchase  of  such  liquors,  either  in  or  out  of 
the  state,  by  state  officials,  and  for  their  sale  by  such  officials, 
to  be  uncomtitutional,  holding,  in  DatuUd  v.  Scati,  67  Fed. 
Rep.  8  $4,  where  a  citizen  of  South  Carolina  had  purchased  in 
other  iitates,  and  imported,  for  his  own  use,  certain  alcoholic 
liqutfn,  which  were  seized  by  the  state  constables,  acting 
under  the  dispensary  law ;  and  then  filed  a  bill  in  the  federal 
court  for  an  injunction  to  restrain  the  constables  from  con- 
ttnuin*;  thdr  inteiference  with  his  importation  of  alcoholic 
liquors,  alleging  that  the  dispensary  law  was  an  interference 
with  interstate  commerce,  and  in  contravention  of  the  acts  of 
congress  relating  thereto.  (1.)  That  such  a  suit  is.  not  a  suit 
against  the  state;  (2.)  That  the  suit  mvolved  a  federal  question, 
and  was  within  the  jurisdiction  of  the  courts  of  the  United 
States;  (3.)  That  ao  fer  as  the  dispensary  law  prohibited 
citizens  of  the  state  from  purchasing  alcoholic  liquors,  for  their 
OM-n  use.  in  other  states,  and  importing  them  into  the  state,  it 
was  a  discrimination  against  the  products  of  other  states  and 
the  citizens  of  )«uch  states  not  patronized  by  the  state  officials 
of  South  Carolina,  and  was  void  as  an  interference  with  inter- 
state commerce :  and  (4.)  That  it  could  not  be  justified  as  an 
exercise  of  the  police  power. 

It  is  libelous  to  falsely  publish  of  one  that  he  "  would  be  an 
anarchist  if  he  thought  it  would  pay,**  when  explained  by 

^j^^  'innuendoes  to  mean  that  plaintiff,  for  a  money 
•■Amr^toi.**  consideration,  would  engage  in  the  unlawful, 
treasonable  and  felonious  designs  of  anarchists, 
and  that  an  anarchist  is  a  person  who,  actuated  by  mere  lust 
of  plunder,  seeks  to  overturn  by  violence  all  constituted  forms 
and  institutions  of  society  and  law  and  order,  and  all  rights  of 
property :  Leuns  v.  Daiij  News  C0,  ^  CmmkerUmd^  (Court  of 
Appeals  of  Maryhmd,)  32  All.  Rep.  246. 
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According  to  a  recent  decision  of  the  same  court  in  an 
action  for  nuiUcious  prosecution,  (i.)  It  is  proper  to  refuse 
to  permit  the  foreman  of  the  grand  jur>',  who 
has  testified  that  the  criminal  prosecution  against 
the  plaintiflT  was  dismissed,  to  state  why  it  was 
kf  rifrnfint  djjmissed,  as  his  testimony  merely  proves  that 
the  .prosecution  is  at  an  end.  and  has  no  bearing  on  the 
question  of  probable  cause ;  and  (2.)  That  evidence  that  the 
criminal  prosecution  was  dbmissed  at  the  instance  of  the 
defendant,  without  the  plaintiff's  knowledge,  is  irrele\'ant, 
either  in  bar  of  the  suit,  or  in  mitigation  of  damages :  Ourms 
V.  Owfms,  33  Atl  Rep.  247. 


In  Gwiiiiam  v.  Twist,  [1895]  2  Q.  B.  84.  the  Court  of 
Appeal  of  England  has  reversed  the  judgment  of  the  Queen's 
Bench  Divbion,  [1895]  1  Q.  B.  557.  [See  2  Am. 
L.  Reg.  &  Rev.  (N.  S.)  288.]  In  that  case,  while 
the  defendants'  omnibus  was  being  driven  by  their 
servant,  a  policeman,  thinking  the  driver  was  drunk, 
ordered  him  to  discontinue  driving.  The  omnibus 
was  then  only  a  quarter  of  a  mile  from  the  de- 
s*  yard ;  and  the  driver  and  the  conductor  authorited 
a  perK>n  who  was  standing  by  to  drive  the  omnibus  home. 
That  person,  through  his  negligence  in  driving,  injured  the 
plaintifl;  but  it  was  held  that,  as  the  defendants  might' have 
been  communicated  with,  there  was  no  necessity  for  their 
servants  to  employ  another  person  to  drive  the  omnibus  home, 
and  the  defendants  were  not  liable  for  the  negligence  of  the 
person  so  employed.  It  was  also  queried  whether,  if  there 
had  been  such  a  necessity,  the  defendants  would  have  been 


In  RM  V.  Green,  [1895]  2  Q.  B.  1,  recently  decided  by  the 

Queen's  Bench  Division  of  England,  the  defendant,  while 

y^j  -J  -     employed  by  the  plaintiflT  as  manager  of  his  busi- 

um  jimh^  ness,  secretly  copied  from  his  master's  order4x>ok 

111  T  ii  4ww  a  list  of  the  names  and  addresses  of  his  customers, 

•^JJJJJJ*    with  the  intention  of  using  it  for  the  purpose  of 

soliciting  orders  from  them  after  he  had  left  the 
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pUintifT's  service  and  set  up  business  on  his  own  account 
SubM.*qucntIy.  his  service  with  the  plaintiflT  havin{r  terminated, 
he  did  so  use  the  list ;  and  it  was  held,  on  trial  without  a  jury, 
that  it  was  an  implied  condition  of  the  contract  of  service  that 
the  defendant  would  not  use,  to  the  detriment  of  the  plaintifl^ 
information  to  which  he  had  access  in  the  course  of  the 
scmce,  and  that  the  defendant  was  therefore  liable  in  damages 
fr>r  any  loss  caused  to  the  plaintiflT  by  reason  of  the  breach  of 
that  c(»ndition. 

In  Mfnyufcaiker  v.  Moarc,  {1892]  2  Ch.  518.  the  ddend- 
ant,  upon  completing;  a  term  of  apprenticeship  with  the  plaint- 
i/lTs  a  firm  of  engine-makers,  was  retained  in  their  cniplo>*ment 
a.s  a  paid  clerk,  but  subsequently  left  their  service  for  that  ot 
another  firm  of  engine-makers.  Two  days  before  lea\'ing  the 
pIuintifTs*  service  he  compiled  for  his  own  puqtoses,  and  with- 
out their  consent,  a  table  of  dimensions  of  various  types  of 
cn'^incs  made  by  them,  and  had  this  table  in  his  possession 
when  he  entered  the  service  of  his  new  employers,  who  subse- 
qiivntly  exposed  for  sale  an  engine  which,  it  was  affirmed  on 
one  side  and  denied  on  the  other,  was  of  dimensions  corre- 
sfKinding  to  dimensions  given  in  the  table.  On  motion  for  an 
injunction  to  retrain  the  defendant  from  publishing  or  com- 
municating the  tabic  or  its  contents  to  any  one,  it  was  held 
that,  in  compiling  and  retaining  the  table  for  his  own  purposes, 
the  defendant  had  committed  an  abuse  of  the  confidence  ordi- 
nartly  existing  between  a  clerk  and  his  employer,  or  a  breach 
of  the  implied  contract  arising  from  that  confidence,  which  is, 
that  a  servant  shall  not  use,  except  for  the  purposes  of  service, 
the  opportunities  which  that  service  gives  him  of  gaining 
information ;  and  that  the  injunction  should  be  granted.  And 
in  Lamb  v.  Es-ams,  [1895]  1  Ch.  218,  canva.ssers,  who  had 
been  employed  by  the  publisher  of  a  directory,  under  an  agree- 
ment which  bound  them  to  devote  themselves  in  a  particular 
district  exclusively  to  obtaining  from  traders  advettisenientsto 
be  inserted  in  the  directory,  and  to  supply  the  blocks  and 
materials  necessary  for  producing  such  advertisements,  pro- 
posed, at  the  expiration  of  their  agreements,  to  assist  a  rival 
publication  in  procuring  similar  advertisements;  and  it  was 
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hcicl  by  the  Court  of  Appeal  that  they  were  not  entitled  to  use 
for  the  purposes  of  any  other  publication  the  materials  which, 
while  in  the  plaintiflf's  employment,  they  had  obtained  for  the 
purpose  of  his  publication. 

When  the  employe  has  entered  into  an  agreement,  prior  to 
entering  the  service,  not  to  divulge  or  use  any  secrets  of' the 
business  the  employer  might  make  known  to  him,  but  subset 
quently  leaves  the  plaintiflf's  employ  and  begins  the  manufac* 
ture  of  similar  goods,  using  the  plaintiflf's  secret  processes,  he 
will  be  restrained  from  so  doing  b>-  injunction:  Fraliek  v. 
Dcspaj-,  165  Fa.  24;  S.  C,  30  Atl.  Rep.  521;  Peabodjs, 
NwfiM,  98  Mass.  452 ;  Salomon  v.  Htrts,  40  N.  J.  Eq.  400; 
S.  C.  2  Atl.  Rep.  379. 

In  Statt  V.  Jidcw,  31  S.  W.  Rep.  781,  the  Supreme  Court 

of  Musouri,  Dinsion  No.  2,  has  lately  rendered  a  very  inter- 

ruMittiiM    ^ting  and  valuable  decision  on  one  of  the  most 

«i  MMikOTw    important  questions  of  the  day, — that  of  the  right 

laiir  iMMMM  of   an  employer  to  prohibit  his  employes  from 

becoming  or  remaining  members  of  labor  unions. 

This  right  exists  at  common  law,  as  was  ably  demonstrated  by 

Judge  Dallas,  of  the  Circuit  Court  for  the  Ea.4tem  District  of 

Pennsylvania,  in  Piatt  v.  Fnila.  &  Rtading  R,  R.  Cc,  65  Fed. 

Rep.  660 ;  but  it  has  been  abrogated  by  statute  in  se\'eral 

states.     In  Missouri,  the  act  of  March  6,  1893.  P.  L.  187, 1 1, 

provides  that  "  no  employer shall  enter  into  any 

contract  or  agreement  with  any  such  employe  to  withdraw 
from  any  trade  union,  labor  union  or  other  lawful  organization 
of  which  said  employe  may  be  a  member,  or  requiring  said 
employe  to  refrain  from  joining  any  trade  union,  labor  union, 
or  other  lawful  organization,  or  requiring  any  such  employe 
to  abstain  from  attending  any  meeting  or  assemblage  of  people 
called  or  held  for  lawful  purposes,  or  shall  by  any  means 
attempt  to  compel  or  coerce  any  employe  into  withdrawal  frbm 
any  lawful  organization  or  society ;  '*  and  1 3  makes  a  violation 
of  the  act  punishable  by  fine  and  imprisonment  This,  in  the 
case  mentioned  above,  was  held  to  be  unconstitutional,  (i.) 
Because  it  is  in  contravention  of  the  Fifth  Amendment  to  the 
Comtitutkm  of  the  United  States,  and  Art.  a,  i  30,  of  the 
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OiO^tttutt'in  of  MM<ouri,  pro\idtn(;  that  no  perMMi  shall  be 
(i«  privcU  *i  U(c.  liberty,  or  property,  without  due  process  of 
bw ;  (2.)  Rccau^ic  it  U  in  violation  of  MXtion  i  of  the  Four* 
t«-cnth  Amendment,  prmidinj;  that  no  state  shall  **dqiri\*e  any 
l>cr«^>n  of  lifc,  liberty,  or  property,  iii-tthout  due  process  of  lav; 
and  (3.)  Bccauw  it  is  special  Ic^slation,  forbidden  b>'  art.  4, 
I  53.  of  the  MiHsouri  Constitution,  in  that  **it  does  not  leUte 
to  persons  or  thin;;s  as  a  class.— to  all  workinf^men,  &cv— 
but  only  to  those  who  belong  to  some  *  lawful  organization  or 
society.*  ex-idently  referring  to  a  trade  union,  &c"  The  court 
further  goes  on  to  declare  that  the  statute  canned  be  upheld 
on  the  assumption  that  it  is  a  police  regulation.  "  It  has  none 
of  the  elements  or  attributes  which  pertain  to  such  a  rq^ula- 
ti«in.  for  it  does  not,  in  terms  or  by  implication,  promote  or 
tend  to  promote  the  public  health,  wdCire,  comfort,  or  safety  r 
and  if  it  did,  the  state  would  not  be  allowed,  under  the  guise 
and  pretense  of  a  police  regulation,  to  encroach  or  tranqsle 
upon  any  of  the  just  rights  of  the  dtizen,  which  the  oonstitu* 
tion  intended  to  secure  against  diminution  or  abridgment" 

Similar  sututes  have  been  passed  in  other  states.  In  Gdi- 
fomia.  it  is  enacted  by  the  act  of  March  14.  1893,  c.  149, 
P.  !«.  176,  (Penal  Code  Cal.  |  679.)  that  "  any  person  or  cor- 
poration within  this  state,  or  agent  or  officer  on  behalf  of  such 
person  or  corporation,  who  shall  hereafter  coerce  or  compel  any 
person  or  persons  to  enter  into  an  agreement,  either  written  or 
verbal,  not  to  join  or  become  a  member  of  any  labor  organization, 
as  a  condition  of  such  person  or  persons  securing  employment 
or  continuing  in  the  employment  of  any  such  person  or  coqx>ra- 
tion,  shall  be  guilty  of  a  misdemeanor.'*  The  act  of  Idaho  of 
March  6,  1893,  P.  L.  152,  provides  that  *'it  shall  be  unlawful 
for  any  person,  firm  or  corporation,  to  make  or  enter  into  any 
agreement,  either  oral  or  in  writing,  by  the  terms  of  which  any 
employe  of  such  person,  firm  or  corporation,  or  any  peraon 
about  to  enter  the  employ  of  such  person,  firm  or  corporation, 
as  a  condition  for  continuing  or  obtaining  such  employment, 
shall  promise  or  agree  not  to  become  or  continue  a  member  of 
a  Ubor  organization ; "  and  makes  a  violation  of  the  act  a  mis- 
demeanor, punishable  by  fine  and  imprisonment.    The  act  of 
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Illinois  of  June  17.  1893.  P.  L.  98.  enacts  that  "it  shall  be 
unlawful  for  any  individual  or  member  of  any  firm,  or  agent, 
officer  or  employe  of  any  company  or  corporation,  to  prevent, 
or  attempt  to  prevent,  employes  from  forminf;,  joining  and 
belonging  to  any  lawful  labor  organization,  and  any  such  indi- 
vidual, member,  agent,  officer,  or  employe  that  coerces  or 
attempts  to  coerce  employes  by  discharging  or  threatening  to 
discharge  [them]  from  their  employ  or  the  emplo>'  of  any  firm, 
company,  or  corporation,  because  of  their  connection  with  such 
lawful  labor  organization,  shall  be  guilty  of  a  misdemeanor,** 
punishable  by  fine  and  imprisonment.  By  the  act  of  Massa- 
chusetts of  May  31,  1892,  it  is  provided  that  "any  person  or 
corporation,  or  agent  or  officer  on  behalf  of  such  person  or 
corporation,  who  shall  hereafter  coerce  or  compel  any  person 
or  peTMMis  to  enter  into  an  agreement,  either  written  or  verbgd, 
not  to  join  or  become  a  member  of  any  labor  organization,  as 
a  condition  of  such  person  or  persons  securing  emploj-ment  or 
continuing  in  the  emp]o>*ment  of  any  such  person  or  corpora* 
tion,  shall  be  punished  by  a  fine  of  not  mc ire  than  one  hundred 
dollars."  And  the  act  of  Ohio  of  April  14.  1892,  P.  L.  269, 
IS  exactly  the  same  as  the  Illinois  statute  quoted  above,  word 
for  word,  the  latter  being  evidently  a  transcript  of  the  former. 
This  Ohio  act  was  held  constitutional  in  Datns  v.  State^  30 
\Vkty.  Law  Bull.  342,  because  the  court  did  not  see  its  way 
clear  to  hold  it  unconstitutional ;  but  all  such  acts,  according 
to  the  Missouri  case  cited  above,  are  unconstitutional. 


According  to  the  Supreme  Court  of  Pennsylvania,  a  stock* 
holder  in  a  corporation,  whose  votes  have  been  improperly 
QwWwffMto.  ^^^^^  ^^  ^  corporate  election,  b  a  proper  party 
CwvMtaM.  to  institute  proceedings  of  qm^  warrami0  against 
officers  who  claim  to  have  been  elected  at  that 
election,  although,  at  the  same  election,  he  also  was  elected  t6 
an  office,  his  title  to  which  is  undisputed  :  Cmm$MmiwemUk  v. 

Suotiu,  53  Atl.  Rep.  1 1 1. 

• 

The  Exchequer   Division   of  Ireland,  in   B^gfd  v.  Grna 
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Scrtkcrm  Jfy,  Cp„  [1895]  2  Ir.  R.  555.  has  recently  dedded, 
ifnrwjg.  ^^  ^^^  ^  person,  (in  this  case  a  physician,) 
^^^jT*^  whose  time  is  of  pecuniary  value,  is,  while  dnving 
iriwatM  iw  Along  a  public  highway,  detained  for  twenty  mtn- 
LM»«f  TIM  y|^  ^  ^  j^^  crossing  by  the  unreasonable  and 
negligent  delay  of  the  employes  of  a  railroad  company  in  open- 
ing the  gates  at  the  crossing,  the  company  will  be  liable  ia 
damages  for  the  dday  to  the  person  so  detained. 


The  Court  of  Errors  and  Appeals  of  New  Jersey,  in  Bmrber 

V.  WtUjirsij  TUie  &  GMramtee  C#.,  52  Atl.  Rep.  aaa,  has 

^,,-^^      reversed  the  decree  of  the  Court  of  Chancery, 

aJ^i^i  <^^  ^-  '•  *''**•  '♦^^'  ^'  ^-  ^  ^^-  ^^'  ^^''^ 
TNiM.       holding,  in  opposition  to  the  latter  court,  ( 1 .)  That 

niniiniu  ^}^{\q  every  person  has  the  right  of  access  to  the 
public  records  of  the  count)*  clerk's  office,  without  the 
payment  of  any  fees  to  the  cleric,  to  examine  any  title  in 
which  he  is  interested,  subject  to  reasonable  rules  and  regula- 
tions, and  a  title  insurance  company  has  the  same  right  of 
access  to  the  records  when  employed  to  examine  and 
guarantee  the  title  to  a  particular  piece  of  property,  yet  such 
a  company  has  no  right  to  occupy  the  clerk's  office  for  the 
purpose  of  making  an  abstract  of  the  records,  in  order  to  set 
up  and  establish  a  rival  business  to  that  of  the  clerk ;  and  (2.) 
That  as  the  right  of  access  is  thus  limited,  mandamus  to 
enforce  access,  not  injunction  to  prevent  denial  of  access,  is 
the  proper  remedy  for  a  refusal  to  permit  access  to  the  records. 
This  decision  is  in  decided  conflict  with  the  weight  of 
authorit)*:  See  31  Am.  L.  Reg.  769:  37  Cent.  L.  J.  395. 
The  right  of  examining  and  abstracting  the  records,  however, 
must  be  exercised  under  suitable  regubtions.  "This  right 
does  not  permit  the  register  to  be  unduly  annoyed  by  a  large 
force,  or  by  work  at  unseasonable  hours,  or  by  the  monopoly 
of  furniture,  office  room,  or  records,  to  the  exclusion  of  other 
persons,  or  with  his  right  to  prescribe  a  reasonable  use  of  the 
A|f  v.  BtiU»m,  96  Mkh.  600;  &  C^  56  N.  W.  Ktp.  3. 


The  SupreoM  Court  of  Minnesota  hat  bfedy  hekl,  ia  Anl 
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V.  St.  Pami  Gty  Ry,  C0.,  63  N.  W.  Rep.  1099.  that  the  provis- 
ions of  Chapter  1 3  of  the  General  I^ws  of  Minne- 
sota of  1887,  which  enacts  that  every  raihoad 
corporation  owning  and  operating  a  railroad  ia 
tiiat  state  shall  be  liable  for  damages  sustained  by  an  agent  or 
servant  by  reason  of  the  negligence  of  any  oUier  agent  or 
servant,  does  not  apply  to  a  street-railway  corporatioa,  although 
its  fine  is  operated  by  cable. 

When  a  hrge  amount  of  rock  has  been  excavated  at  one 
point  in  the  course  of  a  sewer,  the  extra  cost  of  that  excava- 
tion should  not  be  assessed  upon  property  situate 
t«f  between  the  rock  and  the  outlet  of  the  sewer, 
since  the  removal  of  the  rock  confers  no  benefit 
upon  it:  Vrteiand  v.  Afa/cr,  &c.,  pf  City  pf  Bayomie. 
(Supfeme  Court  of  New  Jersey,)  33  Atl.  Rep.  68. 

Since  the  acts  of  a  shcrifTin  seising,  upon  a  writ  of  attach- 
ment, property  of  the  debtor  which  is  exempt,  and  refusing  to 
deliver  it  on  demand  of  the  debtor,  are,  though 
I  mawy  <t    unbwful,  nevertheless  done  by  him  under  color 
*■■"'■■      and  by  virtue  of  his  office,  they  constitute  a  breach 
of  the  condition  of  his  bond,  and  the  sureties  thereon  are 
liable:    Hunty  v.   Marty ^   (Supreme  Court  of  Minnesota,) 
63  N.  W.  Rep.  1090.     

An  agreement  between  two  creditors  of  a  common  debtor 
that  each  will  share  the  loss,  if  any,  which  the  other  sustains 
ji„j„  ^  on  his  claim  against  the  debtor,  as  a  ^'promise  to 
'^<M*  answer  for  the  debt,  de&ult  or  miscarriage  of 
another,"  within  the  statute  of  frauds:  Spear  v.  Farmurf  & 
Mickmmat  Bank.  (Supreme  Court  of  Illinois,)  41  N.  E.  Rep. 
164,  affirming  49  III  App.  $09^ 

to  be  the  prevailing  opinion  m  the  Untied  States, 
fe  signing  of  what  purports  to  be  an  act  of  the 
legislature  by  the  presiding  officers  of  the  two 
houses  thereof  is  of  such  migh^  fefve  and  efficacy, 
as  to  completely  abrogate  all  other  coostitulMiial 
as  to  the  manner  of  ils  passage.    Oneveryglaiw 
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ing  nstanoe  d  this  im  tmiiti  tendency  was  noticed  in  tUs 
department  last  month,  when  a  stat^ite,  which  the  journals 
proved  conclusively  never  to  have  passed,  was  held  valid 
nevertheless,  because  signed  by  the  presiding  officers  of  the 
legislature:  Cmrry.  Cokt,  (N.  C)  33  S.  £.  Rep.  16;  IVjmav. 
\Mu€ifr  &  IViUom  h^g,  Co,  (N.  C.)  33  S.  £.  Rep.  130.  [See 
3  Am.  L.  Rbc.  &  Rbv.  (N.  S.)  44 1  •]  Now  the  Supreme  Court 
of  Indiana  conies  to  the  front  with  the  astounding  proposition, 
that  it  is  not  admissible  to  prove  from  the  journals  that  an  act, 
duly  authenticated  and  signed  by  the  governor,  was  in  fiict 
pa.«!«d  by  the  legislature,  and  sent  to  him,  within  the  two  days 
next  preceding  the  final  adjournment  of  the  legislature,  in 
violation  of  Art  V,  {  14,  of  the  state  constitution:  WtMitrm 
Umim  Tel.  Co.  v.  Ttiggmrt^  40  N.  £.  Rep.  1050.  What  makes 
this  decision  all  the  more  remarkable  U  that  it  does  not  appear 
that  the  signatures  of  the  presiding  officers  authenticated  any 
other  date,  so  as  to  make  the  act  clearly  valid  on  its  (ace ;  and 
the  signature  of  the  governor  could  not  do  this,  as  that  was 
dated  within  the  two  days.  Therefore,  if  this  decision  be 
correct,  the  constitutional  provision  is  nugatory,  unless  the 
pncsiding  officers,  or  the  governor,  refuse  to  sign  an  act  passed 
vHthin  the  time  limited — a  refusal  of  which  they  will  never  be 
guilty,  if  they  wish  the  act  passed.  And  further,  it  is  not  to 
be  ex'cn  suspected  that  the  constitution  intended  the  loc^ng 
of  such  an  arbitrary  power  in  the  hands  of  these  persons.  If 
these  North  Carolina  and  Indiana  decisions  are  correct,  con- 
stitutional restrictions  on  the  mode  of  passing  statutes  are  a 
mere  blind,  intended  to  amuse  the  people ;  and  may  be  dis- 
carded with  the  greatest  ease  whenever  desired.  It  is  respect- 
fully submittc.d,  that  wherever  one  party  is  overwhelmingly  in 
power,  as  in  Pennsylvania  or  Texas,  that  the  bilU  be  simply 
drawn  up  in  committee,  presented  to  the  officers  to  sign,  and 
to  the  governor  for  approval.  It  yaW  effect  a  vast  saving  of 
time  and  trouble,  and  will  in  no  wise  invalidate  the  acts  thenn 
selves.  Of  what  use  is  a  first,  second  or  third  reading,  if  the 
want  of  it  cannot  be  alleged  to  invalidate  the  act,  when  once 
si|;ned  ?  No  imaginary  consequences  of  a  step  behind  the 
scenes  cin  possibly  have  the  evil  consequences,  of  a  refusal  to 


PKOGRESS  OP  THB  LAW.  50$ 

do  SO ;  and  the  legislative  history  of  to-day  shows  clearly  that 
these  latter  evils  are  now  growing  with  firightful  rapidity.  It 
k  the  duty  of  the  courts  to  check  rather  than  foster  them. 


Aoconfing  to  a  recent  decision  of  the  Supreme  Court  o^ 
I^wiiiiana,  the  importer  of  shooks  or  staves  already  bent  so  as 
to  form  a  barrel,  of  barrel  heads  ready  for  inser* 
lion,  and  of  hoops  ready  to  be  driven,  is  not  to  be 
deemed  a  manufacturer  of  a  barrel,  merdy  because 
he  substituted  machinery  for  the  usual  hand  labor  of  setting 
up  the  staves  in  barrel  shape,  introducing  the  prepared  head- 
ings, and  driving  on  the  hoops,  first  subjecting  the  staves  and 
other  material  to  a  heating  process ;  and  the  machinery  and 
property  thus  employed  are  not  exempt  from  taxation  under 
Article  aoy  of  the  constitution  of  that  state:  BtvMjm  Cooper- 
tigt  Co.  v.  Giy  tf  New  dieans,  \j  So.  Rep.  804. 


One  of  the  most  hopeful  signs  in  the  present  social  crisis  is 
the  general  willingness  of  the  courts  to  use  the  power  of  the 
ify,^       law  to  curb  and  punish  the  effirontery  of  the  labor 
"■'■—»      unions.    One  of  the  most  important  cases  in  this 
praewtat    regard  that  has  come  before  the  courts  in  late 
years,  equally  as  important  in  its  own  sphere  as 
the  Debs  Case  was  in  its  province,  has  been 
recently  decided  by  the  Court  of  Appeal  of  England.    This  is 
the  case  of  Flood  ^.Jackson,  [1895]  2  Q.  B.  ai,  in  which  the 
broad  principles,  that  an  action  will  lie  against  a  person  who 
maliciously  induces  a  master  to  discharge  a  servant  from  his 
employment,  if  injury  ensues  thereby  to  the  servant,  even 
though  the  discharge  by  the  master  does  not  constitute  a 
breach  of  the  contract  of  employment,  and  that  an  action 
will  also  lie  for  maliciously  inducing  a  person   to  abstain 
from  entering  into  a  contract  to  employ  another,  if  injury 
ensues    to    the    latter   thereby,  were    applied    to    mem* 
bers  of  a  labor  union  who  induced  an  employer  to  dis- 
charge certain  of  his  employes.    The  plaintif&  were  ship> 
Wrights,  employed  by  the  day,  (and  consequently  liable  to 
dbcharge  at  the  end  of  any  day,)  by  a  firm  of  sh^i  npairersi 
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to  execute  repairs  to  the  woodwork  of  a  ship.  Some  iron* 
workers,  who  were  memben  of  a  trade  amon,  were  employed 
on  the  ironwork  of  the  ship,  and  they  objected  to  working  ia 
the  same  yard  with  the  plaintiffs,  upon  the  gftnind  that  the 
latter  had  previously  worked  at  ironwork  on  ships  in  another 
yard.  The  district  delegate  of  the  union  was  called  in  by  the 
ironworkers,  and  he  informed  the  employers  that  all  the  iron- 
workers in  the  society  would  leave  off'worfc  unless  the  plain- 
tiffii  were  discharged  that  day,  and  that  the  ironworkqs  would 
leave  off'work  in  any  other  yard  in  which  the  phuntiffs  were 
employed,  adding  that  they  were  doing  their  best  to  stop  the 
practice  of  shipwrights  being  employed  on  ironwork.  There 
was  also  some  evidence  that  the  delegate  did  this  to  punish 
the  plaintiffs  for  their  previous  conduct  m  working  upon  iron. 
In  consequence  of  that  threat  the  plaintiffii  were  discharged  at 
the  end  of  the  day.  They  then  brought  an  action  against  the 
district  delegate,  the  chairman,  and  the  general  secretary  of  the 
union,  for  maliciously,  and  with  intent  to  injure  the  plaintiflb» 
inducing  the  employers  to  discharge  the  phuntifls,  and  to  refuse 
to  engage  them  agam.  The  jury  found  that  the  district  dde- 
gate  acted  malidoosly,  and  that  the  phuntifls  had  been  injured 
thereby,  but  that  the  two  other  defendants  did  not  authorise 
his  acts.  It  was  accordingly  held  by  the  Court  of  Appeal, 
(i.)  That  the  action  was  maintainable  against  the  district 
delegate,  although  the  discharge  of  the  plaintiffs,  and  the  refusal 
to  re-engage  them,  involved  no  breach  of  contract  on  the  part 
of  the  employers;  but  (a.)  That  the  district  delegate  was  not 
the  agent  or  servant  of  the  members  of  the  union,  so  as  to 
render  euh  member  liable  for  his  acts,  and  that,  therefore,  the 
chairman  and  general  secretary  were  not,  merely  by  reascm  of 
their  being  membera  of  the  union,  liable  in  the  action. 

It  is  well  settled  law  that  an  actum  will  lie  on  behalf  of 
either  employer  or  employe  against  a.  third  person  who 
maliciously  induces  the  other  party  to  break  his  contract, 
either  by  penuading  the  'employe  to  leave  his  employment,-  or 
inducing  the  employer  to  discharge  the  employe,  provided 
that  damage  results  from  that  breach :  Brntfem  v.  Hmtt^  6  Q.  R 
D.  333 ;  Ckiplty  v.  Aikmtm^  23  Fla.  ao6;  Wmlktr  ^.  Ctmm^ 


PROGRESS  OP  THB  LAW.  507 

107  Mass.  S5S.  This  has  been  repeatedly  applied  to  the  case 
of  a  strike  or  bo>*cott  urged  against  an  employer,  or  a  trades- 
man. In  Temparton  v.  Russett^  [>^3]  I  Q-  B.  7t$»  the 
defendants  were  members  of  a  joint  committee  of  three  trade 
unions  connected  with  the  building  trade  in  Hull.  A  firm  of 
builders  there  refused  to  obc)'  certain  rules  laid  down  by  the 
unions  with  regard  to  building  operations,  and  the  unions 
sought  to  compel  them  to  do  so  by  pr^'cnting  the  supply  of 
building  materials  to  them.  In  pursuance  of  this  object,  they 
requested  the  plaintiflT.  a  master  mason  and  builder  in  HuU» 
who  supplied  building  materiab  to  the  firm,  to  cease  to  supply 
them  with  such  materials,  but  he  refused  to  comply.  There- 
upon, with  the  object  of  injuring  the  plaintiff  in  hb  businesii,  in 
order  to  compel  him  to  comply  with  their  request,  the  defend- 
ants induced  persons  nrho,  to  the  knowledge  of  the  defendants, 
had  entered  into  contracts  with  the  plaintiflT  for  the  supply  of 
materials,  to  break  their  contracts,  and  not  to  enter  into  further 
contracts  with  the  plaintiff,  by  threatening  that  the  workmen 
would  be  withdrawn  from  their  employ.  The  phuntiff  sus- 
tained damages  in  consequence  of  such  breaches  of  contract, 
and  of  the  refusal  of  such  persons  to  enter  into  contracts 
with  him.  The  Court  of  Appeal  held,  that  the  right  of 
action  for  maliciously  procuring  a  breach  of  contract,  is 
not  confined  to  contracts  in  the  nature  of  contracts  for 
personal  service :  and  that  an  action  was  maintainable  by  the 
plaintiflT  against  the  defendants  for  maliciously  procuring  such 
breaches  of  contract,  and  also  for  maliciously  conspiring 
together  to  injure  him  by  preventing  persons  from  entering 
into  contracts  i^ith  him.  But  there  seems  to  be  but  one  case 
beskles  that  just  decided  in  England,  in  which  a  member  of  a 
trade  union  who  procures  the  discharge  of  a  non-union  work- 
roan  has  been  held  liable  to  the  latter.  This  is  Lmeke  v. 
CUtkimg  Cutttri*  &  Trimmer^  Assembly,  No.  7057,  JJ  Md. 
396 ;  S.  C,  26  Atl.  Rep.  505.  In  that  case  the  action  was 
brought  by  the  plaintiff  against  the  whole  assembly,  by  order 
of  which  his  employers  were  notified  to  discharge  him.  He 
'  was  a  faithful,  skilful  employe,  and  gave  satisfaction  to  his 
cmpfoycrs  in  eveiy  way ;  but  owing  to  the  fact  that  he  was  a 
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aon-uaioii  man,  the  membcn  of  the  unioo  objected  to  hts 
coiployineiit,  and,  in  spite  of  the  &ct  that  he  applied  for 
admiMioo  to  the  union,  that  body  xnt  to  the  finn  the  following 
niticc,  signed  by  its  secretary : 

"^Messas.  Rosekpeld  Bros.: 

GEirn.EME2c : — Clothing  Cutters  and*  Trimmers  L.  A.  7507, 
K.  of  L.,  do  herewitlv  desire  to  inform  you,  that  in  case  the 
non-union  man  whom  you  have  in  your  employ  is  any  longer 
retained,  we  will  be  compelled  to  notify  all  labor  organitatHms 
of  the  dty,  that  your  house  b  a  non-union  one.** 

Upon  receiving  this  notice,  the  firm  immediately  notified  the 
pUintiiT  that  he  would  have  to  go,  and  did  in  &ct  discharge 
him,  at  the  same  time  notifying  the  assembly  of  their  action. 
After  his  discharge  the  plaintifT  had  great  difficulty  in  obtaining 
work,  and  when,  after  some  months,  be  secured  another  posi- 
tion. It  was  at  a  smaller  sabuy  than  he  had  received  before  his 
discharge.  It  was  also  proved  that  the  natural  result  of  a  failure 
on  the  part  of  his  employers  to  discharge  the  plaintifT  would  have 
been  the  withdrawal  from  them  of  the  patronage  of  the  labor 
unions,  and  the  ordering  out  of  the  union  labor  then  employed 
by  them,  which  would  liave  resulted  in  great  loss.  Under  these 
circumstances,  the  court  held  (1 .)  That  the  interference  of  the 
union  was  in  law  malidous  and  unquestionably  wrongful; 
(3.)  That  the  (act  that  the  law  authorised  the  formation  of 
corporations  like  the  defendant  did  not  confer  upon  them  the 
power  to  demand  the  discharge  of  the  phintifT  by  the  means 
adopted,  the  law  sanctioning  such  formation  "to  promote  the 
well-being  of  their  every-day  life,  and  for  mutual  assistance  in 
jecuring  the  most  fevorable  conditions  for  the  labor  of  their 
members  and  as  beneficial  societies,"  (Code  Md.,  Art.  33, 
(  37.)  which  certainly  does  not  mean  that  that  promotion  is  to 
be  secured  by  making  war  upon  the  non-union  laboring  man, 
or  by  any  illegal  interference  with  his  rights  and  privileges; 
and  (3.)  That  the  plaintiff  was  therefore  entitled  to  recover 
fenm  the  union  the  damages  sustained  by  him  in  cooaequence 
of  its  actiooa. 


PKOGRCS  or  THE  LAW.  5O9 

The  Court  of  Criminal  Appeab  of  Texas  has  recently  held, 
in  Biuimt  v.  Stait.  31  S.  W.  Rep.  671,  that  when  the  juiy,  in 
fbdng  the  term  of  imprisionment,  agree  that  each 
juror  shall  write  his  verdict  on  a  slip  of  paper, 
and  that  the  sum  total  divided  by  twelve  shall 
be  the  term,  a  new  trial  will  not  be  granted,  if  the  term  as 
fixed  varies  from  the  quotient  obtained. 

This  case  follows  /Vw/Vy  v.  SiaU,  30  Tex.  Cr.  Rep.  1  $6 ;  S.  C, 
16  S.  W.  Rep.  773.  where  the  same  ruling  was  made  in  rq;ard 
to  a  verdict  obtained  by  lirKt  cfividing  the  sum  of  the  juror^s 
opinioQ  as  to  the  length  of  the  term  of  imprisonment  by  twelve, 
which  gave  five  years  and  seven  months,  and  then  compromising 
onfiveycMB.  In  the  case  in  hand  the  quotient  was  three  ]fears 
and  ten  months,  and  the  term  was  fixed  at  lour  years.  Butthe 
mete  fiut  that  the  quotient  obtained  is  not  exactly  adopted 
does  not  seem  to  aflbrd  any  good  reason  for  making  sodi 
cues  an  exoqition  to  the  general  rule.  It  b  clearly  used  as  a 
I  for  eoapiitatioai  and  being  illegal  iladi;  ought  to  vitiate 

tit 
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Awtated  bj 
Ommob  WBAMoif  Pbppbk,  Uitnui  B.  Rewind 


Washburn  Mill  Co.  v.  Pirb  Associatioii  or  Philadblthia.* 
SumiMB  Court  or  Miicmbsota.    January  17,  1895. 


Piopcvty  w  iimirtd  Ibc  tnt  PWwBt  01  tnt  1 
■My  •??•«.    Prrrioos  to  Mch  tiwimcr  the  1 
doted,  the  pnmiaai  ww  paid  by 
ndcmpllMi  did  aot  ttrivc  mitll  after  tbt  I 

It  wM  A«Ar  fay  the  cooft  that  **  tl 
■ate  fay  the  owaar  of  the  pivmiaaa  did  aot  irock  aa  alieaatioa  of  tha- 
propeity.  ao  aa  to  defeat  tht  poliey,  haft  that  aa  actioa  might  be  aMia- 
hdaed  ia  caae  of  loaa  withoat  aoliee  to  tha  iaaaiaacr  ceoipaay  of  oac^ 
aoa-redcnptioB,  aad  a  aotatioa  thcnof  mada  oa  tht  ^iqr,  aotwith- 
•taodiag  tht  policy  piovidad  that  tha  BMitg^ca  Aoald  aotify  tha 
eonpaay  of  aay  daagt  of  oaraankip  ia  tha  ptapaity  iaaaiad,  aad  that  H 
•bt  io  aotod  oa  the  poliey.'* 

Effect  of  a  Mortgage  Clause  is  Contracts  or  Insuraxcb. 

From  an  early  period  in  the  business  of  insurance,  resort 
has  been  had  in  various  forms  to  these  contracti  as  security 
for  all  kinds  of  indebtedness.  To  eAect  this  class  of  security 
it  has  long  been  a  custom  >ii'ith  insurance  companies  and  those 
dealing  with  them  for  the  purpose  of  making  their  destructible 
property  more  valuable  and  desirable  as  security,  to  have  a 
proviso  embodied  in  the  policy  to  this  or  like  eflGBCt:  "  Loss,, 
if  any,  payable  to  Richard  Roe  as  hts  interest— or  mortgage 
interest,  as  it  is  sometimes  expressed— ouy  appear."  Thia 
seems  to  have  been  the  earliert  and  is  yet,  perhaps,  the  most 
general  mode  of  making  a  policy  payable  to  one  other  than  the 
assured  lor  the  purpose  of  security.  Sometimes,  too,  the 
policy  is  assagned  as  collatetal  security  ibr  the  noic  purpose. 

>  Rapoetod  fai  Si  Mtethaaatara,  8a6. 
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There  are  some  authorities  which  hold  that  where  the  assured 
obtains  a  policy  and  assij^ns  it  absolutely  to  another,  the  com- 
pany consenting,  this  will  operate  as  a  new  contract  between 
the  company  and  the  assignee;  that  the  assignor  thereby 
becomes  a  stranger  to  the  contract,  and  could  neither  receipt 
lor  the  policy,  prevent  a  recovery  by  the  assignee,  nor  do  any 
act  which  would  invalidate  the  policy  as  to  the  assignees 
PoUmrd  v.  Immnuui  C^.,  43  Me.  326.  And  in  such  cases,  the 
action  cannot  be  maintained,  as  a  general  rule,  in  the  name  of 
the  assignee,  but  must  be  brought  in  the  name  of  the  assignor 
lor  the  use  of  the  assignee :  Flmnmagin  v.  Itu.  €0^  I  Dutch. 
(N.  J.)  $06;  Fcisom  V.  lus,  C0,,  10  Foster,  (N.  H.)  231 ; 
PpiUard  V.  ims.  Cf.,  iv/ftf/  Commawry,  Ins  €0^  3  Den.  354; 
C^atn  V.  /a».  C<9.,  58  Md.  172.  And  some  of  the  authorities 
hold  where  the  owner  of  the  property  insured  has  ceased  to 
have  any  vested  or  contingent  interest  in  the  insurance,  and 
the  policy,  by  its  terms,  is  made  payable  to  the  bearer  or  to  a 
third  person,  or  is  so  made  payable  after  its  execution  by 
proper  indorMment,  such  third  party,  bearer  or  indorsee  may 
bring  an  action  on  the  contract  in  his  own  name,  as  efiectivdy 
as  though  the  policy  had  been  originally  executed  to  sudi 
third  party :  Bamtt  et  mi.  v.  ins.  C0.,  7  Cuch.  (Mass.)  175 ; 
//ami  V.  /tu.  Co.,  $7  N.  Y.  41  ;  MfOer  v.  Atf.  Cp.,  29  Me. 
337 ;  Cpm£  V.  /ms.  Co.  60  N.  Y.  619. 

In  an  eau-ly  case  in  New  York  it  was  held  that  where  insur- 
ance is  granted  to  the  owner  of  the  property  and  payable  in 
whole  or  in  part  to  a  third  person,  the  action  must  be  brought 
in  the  name  of  the  originally  insured  unless  he  had  transferred 
and  conveyed  the  whole  property  to  such  third  person,  and 
tiiat  such  party  could  not  otherwise  sue.  This  ruling  was 
under  a  statute  of  New  York,  however,  which  provi<led  "lliat, 
in  case  any  one  insured  should  sell  and  assign  the  subject  of 
insurance,  with  the  consent  of  the  company  belbre  the  loss, 
such  vendee  or  assignee  might  bring  an  action  on  the  policy 
in  his  ofwn  name.  And  when  bringing  the  suit  such  assignee 
not  only  show  that  he  has  an  interest  in  the  subject 
that  he  has  the  whole  tttefcst"  (MMrwise  he 
Cwssswr  v.  /fff.  C^  J  Deo.  354. 
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In  anolher  cue,  bi  the  Mine  Slate,  it  was  held  in  an  action  on 
a  policy  payahle  to  a  third  person,  as  his  interest  might  appear, 
tiut  such  language  imports  ownership  in  such  person  in  the 
propeity  insured,  and  that  he  or  his  assignee  might  mainuin 
an  action  in  his  own  name  without  joining  the  assured :  Ptatey 
V.  Giemu  FmOs  ins.  C^.,  65  N.  Y.  6.  But  such  words  certainly 
do  not  import  ownership.  The  intereit  may  be  partial  and  still 
be  an  interest.  In  another  case  it  was  held,  that  though  the 
incumbrancer,  to  whom  the  insurance  is  made  payable,  may 
have  realised  from  other  securities  tlie  whole  or  a  part  of  his 
mortgage  debt,  this  will  not  prevent  the  incumbrancer  from 
suing  on  a  policy  in  his  own  name,  nor  will  the  company  in 
such  case  succeed  or  be  subrogated  to  the  rights  of  the  third 
party  to  whom  the  insunuoe  is  made  payable.  And  the  oom- 
pany  cannot  demand  or  make  any  inquiry  as  to  the  status  of 
the  accounts  as  between  the  third  party  and  the  owner  of  the 
property :  Cme  v.  f/u.  C^^  60  N.  Y.  619. 

In  an  Iowa  case  where  a  poliqr  was  Indorsed,  payable  to 
mortgagees  as  their  intereit  may  appear,  it  was  held  that 
the  mortgagees  could  maintain  an  action  on  the  policy,  there 
bcnig  no  other  mortgagees,  and  this  though  the  mortgage  debt 
was  satisfied  bclbre  the  action  was  brought,  the  consideration 
lor  the  satisfaction  of  the  mortgage,  however,  being  a  transier 
of  the  property  remaining  after  the  fire,  and  the  assignment  of 
the  policy :  B^rtUu  v.  Imvm  SiaU  Ins.  €0^  77  Iowa,  86;  41 
N.  W.  579.  But  where  the  property  thus  undcstroyed  is 
transferred  for  a  valuable  consideration,  with  the  policy  of 
insurance,  the  assignee  succeeds  to  all  the  rights  of  the  assured 
and  a  settlement  with  the  assignee  for  the  liability  incurred 
by  issuing  the  policy  would  be  wholly  extinguished  by  making 
payment  or  satisfection  to  the  assignee.  There  is  then  no 
contingency  whereby  the  assured  could  claim  any  right  of 
action  against  the  company.  His  assignment  of  the  poli^ 
and  transfer  of  the  proper^  covered  thereby  in  payment  of  the 
mortgage  debt  completely  extinguishes  all  his  right  and  inter- 
est in  the  policy.  It  b  held  with  very  good  reason  in  New 
Hampshire  that  where  the  mortgagee,  for  his  proteotioo,  takes 
out  a  policy  payable  to  himself  as  his  mortgage  intereit  may 
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appear,  and  his  mortgage  debt  at  the  time  of  the  loss  is  greater 
than  the  face  of  the  policy,  it  is  not  necessary  to  make  the 
nominally  assured  a  party :  HadUy  v.  Ins.  C0.,  55  N.  H.  1 10 ; 
Chamberiaim  v.  Ins,  Co^  55  N.  H.  249.  This  is  reasonable.  The 
interest  insured  here  is  not  that  of  the  mortgagor.  It  is  taken 
out  and  paid  for  by  the  mortgagee  for  his  own  use  and  benefit 
and  on  property  in  which,  b>'  reason  of  his  mortgage,  he  has 
an  insurable  interest  The  mortgagor  has  no  interest,  what- 
ever in  a  policy  so  issued,  and  the  mortgagee  having  the 
sole  and  exclusive  ownership  and  interest  therein,  it  could 
serve  no  purpose  to  join  the  mortgagor  as  a  part>'  to  an 
action  on  the  policy.  It  seems  to  have  been  the  rule  in 
this  State,  in  comparatively  early  times,  when  most  of 
the  insurance  business  was  transacted  through  mutual  com- 
panies, that  the  assured,  by  becoming  a  member  of  such  com- 
pany for  the  purpose  of  obtaining  his  insurance  (hb  loss  being 
directed  by  the  terms  of  the  policy  to  be  paid  to  a  designated 
person),  the  action  must  be  brought  by  the  assured,  and  cannot 
be  maintained  by  such  third  party  alone :  Ntvins  v.  Ins,  Co,^ 
35  N.  H.  22 :  Roiiins  v.  Ins,  Co,,  25  N.  H.  200;  FoUom  v. 
Ihs,  Co,,  30  N.  H.  231 ;  Blanchards,  Ins,  Co,,  33  N.  H.  9 ; 
Ptrtre  v.  Ins.  Co.,  50  N.  H.  297.  And  in  Illinois  a  compara- 
tively early  case  announces  the  doctrine  that  where  a  policy  is 
assigned  by  the  insured,  with  the  consent  of  the  company,  the 
assignee  may  sue  on  the  policy  for  his  own  use  in  the  name  of 
the  assured,  but  he  cannot  alone  maintain  the  action.  In  this 
case,  too,  the  policy  was  issued  directly  to  the  mortgagee,  was 
for  his  exclusive  benefit,  and  it  was  his  interest  only  that  was 
protected.  A  similar  doctrine  was  laid  down  in  Maryland 
where  a  policy  was  taken  out  on  property  which,  at  the  time, 
was  expressly  made  payable  to  the  mortgagee  by  its  terms, 
and  which  insured  only  the  interest  of  such  mortgagee.  It 
was  held  that  the  policy,  which  by  its  terms  insured  one  psuty 
but  made  the  loss  payable  to  another,  would  be  construed  in 
law  as  having  been  at  its  inception  assigned  to  such  third  party 
with  the  consent  of  the  company,  and  he  is  entitled  to  its 
benefits  without  procuring  a  transfer  from  the  assured  to  the 
moftg^ee  with  the  consent  of  the  company.    Nor  will  the 
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(act  that  the  mortgagor  disposes  of  all  his  interest  in  the 
insured  property  prior  to  the  bringing  of  the  action  by  the 
mortgagee  prevent  the  mortgagee  from  maintaining  the  action: 
jVarianaifibr  ftu.  C#.  v.  Crmfie,  i6  Md.  260.  In  J/mmmuiy. 
Tkt  Qmeems  Ins,  Co.,  50  Wis.  340;  6  N.  W.  805.  it  it  held 
that  where  a  policy  is  made  payable  to  the  mortgagee  as  his 
interest  shall  appear,  and  if  the  debt  due  from  the  mortg^por 
exceed  the  lace  of  the  policy  the  legal  title  to  the  policy  is  in 
the  mortgagee,  and  he  can  maintain  an  action  thereon  alone. 
This  ruling  was  made  by  a  divided  court,  Orion,  J.,  in  a 
\Hgorous  dissenting  opinion  stoutly  maintaining  that  the  mort- 
ga^^or  was  a  necessary  party.  The  doctrine  of  this  case  finds 
support  in  Trmfeilers  Ins,  C0.  v.  Cat^orma  IfU,  C0.,  1  N.  D. 
151 ;  4S  N.  W.  703 ;  West  Ccasi  LMmber  C0.  v.  ffu.  Cf.,  98 
Cal.  502 ;  33  Pac  258.  Ordinarily,  however,  where  the  insur- 
ance is  issued  on  the  application  of  the  insured,  and  made 
payable  to  a  third  person  by  indorsement  for  the  purpose  of 
securing  a  debt,  it  is  absolutely  necessary  that  all  who  have  an 
interest  in  the  policy,  vested  or  contingent,  be  made  parties, 
either  plaintiff  or  defendant,  to  the  end  that  all  rights  there- 
under may  be  adjudicated  in  one  action,  and  that  the  company 
may  not  be  unnecessarily  harassed  by  two  suits  on  a  single 
contract.  Let  us  suppose  that  A  owes  B  ^500.  A  takes 
out  a  policy  of  insurance  on  his  property  for  Siooo.  For 
the  better  protection  of  his  creditor,  he  has  an  indorsement 
placed  on  it  making  the  loss,  if  any,  payable  to  B  as  his  mort- 
(ra{;e  interest  may  appear.  The  interest  of  B  is  clearly  only 
five  hundred  dollars.  A,  too,  has  an  actual  interest  in  the  same 
policy.  A  loss  occurs,  however,  and  B  brings  the  action 
alone  and  in  his  own  name.  We  will  suppose  that  the  whole 
of  his  debt  is  unpaid.  Now,  what  is  the  eflcct  of  a  recovery 
by  li  alone  on  this  policy  to  the  extent  of  his  $500?  What 
is  the  eflfect  if  the  insurance  company  is  compelled  to  pay 
such  a  judgment  ?  What  would  be  the  further  effect  if  A 
should,  after  the  recovery  of  the  judgment  and  money  by  B^ 
pay  B  oflf,  which  in  duty  he  is  bound  to  do.  B  then  hts  no 
interest  in  the  policy,  though  he  has  recovered  hts  $$ca 
He  may  be  held  a  trustee,  for  A.  perhaps,  but  what  if  be 
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^squanders  the  money  ?  A  is  not  responsible  to  the  company 
fior  B's  conduct  He  has  the  right  to  pay  B  at  any  time, 
and  the  very  instant  he  does  so.  his  right  of  action 
becomes  entire  and  indivisible,  and  he  has  a  just  right  to 
proceed  against  the  company  for  the  full  (ace  of  his  policy  if 
he  has  complied  with  all  its  terms  which  he  may,  and  as  pre^ 
sumed,  to  have  done.  Of  course  the  result  might  be  the  same  if 
A  owed  B  $1 500  instead  of  only  $500,  according  to  some  of 
the  cases— only  a  very  few,  however, — if  the  (ace  of  the  policy 
does  not  exceed  the  amount  of  the  debt,  the  mortgagee  may 
sue  alone.  Of  course  he  can  recover  the  whole  amount  of 
his  debt  when  the  amount  of  the  policy  is  less  than  his  debt, 
just  aa  wen  as  he  could  recover  half  of  it  if  the  fiice  of  the 
policy  were  double  the  debt.  When  the  mortgage  debt 
u  paid,  that,  ipso  /act4f,  extinguishes  every  right  of  the  mort- 
gagee in  the  policy,  he  can  thereafter  bring  no  action  on  it, 
but  the  assured  can  bring  it  alone  just  as  though  there  had 
never  been  any  mortgage  indorsement  contained  in  the  policy. 
Again,  let  us  suppose  that  A  takes  out  a  policy  on  his  house 
for  $1000.  He  also  borrows  $1000  (rom  B,  and  in  order  to 
secure  B,  he  has  the  policy  made  payable  to  B  as  his  mort- 
gage interest  may  appear.  A  now  really  has  his  Insurance 
money  to  start  with.  He  may  be  little  concerned  in  keep- 
ing the  terms  of  the  policy.  If  his  house  bums,  he  is  not 
at  any  loss,  for  he  knours  B  can  sue  on  the  policy  and 
recover  the  full  Siooo.  Suppose  A  then  destroys  his  own 
house  ?  If  B  can  maintain  the  action,  as  some  of  the  cases 
hold,  the  bw  will  have  permitted  A  to  profit  by  his  own 
infamy,  and  will  allow  B  to  recover  on  a  policy  issued  to  A, 
and  insuring  his  property  after  A,  according  to  the  very 
terms  of  the  contract  under  which  B  claims,  and  through 
whom  he  must  receive  any  right  to  recover  at  all,  has  for- 
feited all  right  of  recovery  whatever.  These  illustrations  have 
been  resorted  to  show  the  dangers  to  which  the  rulings  of 
tome  of  the  courts  might  lead,  and  the  mani(est  injustice  that 
might  follow.  And  they  further  demonstrste  the  tmportanoe 
■of  the  rule  which  permits  the  assignee  or  mortgagee  to  recover 
•ooly  when  the  assured  or  mortgagor  himself  ooald  do  t»;  and 
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that  all  who  have  an  interett  in  the  subject  nutter  of  the  action 
ihould  be  made  parties,  to  the  end  that  all  rights,  arising  under 
a  single  contract,  might  be  adjudicated  in  a  single  action. 

That  an  action  on  a  policy  where  it  is  payable  to  a  third 
person  as  mortgagee  cannot  be  split  up  into  two  actions,  and 
the  company  thereby  sufajected  to  two  suits  on  one  policy,  is 
fortified  not  only  by  the  better  reasoning,  but  by  most  respectable 
authority  as  well:  Cmrheny  v.  Ins,  O.,  86  Wis.  325,  56  N. 
W.  930;  Hartford  fms,  C0.  v.  Davtnpari,  37  Mich.  613; 
Skmrc  V.  Skmfi,  69  Wis.  425 ;  34  N.  W.  392 ;  TUaUk  v.  !ms. 
C0.,  1 1  Fed.  29.  See,  also,  Sprwkk  Umam  Ims.  S^.  v.  Sum- 
d4ird  OU  Co.,  S9  l^ed.  984. 

It  is  held  in  Illinois  that  when  the  insurance  is  effected  by 
the  mortgagor  he  holds  the  legal  title,  and  may  maintain 
an  action  on  the  policy  for  the  use  of  the  mortgagee :  lil.  Rn 
Ins.  Co.  V.  SiMmiom,  57  III.  354.  Thii  u  especially  true  at 
common  law  under  which  the  assignee  of  any  chose  in  action 
cannot  sue  to  enforce  the  rights  assigned,  in  his  own  name^ 
but  must  bring  the  action  in  the  nauK  of  his  assignor.  This 
rule  applies  to  that  class  of  cases  in  which  the  policie*  are 
made  payable  in  m-hole  or  in  part  to  third  perrons,  cither  by 
the  terms  of  the  policy  itself,  or  by  the  assignment  of  the 
interest  of  the  originally  insured  to  another :  New  Emgiami 
Fire&  Marint  Im.  Co.  v.  Wctmorc,  32  III.  221 ;  Ftammgan  v. 
Ins.  Co.,  1  Dutch.  (N.  J.)  506 ;  Fcisom  v.  Ins.  Co,,  10  Foster, 
(N.  H.),  251 ;  PoUard  v.  Ins.  Co,,  42  Me.  221  ;  Conover  v. 
Ins.  Co,,  3  Den.  254;  Jessctv.  Ins,  Co.,  3  Hill,  88 ;  Bowdiiek 
V.  Ins.  Co.,  3  Gray  (Mass.)  415;  Coales  v.  Ins.  Co,,  58  Md.  172. 

It  was  held  in  H/nne  v.  Niaffra  Fire  Ins.  Co,,  91  N.  Y.  185, 
that  where  a  policy  is  payable  to  a  third  person  as  interest  may 
appear,  the  owner  of  the  property  and  mortgagee  may  well  be 
joined  as  parties  plaintiflT  in  an  action  under  the  policy ;  that 
such  mortgagee  and  insured  have  no  adverse  interest  in  the  sub- 
ject matter  of  an  action,  but,  on  the  contrary,  have  a  comnioo 
interest  in  enforcing  the  contract;  that  the  fund  realiacd  is 
applicable  first,  to  the  payment  of  the  mortgage  debt,  and,  if 
any  remain,  to  the  assured.  To  the  same  effect  is  the  caae  of 
Bnjmton  v.  Ins.  Co.,  16  Barb.  224,  where  it  is  further  held  that 
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where  the  asuiurcd,  sifter  aligning  his  policy  as  collateral, 
violates  some  of  the  provisions  of  the  policy,  there  can  be  no 
recovery  beyond  the  debt  so  secured,  through  both  moCgagee 
and  assured  are  proper  parties  plaindfT. 

Upon  the  issuance  of  a  policy  of  insurance,  loss,  if  any,  pay- 
able to  the  mortgagee,  as  his  interest  may  appear,  some  pf  the 
courts  hold  that  the  legal  title  is  \*ested  in  the  mortgagee  by 
the  terms  of  the  mortgage  itself:  Hammeiiv,  Queemlm.  Co^ 
50  Wis.  240:  6  N.  W.  805 ;  TrmfeiUrs  Ins,  Co,  v.  Ca^fvrum 
Ims.  Co.,  I  ,N.  D.  151 ;  45  N.  W.  703  ;  Tke  AppUtom  Jram  C0, 
V.  Assur.  C0,.  46  Wis.  3j;  i  N.  W.  9.  This  being  the  case, 
the  mortgagee  could  at  least  sue  in  his  own  name  tor  the 
amount  due  him  from  the  mortgagor,  and  could  control  any 
judgment  that  might  be  recovered  to  the  extent  of  his  interest 
But  while  it  may  be  conceded,  for  the  sake  of  argument,  that 
such  a  stipulation  in  a  policy  has  this  efiect,  yet  the  (act 
remains  that  this  is  only  a  contingent  assignment  of  such  legal 
title,  and,  upon  the  payment  by  the  mortgagor  to  the  mort* 
gagee  of  the  full  debt  thus  secured,  the  title  of  the  former  in 
the  policy  revives  and  becomes  paramount  and  exclusive.  The 
clause  does  not  efiect  an  assignment  of  the  policy  either  in 
whole  or  in  part:  MartiH  v.  Ihs,  Cf.,  9  Vr.  140;  Larimgy, 
Ins,  C#n  8  Gray  (Mass.),  28.  The  contract  of  iiuurance  is 
with  the  owner ;  it  is  to  protect  his  property  and  not  that  of 
his  mortgagee,  and  a  loss  under  such  policy  is  a  loss  to  the 
assured,  notwithstanding  the  mortgage  clause,  though  the 
mortgagee  has  certain  rights  which  the  courts  will  protect : 
FrmnkUn  Sasn^gs  Insiitnthn  v.  Ins,  Co,,  1 19  Mass.  240 ;  Fogf 
V.  Ins,  C0„  10  Cttsh.  (Mass.),  357 ;  Nn/e  v.  fns.  Co..  6  Gray 
(Mass.),  169.  And  the  mortgagor  will  not  be  permitted  to 
settle  with  the  company  and  thereby  exclude  the  rights  of  the 
mortgagee.  His  interest  in  the  policy  can  still  be  enforced, 
though  the  assured  may  execute  for  a  full  consideratioa,  a 
complele  acquittance  to  the  company :  H^thmvty  v.  Ins,  Co^ 
134  N.Y.  439;  3>^'- 1^40. 

In  a  case  where  the  owner  of  property,  upon  which  he  had 
irfrH^****  a  pcXky  of  insuianoe,  subsequently  mortgaged  the 
;  to  MCiire  a  debt,  and  assigned  the  poli^  as  collateral  to 
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further  secure  the  same,  and  upon  the  property  being  destroyed* 
the  mortgagor  instituted  an  action  on  the  poUcy  for  the  use  of 
the  assignee  of  the  policy,  the  question  arose  in  the  case  as  to 
what  eflect  a  violation  of  any  of  the  terms  of  the  policy  by  the 
assured  would  have  on  the  right  of  the  mortgagee  and  assignee 
to  recover.  The  opinion  in  the  case  shows  great  research  and 
learning  and  is  supported  by  the  most  unanswenJ>le  reasoning. 
The  court  review's  a  number  of  cases  on  the  subject  and  pays 
especial  attention  to  that  of  Trmiers'  fns,  Co.  v.  Rcheri,  17 
Wend.  63 1,  as  well  as  other  cases  of  the  same  tenor.  The  ruling 
of  the  lower  court  presented  this  question :  '*  whether,  where  a 
policy  of  insurance  has  been  assigned  by  the  insured  to  one 
holding  a  nKMtgage  on  the  premises,  mith  the  consent  of  the 
company  indorsed  upon  the  policy,  its  validity  can  be  destroyed 
by  acts  done  by  the  assignor  in  nolation  of  its  conditions." 
The  court  further  says :  **  This  question  has  received  much 
discussion  in  the  courts  of  Nch*  York  and  the  decisions  first 
made  have  been  deliberately  o\xrruled.  It  was  first  held  in 
Traders'  Ins,  Co,  v.  Robert^  9  Wend.  404,  that  no  act  of  the 
assured,  after  the  assignment  of  the  polic>',  with  the  consent  of 
the  company,  can  impair  the  rights  of  the  assignee.  This 
case  was  approved  and  followed  in  TUIoh  v.  Ins.  Co.^  i  Seld. 
406,  the  court  holding  that  the  assignment  of  the  policy,  with 
the  assent  of  the  insurer,  creates  neu'  and  mutual  relations  and 
rights  between  the  assignee  and  the  insurer,  which  cannot  be 
impaired  by  a  third  person  o\*er  whom  the  assignee  had  no. 
control.  The  question  again  came  up  in  Grosi^cmar  v.  Ins, 
Co,,  17  N.  Y.  392,  and  in  Buffalo  Steam  En^m  Works  v.  Ins, 
Co,,  Id.  401.  In  the  first  case  the  polic>'  was  not  assigned  by 
the  mortgagor  to  the  mortgagee,  but  by  its  original  terms  the 
loss,  in  case  of  fire  was  made  payable  to  the  mortgagee.  The 
majority  of  the  court  held  the  cause  was  not  distinguished  from 
an  assignment  of  the  policy,  and,  overruling  the  cases  already 
cited,  held  the  poUcy  was  avoided  by  certain  acts  done  by  the 
mortgagor  in  violation  of  the  terms  of  the  policy.  ...  In 
these  two  cases  the  question  involved  received  a  much  fuller 
discussion  than  was  given  to  it  when  the  former  decisions  were 
rendered.    In  reply  to  the  argument  of  the  court  in  9  Wend. 
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that  the  assignor  could  not  be  permitted  to  execute  a  release 
to  the  insurance  company  which  would  impair  the  rights  of  the 
assignee,  and  that  he  should  not  be  permitted  to  do  indirectly 
what  he  could  not  do  directly,  the  court  very  justly  says : 
'This  argument  fails  to  distinguish  between  acts  done  for  the 
purpose  of  discharging  a  liability  and  acts  which,  by  the  terms 
of  the  contract  were  necessary  to  be  done  or  omitted  in  order 
to  continue  the  liability  of  the  company  in  force.'  *' 

The  Robert  case  also  received  a  stunning  blow  at  the  hands 
of  the  Supreme  Court  of  Pennsylvania  in  State  Mutual  Fire 
Ihs.  Co.  v.  Roberts,  31  Pa.  438,  wherein  Strong,  J.,  delivering 
the  opinion  of  the  court,  among  other  things,  said :  **  I  am 
aware  that  there  are  to  be  found  in  the  decisions  of  two  courts 
of  our  sister  States,  adjudications  that  such  assignments-^ 
assignments  of  the  policy  with  the  consent  of  the  company- 
are  equivalent  to  new  policies  issued  to  the  as.<(ignccs.  Of 
course  it  is  meant  to  refer  to  those  cases  whea*  the  assignee 
has  an  insurable  interest,  for,  as  the  contract  is  one  of  indc^m- 
nity,  where  there  is  no  interest  there  can  be  no  loss.  The 
cases  are.  Tracers  Ins,  Co.  v.  Robert,  9  Wend.  404;  TUtou  v. 
Ihs.  Co.,  i  Seld.  40$,  and  CharUston  !ns.  Co.  v.  Seve,  2  McMul. 
(S.  C.)  237.  Both  the  latter  were  decided  on  the  authority  of 
the  former.  That  was  an  action  in  the  Supreme  Court  of  New 
York,  and  so  far  as  it  relates  to  the  doctrine  now  under  discus- 
sion, has  never  been  reviewed  in  the  Court  of  .-\ppeals.  There 
a  mortgagor,  ha\ing  efiected  an  insurance  on  the  mortgaged 
property,  assigned  his  policy  to  the  mortgagee  with  the  assent 
of  the  insuiets.  It  contained  a  condition  against  other  insur- 
ance similar  to  that.  After  the  assignment  he  effected  other 
insurance  upon  the  same  property.  It  was  held  that  though 
the  assignee  was  compelled  to  sue  in  the  name  of  the  origi- 
nally insured,  yet  the  subsequent  insurance  did  not  aflcct  his 
right  to  recover.  He  was  treated  as  if  the  polic>'  had  been 
issued  to  protect  his  interest  as  mortgagee.  It  must  be 
admitted  that  thU  case  is  in  entire  accordance  with  the  ruling 
of  the  lower  court  in  the  case  nou*  before  us.  It  was  followed 
in  New  York  by  TUtou  v.  /us.  Co.,  1  Seld.  40$.  which  was 
decided  on  its  authority  alone  without  any  examination  of  the 
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corrcctneM  of  the  principle  asserted  in  it  The  South  Caro- 
lina case  was  also  decided  with  the  Robert  case  in  \iew,  and 
in  part  rests  upon  it.**  The  court  then  proceeds  to  note  that 
these  cases  areexploded  by  the  case  of  Grsitvatcr  v.  /tu,  Co^ 
17  N.  Y.  391,  and  fully  approves  the  reasoning  of  the  court 
in  that  case.  That  this  doctrine  is  correct  and  that  the  assignee 
of  the  policy  succeeds  to  only  the  rights  which  the  assignor 
might  assign,  finds  support  in  CmfetUer  v.  Ims.  Co,^  16  Pet 
405.  and  Weed  v.  /m.  Co.,  i  16  N.  Y.  120;  22  N.  £.  229.  In 
the  latter  case  the  policy  was  taken  out  on  property,  alleged  to 
belong  to  the  estate  of  a  deceased  person,  and  was  made 
payable  to  a  nuNtgagee  and  creditor  of  the  estate  as  his  interest 
might  appear.  The  policy  contained  a  provision  that  if  the 
ownership  of  the  assured  was  other  than  the  sole  and  uncon- 
ditional  ownership  it  should  be  void.  It  turned  out  that  the 
estate  insured  did  not  own  the  property,  and  it  was  held  that 
the  mortgagee  acquired  no  rights  by  the  indorsement. 

It  is  certainly  true,  ordinarily,  that  where  insurance  is 
eflccted  and  afterward  the  assured  disposed  of  the  insured 
property,  assigns  the  same  to  his  vendee,  the  vendee  taking  the 
absiolute  dominion  and  ownership  over  the  property  covered, 
and  the  company  consenting  to  such  sale  and  assignment  of 
the  property  and  the  policy,  that  thereafter  no  act  of  the 
originally  insured  can  eflect  or  in  any  way  impair  any  rights 
whatc\*er  obtained  by  the  assignee  and  vendee  by  reason  of 
.<(uch  transfer  and  assignment  of  the  policy  and  property 
insured.  For,  in  such  cases  the  assured  loses  all  control  over 
and  right  to,  or  title  in,  the  protected  property.  He  becomes 
to  both  the  company  and  the  assignee  a  stranger  and  a  third 
party,  and  could  no  more  destroy  or  impair  the  subsequently 
\'ested  rights  of  the  assignee  by  setting  fire  to  the  property,  or 
othcnk-ise  viobting  any  of  the  stipulations  or  conditions  of  the 
policy  than  any  other  stranger  in  interest  under  the  policy. 
After  such  assignment  and  sale  there  b  no  duty  resting  on  the 
originally  insured  to  any  one.  His  rights  are  gone  and  in  no 
event  could  he  recover  on  the  policy  in  whole  or  in  part  The 
assignee  becomes  absolutely  and  for  all  purposes  substituted 
to  all  the  rights  of  the  insured,  and  the  assured  will  have  ao 
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greater  rights  in  either  the  policy  or  property  covered  than  the 
assignee  had  before  such  sale  and  assignment  Theieafter,  the 
assignee  and  not  the  assignor,  will  be  held  to  a  compliance 
with  the  terms  of  the  poUc>'.  He  could  not  destroy  the  prop- 
erty himself  or  violate  any  of  its  conditions,  simply  because  he 
derives  his  rights  through  another  party  on  whom  was  enjoined 
the  duty  of  keeping  sacred  the  terms  of  the  contract  Any 
other  rule  would  be  in  defiance  of  justice  and  would  merit  and 
receive  unqualified  condemnation. 

On  the  other  hand,  the  general  rule  as  ettablished  by  the 
great  weighs  of  authority  and  what  seems  to  be  much  the 
better  reason.  » that  where  the  insurance  is  taken  by  the  mort- 
gagor, and  the  policy  stipulates  that  the  loss,  if  any,  shall  be 
payable  to  a  third  person  as  his  interest  may  spp^r,  or  that 
where  the  policy  is  assigned  or  transferred  by  the  mortgagor  as 
collateral  security,  any  violation  of  the  terms  of  the  policy  by 
the  insured,  though  without  the  knowledge  or  consent  of  the 
mortgagee,  will  avoid  the  policy  and  defcat  a  recovery  by  the 
latter:  GittH  v.  Ins,  C?.,  73  Wis.  203;  41  N.  W.  78;  Ins. 
Co.  V.  //nffman,  92  111.  145  ;  Grotvtncr  v.  Ins,  Cp.,  17  N.  Y. 
391  ;  Bidofslt  v.  Ins,  Co.,  19  N.  Y.  179;  Hale  v.  Ins,  Co,, 
6  Gray  (Mass.).  169 ;  Ptrry  v.  Ins,  Co,,  61  N.  Y.  214  ;  Weed 
V.  Ins.  Co.,  1 16  N.  Y.  106:  22  N.  E.  229;  Pkpke  v.  Ins,  Co,^ 
17  Wis.  389;   SUUe  Mutnai  Ins,  Co,  v.  Roberts,  31  Fa.  St 
438;   Mmoek  \f.  Ins,   Co,,  90  Mich.  236;  51  N.  W.  367; 
Pkmmx Ins,  Co,\,  Wms,'jo1tx.  I2;6S.W.825;  Cnrbeny 
Ins,  Co.  (Wb.),  56  N.  W.  920 ;  Bajmion  v.  Ins.  Co...  t6  Barb. 
24;  Ins.  Co.  V.  Sianfon,  57  III.  354;  Ins,  Co.  v.  HamsHen. 
60  111.  521  ;  Ins.  Co.  V.  Fue,  $3  III  151 ;  Ins.  Co,  v.  AnvJi- 
port,  37  Mkh.  609;  Vem  Buren  v.  Ins.  Co.,  28  Mich.  404; 
Ins.  Co.  V.  Hnron  Sait  &  Lnmber  Co.,  31  Mkh.  346. 

Where  the  insurance  is  thus  made  pa>'able  to  a  third  party 
it »  nevertheless  the  interest  of  the  insured  that  is  protected. 
The  contract  is  mith  the  assured,  and  the  company  agrees  to 
pay  him,  or  any  other  person  designated,  to  receive  the fiiceof 
the  policy  in  whole  or  in  part.  But  if  the  assured  &ils  or 
neglects  to  fiimtsh  proofii  of  loss,  brings  or  has  the  actkm 
broui^t  within  the  time  stipulated  in  the  policy;  if  heincreases 
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the  haiard  contrary  to  the  terms  of  the  policy,  makes  such 
h\tt  statements  in  the  application  or  is  guilty  of  any  fraud  or 
bad  laith  in  procuring  the  insurance;  fiuls  to  give  notice  of  the 
dc^ruction  of  the  property;  contracts  for  additional  insunuice 
when  forbidden  by  the  policy  to  do  so,  or  in  any  manner  fails 
to  perform  and  keep  inviolate  the  contract  on  his  part  required 
by  the  policy  to  be  kept,  he  cannot  reco\'er;  and,  as  his 
assijrncc  succeeds  only  to  such  rights  as  the  assured  had,  his 
rights  must  (all  with  those  originally  injured.  This  is  reason- 
able. If  the  assignee  could  recover  regardless  of  what  the 
assured  might  do  in  violation  of  the  contract,  it  b  clear  that 
the  company  would  be  required  in  a  sense  to  iiuure  against  a 
double  or  at  least  an  increased  hazard,  whereas  by  the  terms 
of  the  policy  the  company  only  undertakes  to  insure  agunst  a 
certain  defined  hazard,  and  receives  pay  only  for  what  is  thus 
expressed.  That  the  companies  could  not  do  a  profitable  bust- 
ncHs  if  they  were  subjected  to  such  consequences  b  clear,  and  the 
natural  result  would  be  bankruptcy  or  insolvency,  and  their 
very  exbtence  would  soon  be  a  thing  of  the  past  unless  they 
should  increase  their  rate  of  premiums  sufficiently  to  meet  thb 
extra  and  unintended  risk.  Again,  how  would  they  increase 
their  tariff  of  premium  rates  ?  It  would  be  inequitable  to  make 
tho5ic  patrons  who  do  not  mortgage  the  insured  property  and 
assign  the  policy  as  collateral,  or  have  it  made  payable  to  a 
mortgagee,  to  pay  the  same  rate  of  insurance  exacted  for  the 
greater  hazard.  And  how  are  the  companies  to  know  when 
the  policy  holder  will  assign  hb  chose  in  action  ?  This  b 
impossible  and  the  underwriter's  only  safe  course  would  be  to 
charge  every  one  a  rate  of  premium  which  would  be  commen- 
surate with  the  greater  hazard.  Thb  is  clearly  wrong.  And 
to  illustrate  the  force  of  thb  contention  we  will  suppose  that 
A  takes  out  a  policy  of  insurance  for  $1000.  The  property, 
perhaps,  b  not  worth  more  than  thb  sum.  He  owes  B  ^lOOO 
and  transfers  the  policy  to  him  as  collateral  to  secure  it  He 
also  owes  C  $1000  and  executes  to  C  a  mortgage  on  the 
insured  premises  ^o  secure  thb  ^looo  after  the  transaction 
with  B.  He  makes  default  with  C  and  the  latter  foredoies 
the  mortgage  and  jells  the  property,  completely  divests  A  ^ 
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his  title  in  the  insured  property,  and  makes  his  mortgage  debt 
by  the  foreclosure.  After  the  foreclosure  and  during  the  life 
of  the  policy,  the  property  is  destroyed  by  fire.  B  now  resorts 
to  his  policy  and  compels  the  insurance  company  to  pay  his 
^looa  A  has  practically  sold  the  property  before  the  fire, 
yet  he  gets  the  full  benefit  of  the  insurance,  and  the  obliging 
company  is  compelled  to  pay  A*s.  debt  to  B  for  him.  It 
might  be  answered  to  this  that  the  company  would  be  sub- 
rogated to  B*s  right  to  collect  his  ^looo  by  being  compelled 
in  law  to  pay  the  same.  But  suppose  the  property  insured  is 
all  that  A  had,  or  is  exempt  under  the  laws  of  the  state  in 
which  he  lives  ?  Would  this  place  the  company  in  any  better 
attitude  ?  It  may  be  that  A  destroyed  the  house  himself  after 
the  mortgage  foreclosure  for  the  very  purpose  of  requiring  the 
company  to  pay  his  debt  to  B ;  and  according  to  that  line  of 
cases  which  hold  that  no  act  of  the  originally  insured  can 
aflect  the  rights  of  the  assignee,  or  the  party  to  whom  the 
policy  is  made  payable  for  the  purpose  of  securing  a  debt.  It 
is  patent  that  a  large  per  centum  of  such  losses  as  this  would 
be  ruinous  to  any  company.  It  would  be  impossible  for  it  to 
do  business  in  the  (ace  of  such  odds  for  any  great  length  of 
time,  and  the  eve  of  prophecy  would  behold  in  unerring  cer- 
tainity  its  early  downfall  and  ruin.  It  is  clear,  therefore  that 
the  better  reason  as  well  as  natural  justice  is  with  that  line  of 
decisions  which  hold  that  when  a  policy  is  taken  out  by  the 
assured,  and  made  payable  to  a  third  party,  as  his  interest  may 
appear,  or  is  by  the  assured  assigned,  either  absolutely  or  as 
colbteral,  such  third  party  or  mortgagee,  assignee,  or  other 
party  in  interest,  can  only  recover  where  the  assured  couki 
liave  done  so  had  the  policy  not  been  assigned  or  in  any 
manner  transferred. 

It  is  true  that  this  rule  will  not  obtain,  perhaps,  where  the 
■nortgagee-^who,  of  course,  has  an  insurable  interest  in  hit 
mortgagor's  property— should  for  his  own  protection,  procure 
a  policy  of  insurance  on  the  mortgaged  property.  In  this  case, 
«f  course,  the  insurance  contract  n  with  the  mortgagee.  The 
mortgagor  has  no  interest  therein  whatever.  Neither  hit 
property  nor  any  interest  of  hit  »  covered  by  the  policy.    He 
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did  nol  apply  for  tKe  insurance,  did  not  pay  the  prenuum  and 
no  policy  «ras  issued  or  nude  payable  to  him.  and  no  act  of 
hi5»— not  even  the  willful  destruction  of  his  property  b>'  him — 
could  preclude  the  right  of  recovery  in  the  mortgagee.  In 
cases  of  this  kind  there  is  nothing  to  revert  to  the  mortgagor. 
He  may  pay  his  debt,  and  this  m*iU  only  have  the  eficct  of 
practically  cancelling  the  insurance*  for  the  mortgagee  has  an 
insurable  intemt  in  the  property  by  reason  of  his  debt  secured 
by  hb  mortgage.  When  that  is  satisfied,  he  has  nothing  to 
insure,  and  he  can  suffer  no  loss  by  the  destruction  of  the 
property.  Not  so,  however,  where  the  policy  is  issued  to  the 
mortgagor  and  made  payable  to  the  mortgagee  as  his  mort- 
gage interest  may  appear.  When  this  b  the  caK  it  b  plain 
that  the  payment  of  the  secured  debt  would  have  the  eflect  of 
vesting  the  full  right  to  all  the  insurance  in  the  mortgagor,  for, 
the  interest  of  the  mortgagee  being  extingubhed,  hb  right  in 
the  policy  ceases  as  it  was  only  contingent  on  the  existence  of 
hb  debt  When  that  was  extingubhed  the  mortgage  interest 
in  the  policy  and  the  property  covered  if*0  fmeto  cuaitd  and 
became  extingubhed.  The  insured  thereby  becomes  entitled 
to  recover  on  the  policy  just  as  though  there  had  been  no 
mortgage  transaction  whatever.  In  harmony  with  this  rule  it 
b  held  by  many  courts  of  the  highest  respectability  that  the 
eflfcct  of  the  clause  making  the  policy  payable  to  a  third  party 
as  mortgagee,  etc..  b  but  a  direction  in  ad\'ance  of  any  loss  to 
pay  the  money,  when  due,  to  a  designated  party ;  which  pa3N 
ment,  when  so  made  by  the  company,  discharges  its  liability 
to  the  extent  of  the  interest  of  such  third  person  in  the  policy, 
the  assured,  of  course,  bemg  entitled  to  anything  that  may 
remain:  Marim  v.  Frmnk&n  Ins,  Ca,,  9  Vr.  140;  Tkrwrv. 
ftu,  Co,,  109  Mass.  573 ;  Fogg  v.  Ims,  Co.,  10  Cush.  (Mass.) 
346 ;  Lorimg  v.  fms.  Co,,  8  Gray  (Mass.)  29 ;  Naie  v.  /«c  Co,, 
6  Gray  (Mass.)  169 ;  /rmtMm  Savmgt  instUmtiom  v.  ims,  Co., 
1 19  Mass.  340. 

There  has  come  into  use,  of  late  years,  however,  a  mort- 
gage cUuse  very  different  from  any  that  has  been  considered. 
It  seems  designed  to  avoid  the  consequences  of  some  of  the 
decisions  under  the  simple  mortgage  clauses,  on  the  one  hand, 
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and  to  the  better  and  more  definitely  set  out  the  rights  and 
liabilities  of  the  parties,  on  the  other.  It  b  as  follows:  "  Loss, 
if  any,  fiayable  to  A.  B.,  mortgagee  or  trustee  as  hereinafter 
provided.  It  being  hereby  understood  and  agreed  that  this 
insurance,  as  to  the  interest  of  the  mortgagee  or  trustee  only 
herein,  shall  not  be  invalidated  by  any  act  or  neglect  of  the 
mortgagor  or  owner  of  the  property  insured,  nor  by  the  occu- 
pation of  the  premises  for  purposes  more  hazardous  than  are 
permitted  b>'  the  terms  of  this  policy ;  provided,  that  in  case 
the  mortgagor  or  owner  neglects  or  refiises  to  pay  any 
premium  due  under  this  policy,  then,  on  demand,  the  mort- 
gagee or  trustee  shall  pay  the  same ;  provided,  also,  that  the 
mortgagee  or  trustee  shall  notify  this  company  of  any  change 
of  ownership  or  increase  of  hazard  which  shall  come  to  his  or 
their  knowledge,  and  shall  have  permission  for  such  change  of 
ownership  or  increase  of  hazard  duly  indorsed  on  said  policy; 
and,  provided,  further,  that  every  increase  of  hazard  not  per- 
mitted by  the  policy  to  the  mortgagor  shall  be  paid  for  by  the 
mortgagee  or  trustee  on  reasonable  demand,  and  after  demand 
made  by  this  company,  upon  and  refusal  by  the  mortgagor  or 
owner  to  pay  according  to  the  established  schedule  of  rates. 
It  is,  however,  understood  that  this  company  reserves  the  right 
to  cancel  this  policy  as  stipulated  in  the  printed  ccmditions  in 
said  policy ;  and,  also,  to  cancel  this  agreement  on  giving  ten 
days'  notice  of  their  intention  to  the  trustee  or  mortgagee 
named  therein,  and  from  and  after  the  expiration  of  the  said 
ten  days  this  agreement  shall  be  null'  and  void.  It  b  further 
agreed  that  in  case  of  any  other  insurance  upon  the  proper^ 
hereby  insured,  then  thb  company  shall  not  be  liable  under 
thb  policy  for  a  greater  portion  of  any  loss  sustained  than  the 
sum  Yicnhy  insured  bears  to  the  whole  amount  of  insurance 
on  said  property  issued  to  or  held  by  any  party  or  parties 
having  an  insurable  interest  therein.  It  is  also  agreed  that 
whenever  thb  company  shall  pay  the  mortgage  or  trustee  any 
sum  for  loss  under  thb  policy,  and  shall  claim  that  as  to  the 
mortgagor  or  owner  no  liability  therefor  exists  it  shall,  at  once, 
and  to  the  extent  of  such  payment,  be  Iqgally  subrogated  to 
all  the  rights  of  the  party  to  whom  such  payments  shall  be 
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made,  under  any  and  all  securities  held  by  such  party  for  the 
payment  of  said  debt.  But  such  subrogation  shall  be  in 
subordination  to  the  claim  of  said  party  for  the  balance  of  the 
debt  so  secured.  Or,  said  company  may,  at  its  option,  pay 
said  mortgagee  or  trustee  the  whole  debt  so  secured  with  all 
the  interest  which  may  have  accrued  thereon  to  the  date  of 
such  payment,  and  shall  thereupon  receive  from  the  party  to 
m'hom  such  payment  shall  be  made  an  assignment  and  transfer 
of  said  debt,  with  all  securities  held  by  such  parties  for  the 
payment  thereof.'*  The  reports  do  not  amount  in  dedsioas 
and  precedents  under  these  comprehensive  mortgage  clauses, 
but  the  few  cases  hold,  iron-clad  as  these  mortgage  clauses 
are,  that  they  do  not  dispense  m*ith  the  requirements  of  the 
policy  except  to  the  extent  only  that  they  are  not  required  by 
the  express  provisions  of  the  mortgage  clause :  Hastings  v. 
Ihs.  Co.,  7^  N.  Y.  141 ;  Ammcait  Buiidim  &  Loatt  As»datiam 
V.  Farmcn*  Ins.  Co.,  (Wash.)  40  Pac.  12$.  In  the  latter  case, 
the  court  explaining  the  eflcct  of  such  a  mortgage  clause, 
among  other  things,  says  :  **  All  the  provisions  of  the  policy, 
continued  in  force,  excepting  only  such  as  are  inconsistent 
with  the  provisions  contained  in  the  clause  annexed;'  but 
general  provisions  of  the  policy  intended  for  the  security  and 
protection  of  the  company,  and  which  do  not  relate  personally 
to  the  mortgagor,  such  as  the  stipulation  concerning  the  time 
in  which  the  action  shall  be  brought,  are  not  abrogated  or 
affected  b>'  it.  Resort  must  still  be  had  to  the  terms  of  the 
polic)*  to  ascertain  many  things  which  are  the  ver>»  life  of  the 
contract ;  among  others,  the  amount  of  insurance,  the  property 
insured,  the  term  of  the  insurance,  and  very  many  matters 
concerning  which  the  indorsement  itself  furnishes  absolutely 
no  information  whatever.'*  This  is  all  well  said.  For, 
suppose  the  term  of  the  policy  has  lapsed  or  expired  ?  A 
recovery  could  not  be  had  thereafter  on  the  policy  simply, 
forsooth,  because  the  mortgage  clause  had  been  attached. 
Likewise  the  stipulation  that  the  action  on  the  policy  must  be 
commenced  within  the  period  named  in  the  policy  notwith- 
standing such  mortgage  clause ;  Amerkmi  Bmtdmg  &  Loam 
Assm,  V.  Farmur^  Jms,  Co^  smpm.    And  where  an  action  b 
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brought  by  the  mortgagee  on  a  policy  containing  such  a  stipu- 
lation, not  even  the  wilful  or  wanton  destruction  of  the  property 
by  the  assured  will  defeat  the  right  of  tlie  mortgagee  to  the 
extent  of  his  mortgage  interest,  to  recover;  Hartford  Firt 
Insmramce  Co.  v.  WUliamu^  63  Fed.  925.  Such  an  act,  it  is 
true,  is  a  fraud  upon  the  company  so  iar  as  the  assured  is  con- 
•cemed,  and  should  he,  after  such  destruction  of  the  property 
by  himself,  pay  off  and  extinguish  the  mortgage  debt,  the 
mortgagee's  interest  in  the  policy  being  thereby  terminated 
and  ended,  no  recovery  could  be  had  on  the  policy  at  all.  All 
rights  of  the  assured  being  defeated  by  his  own  act,  the  policy 
becomes  absolutely  of  no  force.  But  if  the  mortgagee  should, 
before  such  payment  of  the  debt  to  him  by  the  assured,  first 
collect  the  amount  of  his  mortgage  interest  from  the  insurance 
company,  the  company,  upon  the  payment  of  the  mortgage 
debt  by  the  assured  to  the  mortgagee,  would  doubtless  have 
its  right  of  action  against  the  mortgagee  for  such  sums  as  it 
may  have  paid  him  under  the  mortgage  clause. 

While  this  mortgage  clause  stipulates  that  the  policy,  as  to 
the  interest  of  the  mortgagee  **  shall  not  be  invalidated  by  any 
act  or  neglect  of  the  mortgagor  or  owner  of  the  property 
insured,  etc,**  this  clause  must  ne\'ertheless  yield  to  another 
clause  in  the  policy  which  provides  that  the  insurer  **  shall  not 
be  liable  under  this  policy  for  a  greater  portion  of  any  loss  than 
the  sum  thereby  insured  bears  to  the  whole  amount  of  insur- 
ance on  said  property,  issued  to  or  held  by  any  party  or  par- 
ties having  an  insurable  interest  therein."  In  such  case  the 
mortgagee  will  be  required  to  prorate  the  insurance  co\-ered, 
as  it  were,  by  his  mortgage  clause,  with  any  other  insurance 
which  the  mortgagor  or  any  other  person  having  an 
insurable  interest  in  the  insured  property,  who  may  have  also 
taken  out  on  the  same  property :  Hartford  Rrt  Ims,  Co.  v. 
WUHams,  supra. 

Such  a  mortgage  clause  has  the  eflect  of  making  a  separate 
contract  of  insurance  with  the  mortgagee  to  the  extent  of  the 
mortgage  interest:  WtsUluster  Fun  lus.  Co.  v.  CoverdaU^ 
4S  Kan.  446;  39  Pkc.  Rep.  683 ;  Fhfuix  /us.  Co.  v.  Omaha 
Laud  &  Trust  Co.  (Neb.),  60  N.  W.  ill\  G^  Fwi  Ctui 


$38  BrPBCT  OP  A  MORTCAOB  CLAUSE 

Smi^  Bmmk  v.  Ims,  C0.,  123  Mast.  i6s ;  Ims,  C;  v.  OUpH, 
%7  in.  439.  And  the  clause  must  be  construed  with  all  the 
provisions  of  the  policy,  and  not  alone  when  there  is  any  doubt 
as  to  iu  effect:  Mrtffnl  fur  Ims.  Co.  v.  Wmama,  smfrm; 
^feruien  Sm^gs  Bmmk  v.  Ims.  *  Co^  50  Conn.  396.  And  the 
clause  does  not  partake  of  the  nature  of  an  assignment  of  the 
interest  of  the  insured,  in  whole  or  in  part,  to  the  mortgagee : 
Pkemix  ims.  Co.  v.  Om§akm  Lmmd  amd  Trust  Co.^  sufru,  and 
in  this  case  it  is  further  held  that  the  failure  of  the  assured  to 
gi\'e  written  notice  of  loss  under  the  policy,  as  provided  by  its 
terms,  will  not  defeat  the  right  of  the  mortgagee  to  recover, 
and  the  mortgagee  may  maintain  an  action  on  the  policy  in 
his  own  fume  and  alone  for  the  amount  of  his  mortgage  debt, 
especially  if  no  obfoctioa  is  made  in  the  trial  court  to  the  want 
of  proper  parties :  See  also  Maidem  Ssaimgs  Bamk  v.  Ims.  Co., 
smfru.  But,  on  principle,  whether  it  be  necessary  for  the 
imured  to  give  the  written  notice  of  loss  or  not,  it  would 
certainly  be  well  for  the  mortgagee  to  do  so  if  in  his  power. 
And  the  mortgagee  should,  doubtless,  use  every  effort  to  have 
the  assured  make  the  proo6  of  loss  required  by  the  policy, 
and.  if  it  is  in  the  power  of  the  mortgagee  to  fulfil  this  requir- 
ment,  he  should,  out  of  abuiKlance  of  caution,  if  for  no  other 
reason,  make  the  necessary  prooft  himself,  though  if  it  be  out 
of  his  power  to  do  so.  and  the  assured  refuses,  the  mort- 
gagee could  still,  no  doubt,  recover  by  virtue  of  the  mortgage 
clause.  But  the  law  certainly  enjoins  upon  him  the  duty 
of  exercising  at  least  ordinar>'  diligence  and  the  utmost  good 
faith. 

These  comprehensive  and  binding  nK>rtgage  clauses  seem  to 
hax'e  been  necessitated  from  a  demand  on  the  part  of  mort- 
gagees for  better  security  for  their  debts  than  the  simple  and 
short  clause  making  the  insurance  payable  to  a  third  as  his 
interest  might  appear,  or  an  assignment  of  the  policy  as  origin- 
ally written  as  collateral  security.  In  all  their  details  they 
have  not  been  passed  upon  by  the  courts,  and  it  is  noticeable 
that  the  decisions  afford  but  little  light  except  as  to  some 
portions  of  the  clause  which  have  received  judicial  considera- 
tion.   These  lengthy  clauses  are  not  all  exactly  alike,  some 
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going  much,  more  into  detail  than  others.  It  is  apparent, 
hoi»-ever,  that  they  all  have  in  view  one  of  the  \'er>'  controlling 
ideas  that  the  insured  cannot.  b>'  any  act  of  his  own,  defeat  a 
leccn^ery  by  the  mortgagee  to  the  extent  of  his  niortgage  debt 
Certain  duties  are  also  devolved  upon  the  mortgagee*  such  as 
gi\-ing  notice  of  increased  hazard,  change  of  occupation,  etc, 
when  the  same  may  become  known  to  him,  and  he  is  required 
to  pay  the  necessary  additional  premium  for  any  increased 
hazard  according  to  the  usual  tarifT  of  rates  for  such,  and  the 
company,  upon  certain  notice,  for  its  protection,  reserves  the 
right  to  cancel  the  policy  e\Tn  as  to  the  mortgagee.  Nor  can 
the  mortgagee  recover  for  his  debt  simply  by  declaring  on  the 
policy  as  it  is  written  with  the  mortgage  clause.  It  must 
aAirmattvely  appear  that  he  has  a  valid  debt  secured,  that  it  is 
unpaid,  and  what  the  amount  is.  In  short,  he  must  show  his 
interest  in  the  policy,  else  his  complaint  will  be  vulnerable  to 
demurer :  Commerdai  UmoH  Assmr.  Ca.  v.  Dmtthar  (Tex.  Qv. 
App.),  26  S.  W.  628. 

Out  of  the  somewhat  confused  and  contradictory  state  of 
the  decisions,  it  is  iairly  safe  to  lay  down  the  following  general 
rules  as  sustained  by  the  better  reason  and  authority  : 

1 .  Where  the  loss  is  simply  made  payable  to  the  mortgagee 
as  his  interest  may  appear,  it  is  but  a  stipulation  for  the  pay- 
ment of  the  mortgage  debt  to  such  third  party,  and  the  third 
party  can  recover  nothing  under  the  polic>'  where  the  assured 
himself  could  not  do  so.  The  mortgagee  can  in  no  event 
succeed  to  a  greater  or  paramount  right  than  that  possessed 
by  him  from  whom  he  receives  the  right  to  collect  for  hia 
mortgage  debt,  the  insurance  being  taken  out  on  the  property, 
and  at  the  instance  of  the  assured  and  paid  for  by  liim. 

2.  Where  the  insurance  is  taken  out  by  the  mortgagee,  for 
his  own  benefit,  though  the  policy  is  written  in  the  name  of 
the  nominally  insured,  and  made  payable  to  the  mort- 
gagee as  his  mortgage  interest  may  appear,  the  mortgagee 
wfll  be  entitled  to  bring  the  action  in  his  own  name  to  the 
extent  of  his  debt  so  long  as  any  part  thereof  is  in  existence, 
and  the  assured  can  do  nothing  to  defeat  the  terms  and  provis- 
ions of  the  policy. 
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3.  WKere  the  insurance  is  primarily  taken  by  the  assured 
and  the  policy  contains  the  pro%*ision  making  it  payable  to  a 
third  party  as  bin  interent  may  appear,  the  action  on  the  policy 
must  be  brought  in  the  name  of  the  insured  Tor  the  ute  of  the 
mort;*agee,  as  a  general  rule,  and  if  the  fiice  of  the  polic>' 
exceeds  the  amount  of  the  debt  secured,  the  action  cannot  he 
maintained  by  the  mortgagee  alone,  but  the  assured  must  be^ 
joined  as  a  party. 

4.  Where,  instead  of  making  the  loss  payable  to  the  mort* 
ga^cc  by  the  terms  of  the  policy,  it  is  assigned  to  him  as  col'- 
lateral  security,  the  suit  at  common  law  must  be  brought  in 
the  name  of  the  assignor,  and  the  right  of  the  assignee  to 
recover  will  dqicnd  on  the  right  of  the  assured  to  ha^*^ 
recovered  if  there  had  been  no  assignment  of  the  cause  oT 
action. 

5.  Where  the  polic}'  contains  the  iron-clad  mortgage  clause^ 
the  mort;;agcc  may  sue  in  his  own  name  (or  that  part  of  the 
insurance  which  secures  his  mortgage  debt,  and  no  more. 

6.  The  mortgagee,  before  he  will  be  entitled  to  rccoi'er  at 
all.  must  show  a  subsisting  debt  secured  by  the  policy  or  the 
mortgage  clause  before  he  will  be  permitted  to  recover  an>thing 
in  any  event.  And  he  must  do  and  perform  in  good  (aith  all 
things  on  his  part  to  be  performed  under  the  policy  and  the 
mortgage  clause,  which  should  be  construed  together,  and  he  is 
bound  by  all  the  terms  and  conditions  of  the  policy  not  in 
irreconcilable  conflict  with  the  mortgage  clause. 

7.  No  act  of  the  assured,  such  as  the  wilful  destruction  of 
the  insured  property,  or  failure  to  comply  with  any  of  the  con- 
dititions  of  the  policy  required  to  be  performed  by  the  insured, 
will  defeat  an  action  by  Uie  mortgagee  on  a  policy  containing 
the  iron-clad  clause.  W.  C.  R0DGBI1& 

NMhviUc.  Ark.,  Jnlj,  1895. 


A  FEW  OBSERVATIONS  ON  LAW  AND  SOVER- 
EIGNTY.  BEING  A  PARTIAL  INTRODUCTION 
TO  THE  STUDY  OF  LEGAL  HISTORY. 


By  Wm.  D&APKK  Lswtt,  Fh.D. 


The  word  **  law  "  is  employed  in  the  natural  sciences  and  in 
jurisprudence.  In  its  scientific  sense,  it  conve>'s  the  idea  of 
regularity.  The  sun  rises  in  the  East  and  sets  in  the  West, — 
not  sometinies,  but  always.  The  law  of  gravity  is  not 
occasionally,  but  always,  true.  Naturally,  law  can  be 
defined  as  the  order  of  the  succession  of  natural  phenomena. 
When  any  given  set  of  conditions  is  followed  by  a  given  result 
the  same  antecedent  will  be  followed  by  a  similar  consequent. 
Regularity  is  not  only  an  essential  element  in  our  idea  of 
natural  law,  but  it  is  the  only  element  in  the  idea.  The  word 
does  not  embody  any  conception  of  a  command  by  an  intelli- 
gent being  to  an  intelligent  nature.  The  regularity  of  nature's 
phenomena  b  a  iact,  and  thb  regularity  is  labeled  **law.*' 

In  jurisprudence,  as  well  as  in  the  natural  sciences,  the 
word  ''law"  carries  with  it  the  idea  of  uniformity.  Thus,  the 
command  of  a  despot  to  cut  off  the  head  of  A.  B.  is  not  a  law. 
On  the  other  hand,  if,  in  practically  every  case  where  a  man 
dies  intestate,  the  saipe  rule  for  the  division  -of  his  property  is 
followed,  then  we  have  a  law  of  intesUte  succession.  A^tn, 
if,  as  a  rule,  every  one  who  promises  another  to  do  or  not  to 
<fe  a  particuhr  thing,  does  what  he  promises  under  ghren  con- 
tritions, then  we  have  a  law  recognising  the  saaedness  of 
contracts. 

It  is  usually  supposed,  hou'ever,  that  m'hile  the  regularity  of 
the  sucoetsioo  of  phenomena  is  the  sole  feature  of  law  as  the 
word  is  used  in  the  exact  sciences,  in  the  word  as  used  in  its 
jiinstic  sense  the  command  of  a  political  superior  to  a 
political  inferior  is  necessary  to  complete  the  idea.    Without 
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den>'iiig  that  in  tome  points  of  view  this  may  be  a  correct 
aftscrtion,  I  want  to  sho«^*  that,  lor  the  purpose  of  historical 
in\-C3iti5ation  of  the  law  in  which  the  lam^^er  is  learned,  the 
word  niean«  only  what  it  does  to  the  scientific  man.  the  regu- 
larity of  the  succession  of  phenomcnn.  In  this  view,  the  only 
difference  in  the  definition  will  be  the  diflercnoe  in  the  phe* 
nomena  with  which  the  lamyer  and  the  sdenttst.deaL  Law, 
in  tti  juristic  sense,  m'ill  be  confined  to  the  actions  of  men  in 
society.  If  a  gi\'cn  condition  produces  a  definite  action  on 
the  part  of  men  in  society,  then  there  exists  a  law  in  the  legal 
acceptation  of  the  term.  Take  an  example :  A.,  the  lather,  is 
dead.  R,  C.  and  D.  aie  his  sons.  Here  we  have  an  ante- 
cedent condition.  Suppose  that  B.,  C.  and  D.  will  now  caich 
have  the  power  to  do  what  they  wish  with  one^hird  of  the 
property  of  the  lather.  No  other  person  2n  the  community 
will  have  that  power.  Here  we  have  following  the  definite 
condition*  the  definile  action  of  the  persons  in  the  society  in 
regard  to  each  other,  i.  /.,  between  the  brothers  themselves 
and  the  rest  of  the  community.  If  we  can  predict  that  the 
condition,  a  lather  leaving  children,  will  be  always  followed 
by  the  action,  the  equal  division  of  the  Other's  propeity 
between  the  children,  we  have  a  law.  The  simplest  definition 
for  the  word,  as  employed,  in  Its  juristic  sense,  is  that  law  is  m 
rule  of  action.  In  this  view,  it  does  not  make  any  diflerenoe 
what  the  reason  is  for  the  acquiescence  of  the  individual  mem* 
hers  of  the  community  in  the  rule  of  equal  division  of  property 
among  children.  It  may  be  a  rule  of  actkm  because  it  has  so 
been  ordered  by  the  legislature  of  the  State,  and  the  govern- 
ment will  employ  foree  against  the  iiufividual  who  refuses  to 
acquiesce;  or  it  may  be  that  no  sanction  follows  the  breaking 
of  the  rule  of  action.  If,  as  »  matter  of  feet,  it  is  not  broken, 
then  we  have  a  rv^r  of  action  and  a  law. 

As  opposed  to  this  view,  it  may  be  said  that  a  mere  custom, 
which  anyone  can  break,  is  not  m  law.  All  men  may  rise  at 
six  in  the  morning,  but  if  there  is  no  obligation  to  do  so. 
which  oUigatfon  has  m  sanction  or  penalty  for  dKsobedienoe, 
then  we  have  a  rule  of  action  perhaps,  but  not  a  law.  Thus, 
in  this  view,  the  sense  of  oUigttioa  to  follow  the  rale,  as  well 
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as  the  rule  itself,  is  essential  to  the  idea  of  law.  And  again* 
this  sense  of  obligation,  with  a  penalty  for  disobedienoe  is»  it 
b  said,  not  the  only  additional  requisite  to  the  idea  of  law  in 
its  juristic  sense.  The  penalty  itself  must  be  inflicted  by  the 
political  authority  known  as  government.  Thus,  it  may  be 
"dishonorable**  for  a  man  not  to  challenge  another  who  has 
insulted  him.  The  disapprobation  of  "society,"  more  terrible 
than  the  pains  of  the  law,  may  be  the  sanction  of  the  rule  of 
action,  and  yet  the  "laws  of  honor"  are  not  Unvs;  the 
penalties  are  not  given  by  an  organization ;  those  who  break 
them,  have  not  disobeyed  the  commands  of  a  political  supericr. 
The  idea  of  a  command  by  a  political  superior,  capai>le  of 
enforcing  obedience,  or  the  penalty  for  disobedience  as  well  as 
uniformity,  and  the  sense  of  obligation  to  follow  the  rule,  are 
thus  made- essential  to  the  idea  of  municipal  law,  or  law  in  its 
juristic  sense. 

Thus,  in  the  first  view,  hiw  is  simply  a  rule  of  action,  if  the 
rule  is  followed  no  matter  from  what  moti\'e,  it  is  a  law. 
There  is  only  one  diflcrcnce  between  the  term  as  so  emplo}'cd 
and  as  employed  in  the  natural  sciences.  In  the  latter,  uni- 
versality and  unchangablcness,  while  impossible  of  absolute 
proof,  are  alwa^  assumed.  With  law  in  its  legal  sense, 
however,  the  liability  to  change  exists,  and  while  uniformity 
makes  "human  laws**  rules  of  action,  the  uniformity  in  society 
is  never  universal.  How  universal  a  rule  of  action  must  be 
before  it  can  be  said  to  be  a  rule  of  action  at  all  is  a  question 
of  taste.  We  can  draw  the  line  anywhere  we  want  to,  except 
that  absolute  universality  can  never  be  insisted  upon,  or  we 
would  have  no  laws  at  all. 

In  the  second  view,  two  other  requisites  are  neoetsaiy:  the 
obligaSkm  to  perform  the  law,  and  the  enforcement  of  the 
obligation  by  a  political  organization  which  has  commanded  it 
to  be  obcsfed. 

Now  both  of  these  definitions  as  to  the  way  in  which  the 
term  law,  in  its  legal  sense,  should  be  empky^  are,  from 
their  several  points  of  view,  correct.  The  difleience  indicates 
ooljr  a  difiernoe  in  the  range  of  phenomena  to  be  examined. 
One  oovcfB  all  mica  of  action,  customs,  as  well  as  < 
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the  Other  only  those  which  are  commands  from  organized 
g«>vcmmcnt  If  we  desire  to  analyze  and  to  sttudy  law  as  it  is 
enforced  to-day  in  the  government  under  which  we  live,  then, 
of  course,  all  the  elements  contained  in  the  second  point  of 
view  are  essential.  But  if  we  wish  to  adopt  the  historical 
method  of  studying  the  development  of  rules  of  action  which 
art*  now  enforced  by  our  government,  then  we  must  abandon 
all  thought  of  confining  our  observations  to  rules  of  action 
which  have  been  commands,  or  even  to  those  to  which  an 
oliligation  of  any  kindb  attached 

From  the  historical  standpoint,  law  is  a  rule  of  action  and 
nothing  more.  Government  is  itself  a  growth  as  well  as  ideas  of 
private  property  and  mutual  rights  of  persons  in  society.  But 
the  origin  of  rights  lies  back  of  the  origin  of  governments. 
In  &a,  one  of  the  causes  for  the  growth  of  government  was 
tlK*  felt  necessity  of  enibrctng  a  definite  line  of  conduct  irre- 
spective of  individual  desito.  But  back  of  and  prior  to  the 
enforcement  of  law  on  delinquent  individuals,  back  even  of  the 
felt  obligation  on  the  part  of  the  individual  to  follow  definite 
lines  of  conduct,  was  the  fiict  that  definite  lines  of  conduct 
were,  as  a  rule,  followed. 

An  illustration  will  tend  to  make  my  meaning  clear.  The 
po!(se«sion  of  property  in  common  by  all  the  living  members 
of  the  family,  which  is  the  origin  of  our  law  of  the  devolution 
of  property  on  death,  existed  in  "village  communities.**  Yet 
this  rule  of  law  had  no  recognized  government  to  enforce  it 
Thus  the  village  community  in  India  recognized,  to  a  certain 
extent,  this  common  enjoyment  of  property,  and  yet  one 
cannot  discern  any  organization  or  go\'emment  which  would 
have  inflicted  a  penalty  for  the  disregard  of  the  rule.  Again, 
the  sense  of  obligation  to  follow  it  resting  on  the  mdividual 
members  of  the  community,  if  it  existed  at  all,  was  probably 
exceedingly  indutinct,  because  there  was  no  idea  of  the  posn- 
bility  of  not  following  it,  and  the  obligatioo  to  obey  a  rule 
only  comes  with  the  recognized  possibility  of  breaking  it,  and 
probably  a  realized  personal  advantage  in  so  doing.  The 
customs  of  primitive  communities  are  mort  untvcrsal  rules  of 
action  than  any  statute  of  modem  governments,  not  because 
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the  primitive  rule  of  action  is  *'obe>'ed;'*  but  because  the 
possibility  of  de\-iating  from  the  rule  does  not  occur  to  the 
primitive  mind.  When  the  possibility  of  deviating  from  the 
custom  occurred,  then  the  sense  of  obh'gation  not  to  deviate 
had  an  opportunity  to  develop.  With  some  rules  of  action, 
the  idea  of  obligation  became  strong  enough  to  enforce 
obedience  on  others  who  fiiiled  to  feel  the  obligation.  Thus 
all  laws  in  the  sense  of  commands  by  organited  society 
through  its  government  to  individuals,  have  passed,  if  they  are 
not  of  a  purely  administrative,  corrective,  or  reformatory 
character,  through  three  dbtinct  stages.  First,  we  find  them 
simply  customs ;  then  customs  which  the  individual  felt,  as  a 
rule,  a  moral  obligation  to  follow ;  and  lastly,  customs  which 
the  community,  as  a  whole,  felt  justified  in  forcing  the  individual 
to  conform  to,  regardless  of  his  own  desires  or  feelings  of 
obligation.  Thus,  for  instance,  the  morning  gift  of  the  Saxons, 
by  which  we  mean  the  rule  that  a  wife,  on  her  husband's  death, 
was  entitled  to  one-half  of  her  husband's  property,  was  at  first 
merely  a  custom  for  the  husband  to  give  the  wife  something 
to  provide  for  her  in  case  she  outlived  him,  the  reason  for  this 
provision  was  that  among  the  Teutonic  peoples  the  wife  did  not 
share  as  one  of  the  children  in  the  lather's  property,  as  at  the 
Roman  bw.  Aften^'ards,  the  custom  of  giving  the  wife  one- 
half  the  husband's  property  as  morning  gift  was  so  universal, 
and  the  fete  obligation  to  make  this  provision  so  strong,  that 
the  courts  enforced  as  law  what  the  community  had  come  to 
recogniie  as  a  moral  duty.  In  the  same  way  we  can  go  over 
the  development  of  contracts  at  the  common  law.  It  was  not 
until  the  end  of  the  last  century  that  contracts  in  England 
were  enforced  as  they  are  to-day.  Yet  the  custom  for  men, 
as  a  rule,  to  perform  their  agreements,  is  not  confined  to  the 
modem  Englishmen.  From  the  custom  grew  the  obligation, 
from  the  obligation  grew  the  enforcement  of  it  as  law. 

Custom,  therefore,  is  the  life  of  bw.  Viewing  the  subject 
from  the  standpoint  of  the  htstorian,  law  is  the  custom  of  the 
community.  Of  course,  as  society  develops,  the  customs 
which  will  be  enforced  by  the  community  are  sepaialed  tnm 
those  which  the  individual  is  left  to  follow  or  not  as  be  wOL 


5|6  A  raw  OHBRVATIOSB  ON  LAW  AND  SOVMBglGNTT,  BIC 

SoHicthiii|^  NMNV  tluui  HniBcinofUu  cuHoni  initA  be  back  of  si 
rule  of  actioii  before  the  community  will  enforae  obedience  to 
it  Dimly  or  vividly  perceived,  the  wdfiire  of  the  community 
in  the  ciwirinuincff  of  tiie  cuitom,  tome  cood  hn^her  tbui  th*t 
of  the  angle  oKSvidunl,  stands  back  of  all  enforced  custonis, 

which  is  the  justilication  for  its  enforcement 

The  student  of  legal  histoiy,  therefore,  cannot  permit  him- 
self to  be  confined  to  the  laws  which  are  "commands  of 
government"  The  further  he  goes  back  in  the  history  of  any 
enforced  law,  the  nearer  he  gets  to  the:* custom**  which  was 
its  origin*  and  which  gives  it  to-day  the  vitalit>'  which  really 
keeps  it  in  force.  The  purpose  of  his  study  must  be  to  trace 
the  skiw  devdopmcm  of  customs  and  ideas,  and  their  cflect  in 
the  development  and  change  of  positive  and  **  enforced  bw.*' 

In  speaking  of  the  ''custom*'  which  lies  back  of  poUtive 
rules  of  action,  it  should  he  bom  in  mind  that  it  is  only  those 
customs  which  touch  the  everyday  lifo  of  the  individual  that 
are  of  any  great  importance  in  relation  to  the  development  of 
jurispnNlence.  It  is  from  these  chief  customs  that  the  individual 
abstracts  those  ideas  which  lie  at  the  base  of  his  conception  of 
social  relations.  These  fundamental  ideas  are  properiy  termed 
the  '*  legal  institotkms**  of  the  country.  A  legal  mstitution 
simply  denotes  an  all  prevailing  klea  of  social  rdations,  which 
idea,  growing  out  of  the  deep  rooted  customs  of  the  community, 
is  the  foundatkm  for  numerous  '*  rules  of  action.*'  The  modem 
idea  of  the  marriage  relatkm  and  iu  sacredness— the  idea  of 
freedom  and  sacredncm  of  contracta— the  kiea  of  absolute 
om-nerriiip  in  severalty  of  property  acquired— are  all  modem 
legal  institutions  or  ideas  of  social  relations  fundamental  to 
dviliaation  as.  it  exists  and  horn  which  spring  many  minor 
rules  of  actKNi.  Into  all  the  minor  details  of  the  law's  develop- 
ment it  is  impossible  for  any  one  man  to  hope  to  go,  but  any 
one  who  has  the  inclination  can  study  the  development  of  the 
fundamental  kicas  of  the  iamily,  the  stat^  conwiunal,  and 
indivklual  ownerships  and  mark  their  chief  rmults  in  the  domain 
of  law.  In  view  of  the  importance  of  such  a  study  from  the 
standpoint  of  one. who  profcises  to  care  anything  about  the 
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development  of  our  civilizatiofi,  it  is  a  subject  of  wonder  that 
so  little  general  knowledge  exists.  This  ignorance  is  perhaps 
due  as  much  as  anything  else  to  the  indiflerence  of  lawyers 
themselves  to  anything  connected  with  the  law  which  is  not 
practical,  f.  /.,  productive  of  immediate  revenue. 

Since,  from  the  standpoint  of  historical  jurisprudence,  law 
is  simply  a  "  rule  of  action,"  the  student  of  legal  history  is 
engaged  prinurily  in  tracing  what  have  been  and  what  are 
these  rules  of  action,  rather  than  in  speculating  on  the  power 
which  enforced  law.  The  "enforcement"  is,  as  we  have  seen, 
not  a  necessary  part  of  his  conception  of  law,  because  he  does 
not  look  on  law  as  a  command.  But  to  the  analytical  jurist, 
I.  r.,  one  who  analyzes  the  law  which  the  court  to-day  enforces, 
the  "  comnund  "  m  the  central  idea  in  the  conception  of  law. 
Thus,  Austin,  the  chief  of  the  analytical  jurists,  s^ys  that  a 
law  in  its  juristic  sense  is  a  rule  laid  down  for  the  guidance  of 
an  intelligent  being  by  a  sovereign  person  or  sovereign  body 
of  persons.  In  defining  what  he  means  by  a  "  sovereign  body 
of  persons,"  he  says  that  it  is  to  be  known  by  the  following 
characteristics:  First,  "The  bulk  of  a  giveii  society  are  in  a 
habit  of  obedience  or  submission  to  a  determinate  and  common 
superior,  let  that  common  superior  be  a  ceitain  individual 
person  or  a  certain  body  or  aggregate  of  individual  persons. 
Second,  that  certain  individual,  or  certain  body  of  tndividuak, 
is  not  in  a  habit  of  obedience  to  a.  LtctcmimAte  human  ■upehor.'^ 
Again,  he  says:  "If  a  dctermmaEe  hiimAn  sup^n  ,r  not  in  the 
habit  of  obedience  to  a  like  superior^  receive  V  •dicnce 

from  the  bulk  of  a  given  f^odtxy  ''i^  dttefij  *  is 

soveietgn  in  that  society,  m^ 
superior)  u  a  society  politte^u 
sovereignty  is  attached  an  ind4 
thb  there  are  deduced  sevcnd  | 
two  bodies  sovereign  in  the  i 
cannot  be  such  a  thing  as  limitt| 
be  a  government  at  odcc  »up^ 
has  gone  into  elaborate  r«asoniii|l 
cignty  b  in  diflerent  gnventmeim 
wfth  the  assumption  that  li  he  on^^ 
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be  able  to  Uy  his  hand  directly  on  the  sovereign  in  any 
political  sodoty. 

What  Austin  meant  by  sovereignty  and  sovereign,  the 
writer  fiiils  to  understand.  The  handling  of  the  subject  is 
foreign  to  the  historical  method  of  investigation  with  which 
he  is  familiar.  The  discussion  of  Austin,  hom'cver,  does  sug- 
gest a  real  problem  of  no  little  difficulty,  though  whether  it  is 
the  same  problem  which  Austin  was  trying  to  solve,  is  not  alto- 
gether clear.  At  any  rate,  it  is  one  which  lies  at  the  threshold 
of  the  study  of  law's  development  and  has  to  do  with  sov- 
ereignty in  ^  only  two  senses  in  which  the  word  » intdligMe 
to  the  student  of  legal  history. 

In  examining  the  focts  of  social  and  political  life,  we  all 
recogniae,  first,  that  many  laws  are  obeyed  by  particular  indi- 
viduaU  against  their  desire;  and,  second,  that  law  develops 
and  changes.  Taking  up  this  line  of  thought,  we  may  ask 
ourselves  two  questions:  What  is  it  that  enforces  the  law? 
What  is  it  that  changes  the  law?  These  are  two  distiiict 
questions. 

In  primitive  societies,  law  is  not  enforced  in  the  modeni 
sense.  That  is,  a  man  can  break  the  law  if  he  wishes.  The 
rule  of  conduct  is  foUov^'ed  because  men  never  wish  to  break 
it.  Therefore,  in  primitive  societies  the  first  question  would 
have  no  meaning.  But  as  society  advances,  the  domain  of 
law  widens.  That  is,  as  it  comes  to  deal  with  more  compli- 
cated relations,  and  men's  actions  are  less  influenced  by  heredity 
and  more  by  an  intelligent  appreciation  of  the  pleasure  result- 
ing to  themselves,  there  arises  the  necessity  to  enforce  the 
law  which  would  otherwise,  in  many  instances,  be  disregarded. 
The  machinery  which  enforces  the  law  u  known  as  government. 
The  sovereignty  in  the  community  in  its  first  sense  is  the  force 
which  stands  back  of  the  government  in  its  enforcement  of  the 
law.  Now,  in  a  sense,  no  matter  who  has  the  government* 
whether  a  single  person,  or  body  of  persons,  whether  we  call 
it  monarchical,  aristocratic  or  democratic,  the  real  fiictor  which 
is  back  of  the  enforcemem  of  law,  is  the  brute  force  of  the 
community.  The  people  desire  the  law  as  it  is,  or  they  do 
not  care  to  alter  it,  or  know  not  how  to  alter  it,  which  is  the 
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same  thing.    The  Czar  of  Russia  is  said  to  be  sovereign 
through  his  dominions.     He  is  said  to  command  all  the  laws 
which  he  permits  to  exist.    Yet  hb  real  strength  lies  in  the 
fact  that  the  brute  force  of  the  community  is  behind  him 
aiding  in  the  law's  execution.    Take  a  regiment  under  tlic 
leadership  of  a  single  nian.     In  one  sense,  the  commanding 
oAioer  is  the  ruling  power;  in  another  sense,  the  regiment  or 
rather  any  of  the  members  who,  by  force  of  numbers,  arms,  skilU 
etc^  could  by  brute  force  overcome  the  rest,  is  the  power  which 
would  force  the  individual  will  if  force  were  necessary.    Carlisle 
has  said  that  discipline  in  arms  is  always  a  miracle.    I  would  add 
that  law  and  government  are  also  miracles.    Why  should  the 
people,  why  should  the  army  of  Russia  obe>'  the  Car?  Why 
should  the  people  of  the  United  States  recognize  as  bws  to  be 
obeyed  the  acts  of  Congress  or  of  Sute  Legislatures?    These 
are  questions  which  I  do  not  believe  one  of  the  stxty-iive 
millions  of  us  could*answer  satisfactorily  to  himself.     If»  thete- 
foie,  we  regard  the  question  of  sovereignty  from  a  statical 
standpoint,  as  what  enforces  the  law,  we  must  answer  that  as 
hr  as  there  is  any  force,  it  is  the  brute  force  of  the  community. 
We  come  now  to  the  second  quesdon,"  What  causes  changes 
in  the  law?  **     I  suppose  that  most  of  us  would  ascribe  such 
changes  to  legislation.     Legislation  b  indeed  the  immediate 
source  of  many  changes.     But  we    must    remember  that 
only  that  b  law  which  men  in  society  actually,  as  a  matter  of 
fret,  follow.    Men  follow  a  rule  of  actfon  because  they  desire  to 
follow  it    The  brute  force  in  the  sense  just  explained  b  behind 
those  laws  alone  which  the  people,  as  a  whole,  destie  to  follow. 
They  cease  following  one  rule  of  action  and  folfow  another  be- 
cause they  desire  to  change  and  follow  that  other.    Be  the 
causes  of  change  what  they  may,  the  bet  that  man  does  change 
hb  kleas  concerning  rules  of  conduct  b  undisputed.    Now» 
tf  A.  changes  hb  opinion,  from  whatever  cause,  of  what  it 
ought  to  be,  C  may,  from  that  very  fret,  change  hb  opinkm 
abo.    All  of  us,  some  in  a  greater  and  some  in  a  less  degree, 
hifluenoe  others.    Our  changing  opimons  as  to  what  ought  to 
be  the  law,as  hr  as  they  affect  others,  tend  to  change  the  law. 
^  theiefofe,  we  call  sovereignty  the  power  of  changing  the 
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law,  in  so  lar  as  CKh  of  us  can  dicct  our  fellows  we  are  eada 
sovereign.  Somctinies  the  changing  opinions  of  one  mais 
changes  or  aflects  the  opinions  of  many  others.  The  Csar  oT 
Russia  issues  an  ukase.  It  is  his  personal  opinion  as  to  what 
ought  to  be.  Instantly,  millions  of  Russians  recognise  that 
which  he  has  said  as  the  rule  of  action  which,  from  various 
motives,  partly  religious,  partly  political,  but  mainly  as  an 
inherited  tendency,  they  desire  to  and  do  follow.  What  a 
Cxar  does  in  high  <legree.  a  judge  does  to  less  extent.  For 
instance,  a  court  of  high  authority  applies  the  principles  of  law 
to  a  new  case.  In  doing  so,  the  court  may  alter  those  prin- 
ciples hitherto  received.  Thb  may  be  done  oonsdously  or  / 
unconsciously.  True,  the  fiction  is  always  kept  up  that  the  . 
old  prinapies  are  not  altered.  The  farthest  a  court  will  ever 
admit  that  it  has  gone  at  the  time  of  the  decision,  will  be  to 
say  that  it  is  returning  to  sound  principles,  andendy  m  force 
before  some  recent  mistakes.  And  yet,  if  a  new  principle 
really  has  been  established,  the  truth  will  in  subsequent  cases 
be  acknowledged  and  even  pointed  out  with  pride.  The  Car 
and  the  judge  each  have  a  large  measure  of  sovereignty  in 
thU  sense  of  the  term.  But  this  sovereignty,  or  the  capacity 
to  change  the  opinions  of  others  and  consequently  to  develop 
the  law,  b  not  confined  to  those  in  office.  The  individual 
advocates  a  change  in  the  bws,  others  fblk>w  his  opinion,  and 
as  a  result  of  his  agitation,  the  change  takes  place.  Thus  each  . 
of  us  are  in  a  degree  sovereign,  but  each  in  a  diflerent  degree. 
In  this  second  sense,  as  the  actual  power  to  change  the  law 
sovereignty  is  never  absolute.  We  have  never  heard  of  a 
person,  no  matter  what  influence  he  might  have  on  the 
desires  of  others,  who  was  sovereign  in  this  absolute  sense. 
Take  the  most  absdute  monarch  that  ever  sat  upon  a  throne, 
(and  none  more  absolute  than  the  eastern  potentite,  whose 
*'word  is  law**  and  whose  subjects  woukl  sa^oe  their  lives 
to  grant  him  the  slightest  wish)  even  he  is  not  sovereign, 
perhaps,  indeed,  far  less  sovereign,  in  the  sense  we  are  now 
discussing,  than  many  a  private  dtisen  of  influence  in  a 
western  community.  For  if  an  eastern  potentate  ever  thought 
of  legislating,  which  he  never  does,  except  to  enact  a  new  tax 
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law;  if  he  ever,  for  instance,  attempted  to  change  the  law  of 
the  devolution  of  property  on  death,  perhaps  taking  fram  the 
heir,  the  ability  (prized  by  all  religious  Hindoos),  to  perform 
the  sacra,  he  would  find  that  his  law,  for  the  first  time,  would 
not  be  obeyed,  and  his  power  would  be  undermined.  In  a 
certain  class  of  laws,  those  dealing  with  the  army  and  the 
cevcnue,  the  sovereignty  is  unquestioned,  but  on  other  subjects 
there  is  practically  no  sovereignty  at  all. 

Take  again  the  Congress  of  the  United  Sutes.  Aie  its 
members  sovereign?  In  a  sense,  yes;  in  another,  no.  Let 
them  all  be  convinced,  or  a  majority  of  them,  that  interstate 
freight  should  be  regulated  along  certain  lines,  then  regular 
action  will  on  this  subject  make  a  new  law.  It  is  absurd  to 
say  that  in  this  instance  they  hold  but  a  delegated  sovereignty. 
The  people  who  elected  them  may  have  never  thought  of 
interstate  commerce  or  its  regulation.  On  certain  subjects 
these  men  are  sovereign,  but  only  on  certain  subjects.  Let 
them  pass  a  statute  giving  the  property  of  the  country  to  men 
over  six  icet  This  could  never  be  a  law  in  the  sense  in  which 
we  use  that  term  as  a  recognized  legal  relation.  It  is  true  it 
would  be  unconstitutional,  but  though  the  written  constitution 
were  to  be  formally  abolished  to-morrow,  and  the  Congress  in 
formal  terms  said  to  be  unlimited  in  power,  the  limitation  to 
its  sovereignty  by  the  facts,  would  still  remain  unaltered.  It 
could  no  more  make  an  act,  such  as  we  have  mentioned, 
recognized  as  law,  than  could  the  British  Parliament,  which 
is  theoretically  omnipotent.  A  limited  sovereignty  is  often 
said  to  he  a  contradiction  in  terms.  It  would  seem,  however, 
from  our  analysb,  that  if  we  mean  by  sovereignty,  the  actual, 
not  theoretic  power,  to  change  the  laws,  smftrtigmty  is  akvays 
Bmdud.  And  not  only  b  sovereignty  in  thb  sense  always 
limited,  but  if  we  add  together  the  sovereignty  of  a  great 
number  of  persons,  the  sum  will  never  be  any  absolute 
scMrereignty  in  the  sense  that  any  change  which  they  may 
advocate  will  be  followed  by  the  brute  force  of  a  community 
and  given  the  force  of  bw.  The  changing  opinions  of  influ- 
ential men  would  not  akme  suffice  to  change  the  laws  in  cyay 
particular.    lian's  influence  over  his  fdknr  men  Is  never  so 
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absolute  Law  has  its  basis  ultimately  in  the  conditioiis 
^ysical,  economic  and  social  which  exist.  The  influence 
of  a  change  in  opinion  without  a  change  in  conditions  must  be 


Before  leaving  the  subject  it  may  be  well  to  point  out  that 
the  tenn  sovereignty  is  sometimes  used  in  a  purdy  legal 
sense,  as  the  theoretical  power  to  make  absolute  changes  in 
the  law.  Thus,  in  this  sense.  Parliament  is  absolute.  Any 
rule  of  action  made  by  it  would  be  technically  law  firom  the 
lawyer's  standpoint ;  though,  as  we  have  seen,  not  mdrnMBy 
law,  because  the  direction  of  Parliament  would,  as  a  matter 
of  &ct,  only  be  followed  within  certam  limits.  In  this  sense, 
conventions  in  three4bttrths  of  the  United  States  are  widi  us 
•overeign,  because  their  united  action  could  produce  a  change 
in  our  constitution.  As  used  m  this  Inst  sense,  the  term 
''sovereignty'*  is  of  no  importance  to  the  aHidail  of  Uw^s 
development  His  business  is  to  deal  with 
with  theoretic  possibilities. 
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The  HijUDRT  or  Engush  Law  beforb  thb  Timb  or  Eowabd  I. 
By  Sib  Frbdbbicic  P6llock,  Bart.,  M^.,  LL.D.,  and 
Fbeobric  Wiluam  Maitland,  LL.D.  Two  Volumef. 
Cambridge :  The  Univcrtity  Ptvu.  Boston :  litde.  Brown 
&  Co.     t89S. 

The  work  before  us  deab  with  the  period  of  English  history 
down  to  the  mgn  of  Edward  I.  It  was  during  thb  period 
that  the  law  of  England  was  formed  and  that  the  lines  akmg 
which  It  was  to  develop  were  marked  out.  It  is  thn  bet, 
strongly  brought  out  by  our  authors,  which  makes  their  work 
of  great  value  to  the  legal  profession.  Learning  and  research 
are  here  made  use  of  to  explain  the  origin  of  principles  and 
institutions  with  which  the  lawyer  has  to  deal  every  day. 

The  first  volume  opens  with  a  sketch  of  the  history  of  the 
law  from  Anglo-Saxon  times  to  the  age  of  Bractoo.  The 
Anglo-Saxon  system  of  compensation  for  injuries  and  their 
primitive  methods  of  investigation  are  clearly  portrayed.  The 
Norman  Conquest,  by  strengthening  the  power  of  the  crown,  led 
to  a  rapid  increase  of  the  royal  jurisdiction.  The  *law  admin- 
istered in  the  King's  oourti  became  the  common  law  of  the 
realm  and  so  prevented  local  custom  from  hardening  into  law. 
The  growth  of  the  jurisdiction  of  the  King's  court  b  seen  in 
the  increasing  number  of  new  writs  issued  out  of  chancery. 
These  writs  were  all  the  more  in  demand,  because  they  gave 
the  suitor  the  benefit  of  the  new  method  of  investigating  fiicts, 
which  the  Norman  kings  had  begun  to  make  use  of  in  assert- 
ing their  own  rights.  The  Frankbh  inquest,  introduced  into 
England  by  the  Norman  kings«  is  the  origin  of  trial  by  jury. 
The  jury  in  its  widest  sense  was  a  body  of  neighbors  sum- 
moned by  some  public  officer  to  give  upon  oath  a  true  answer 
to  some  question. 

The  general  view  of  the  development  of  English  lawprq»res 
the  way  for  its  more  detailed  study  under  the  three  heads  of 
bw  tenure,  penonal  condition,  and  the  law  of  jurisdictioa.  Is 
544 


BOOK   REVIEWS.  545 

its  treatment  of  these  subjects  the  «'ork  displa>'s  broad  Icaminc 
patient  research,  and  discriminattng  judgment.  In  nearly 
every  subject  touched  upon  an  addition  b  made  to  the 
stock  of  knowledge.  Legal  facts  are  brought  into  reUtion 
with  social  and  economic  facts  and  legal  history  is  studied 
in  connection  with  other  phases  of  development  without  which 
it  can  never  be  understood.  The  chapter  on  the  origin  of 
corporations  will  prove  of  spedal  interest  to  lawyers.  It  is  the 
best  thing  that  has  been  written  on  the  subject. 

In  the  first  volume  the  kinds  of  tenure,  the  sorts  and 
conditbns  of  persons,  and  rights  of  jurisdiction,  whether 
belonging  to  persons  or  communities,  are  studied  in  their 
relatKMi  to  the  state  and  as  part  of  its  political  order.  The 
second  voluroc^  however,  deals  with  private  rights  and  reb- 
tions.  Ownership  and  possession  are  studied  under  the  fol- 
lowing headings :  rights  in  land,  seisin,  conveyance,  the  term 
of  yeara,  the  gage  of  land,  incorporeal  things,  movable  goods. 
Then  follow  chapters  on  contract,  on  inheritance,  on  fiunily 
law.  on  crime  and  tort,  and  on  procedure. 

This  monumental  work,  which  is  mainly  Irom  the  pen  of 
Professor  MAfFLANO,  must  pro\'e  invaluable  to  all  who  have 
a  scholarly  interest,  either  in  English  law  or  English  history. 
"  Those  few  men,"  so  runs  its  closing  sentence,  *'  who  were 
gathered  at  Westminbter,  round  Pateshull  and  Raleigh  and 
Bracton,  were  penning  writs  that  would  run  in  the  name  of 
kingless  commonwealths  on  the  other  shore  of  the- Atlantic; 
they  were  making  right  and  wrong  for  us  and  for  our  children." 

ProC  Richard  Hudsok. 


Ami  Alter. 

OinruNB  OP  THE  Infringemext  op  Patents  for  IicvEicnoie» 
NOT  Designs.  Based  solely  on  the  Opimons  of  the  Supreme 
Court  of  the  United  Sutes.  By  Thos.  B.  Hall,  of  the 
OevdandBar.  New  York  and  Albany:  Banks  ft  Brothtfs. 
189s. 

The  porpoic  of  this  admirable  little  treatise  of  fil^^thfce 
pages  is  set  forth  by  Mr.  Hall  in  Us  prefece^  as  f-^ 
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"  The  aim  hereof  is  to  concisely  present  the  doctrine  that  is 
settled  by  our  final  authority.  It  is  substantially  a  summary 
of  C!»tablished  points,  from  among  the  opinions  severally  set 
forth  in  my  recent  detailed  treatise  on  this  subject  plus  subse- 
quent  cases."  This  purpose  is  stricdy  adhered  to  and  the 
same  arrangement  of  subfect-matter,  seen  in  the  earlier  woric, 
is  followed  The  subjects  treated  are:  I.  License  Under 
Patent ;  II.  Identity  of  Invention ;  III.  Vafa'dity  of  Patent  and 
IV.  Recovery  for  Infringement,  these  being  the  subjects,  in 
proper  order,  necessarily  disposed  of  in  the  normal  suit  for 
patent  infringement,  as  Mr.  Hall  treats  the  subject  At  the 
end  of  the  work  b  a  complete  collection  of  Supreme  Court 
deciHions  arranged  chronologically  under  the  decisions  of 
subject-matter,  followed  in  the  text  and  enabling  one  at  a 
glance  to  trace  the  growth  of  doctrine  in  the  decisions  which 
have  developed  it. 

The  *«  Outline  *'  should  be  valuable  to  the  practitioiier  as  a 
work  of  quick  and  general  reforcnoe,  e^>ecially  in  presenting 
immediately  lines  of  authority  supporting  the  text,  and  to  the 
layman,  as  a  clear,  succinct  statement  of  the  law  relating  to  the 
infringment  of  patents,  neither  burdened  with  detail  nor  of  so 
highly  technical  a  character  as  to  be  unpractical. 

R.  SAitxi. 

CURRENT   EVENTS 

ov  cxsrsaAi,  ukai.  nrmisr. 

Although,  perhaps,  more  properly  the  subject  for  political 
or  ethical  comment,  the  present  state  of  aflairs  in  the  Qty  of 
TIM  sin«ii»  New  York  cannot  ^1  to  interest  the  legal  workl 
oswrvCT  >n  i^  broad  sense.  Laws  are  not  supposed  to  be 
i-nx'il^w  *"*^***  ^^^y  ***  ^  ignored,  or,  what  is  &r  worse, 
v«rii  to  be  enforced  or  overlooked  as  the  political 
convenience  of  the  executive  branch  of  government  may 
suggest  One  of  the  first  principles  instilled  into  the  mind 
of  the*  embryo  lawyer,  (woukl  that  it  could  be  into  that  of  the 
embr^  legislator!),  is  the  danger  of  the  growth  of  dismpect 
for  law  in  general  which  arises  from  the  observance  of  its 


CURRENT   E\'ENT9.  547 

iieglect  in  particuUr  instances.  Of  course,  in  these  days  the 
historically  learned  may  know  that  laws  are  after  all  merely 
the  crystallization  of  customs,  but  this  class  Is  still  in  a 
decided  minority.  The  great  body  of  the  pecple  for  whom  laws 
are  made,  or  at  least  who  live  under  them,  must  learn  to  obey 
the  laws,  or  they  will  soon  come  to  regard  them  with  contempl» 
a  iar  more  dangerous  feeling  in  the  long  run  than  out  and  out 
disUlce. 

In  short,  the  only  course  open  to  New  York  seems  to  be  to 
enforce  the  law  as  long  as  it  is  the  law.  If  it  is  unpopular 
there  is  the  remedy  of  repeal.  If  the  lapse  of  time  is  neces- 
sary before  this  can  be  accomplished  the  lesson  ikill  be  all  the 
more  likely  to  be  appreciated.  The  responsible  dtisen 
realizes  this  and  sacrifices  his  convenience  and  comfort  to  the 
principle  whose  importance  he  cannot  £ul  to  recognize. 

Regret  for  the  death  of  Mr.  Justice  Jackson  b  naturally 

coupled  with  interest  as  to  who*will  succeed  him.    With  the 

.f^  many  places  of  appointment  at  the  disposal  of 

>c— rt  the  President  there  are  none  he  so  rarely  has  the 

opportunity   to    exercise,  none    of  more    real 

importance  to  the  country,  or  which  call  for  a  more  careful 

exercise  of  impartial  judgment  than  supreme  court  vacancies. 

Unfortunately,  the  comparative  ciitim,  even  with  all  its 
digmtas^citL  career  upon  this  Bench  does  not  appeal  to  some 
successful  leaders  of  the  active  Bafr,  whose  appointment  might 
olheni'ise  be  hoped  for,  and  this  sometimes  necessitates  the 
^ling  back  upon  jurists  of  less  celebrity.  This,  however, 
need  not  prevent  the  selection  of  a  man  of  irreproachable 
integrity,  ^r  unprejudiced  ideas,  sound  training,  and  last,  but 
not  least,  undeviating  patriotism. 

The  proverbial  conservatism  of  the  Gty  of  Philadelphia  It 
now  involved  in  a  question  in  which  'its  equally    noted 
j^  patriotic  spirit  plays  a  part.    The  subject  in  dis- 

ci «k«        pute  is  so  fiimous  and  the  principles  of  law 
^^  growmg  out  of  it  so  mteresting  m  these  days  of 

munidpal  reform  agitation  that  the  case  will  be  watched  with 
curiosity  by  the  legal  profession  at  burge. 


54<  cvRREsrr  E\-csrni. 

It  appears  that  the  officials  of  the  Ibrthcoming  "Cottoo 
Sutd  KxhaMtton,**  to  be  held  at  AtlanU.  Georgia,  having 
csctended  to  the  citiaens  of  Philadelphia,  through  their  Mayor 
and  Councils,  a  general  im-itation  to  attend  and  to  send 
exhibits,  the  City  Councils  accepted  this  general  invitation, 
and,  following  the  precedent  established  at  the  time  of  the 
World's  Fair  at  Chicago,  went  to  the  further  alleged  uncalled 
for  extent  of  resolving  to  send  the  lamous  old  Liberty  Bell 
from  iu  mting  place  in  Independence  Hall. 

Aroused  b>'  this  to  them  seemingly  improper,  not  to  say 
perilous  scheme  of  the  city  Cithers,  certain  private  citizens  and 
taxpa>'ers  have  filed  a  bill  in  equity  praying  for  an  injunction 
to  restrain  the  removal  of  the  historic  heirloom,  alleging^ 
among  other  grounds,  the  following:  that  the  proposed  action  | 

would  be  "  an  improper  dtveisioo  of  corporate  property  possess-  . 
ing  great  intrinsic  %*alue;**  that  it  would  "strip  Uie  shrine 
[Independence  Hall]  of  its  most  precious  and  venerated 
treasure;**  that  it  will  "deprive  the  complainants  and  all  other 
dtitens,  residents  and  sojourners  of  Philadelphia  of  their 
rightful  possession  and  enjoyment  of  the  Bdl;'*  that  "it  tends 
to  establish  a  precedent  for  future  separations  of  the  Bdl  from 
its  present  hallowed  associations.*'  The  concluding  allega* 
tion  denies  the  legality  of  the  ordinance  as  being  directed  in 
furtherance  of  an  object  not  municipal  in  character. 

The  sentimental  side  of  the  question  makes  the  case  air 
unique  one;  the  result  of  the  objection  to  the  I4)propriation  oo 
the  last  of  the  above  mentioned  grounds  will  go  a  step  toward 
defining  the  powers  of  munic^»l  legislative  bodies  with  regard 
to  the  objects  for  which  they  may  wpend  the  public  money. 

W.S.  E. 
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As  Markbd  mr  Decisions  selbcted  from  trb  Aowakk^ 
REPons  FOR  August. 


Bdted  bj  Aumanm  Srvamt. 


The  Supreme  Coait  of  Errors  of  Connecticiit  has  iccently 
decided  (1)  That  the  act  of  that  states  (Gen.  Stat  Conn., 
i  3>37)f  ^hkh  provides  that  the  board  of  school 
visitors  of  any  town  may  requiie  that  every  child 
shall  be  vaccinated  bdRxv  being  permitted  to 
attend  the  public  schoob,  is  not  in  conflict  with 
Aft.  I.,  i  I,  of  the  constitution  of  Connecticut,  providing  for 
equality  of  rights,  or  with  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  providing  that  no  state 
shall  deprive  any  person  of  any  rights  without  due  process  of 
law,  or  cSeny  to  him  the  equal  protection  of  the  law ;  and  (3) 
That  under  Gen.  Stat  Conn.,  i|  3137,  3197,  prescribing  the 
powers  and  ditfies  of  school  visiton,  and  empowering  them 
to  impose  vaccination  as  one  of  the  conditions  of  attending 
the  public  schools,  the  school  committee  of  a  town  has 
authority  to  pass  a  vole  that  every  pupil  attending  the  publie 
schoob  shall,  at  the  beginning  of  the  school  term,  present 
evidence  of  vaccination  before  he  shall  be  allowed  to  attend 
school,  and  that  after  the  spring  term  of  that  year  all  pupils 
not  vnedoated  shall  be  eaccludcd,  akhoogh  there  .was  at  the 
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time  no  caw  of  small-pox  in  the  town,  and  no  epidemic  threat- 
ened :  Bissdi  v.  Davis^m,  33  Atl.  Rep.  548. 

An  act  which  provides  lor  the  vaccination  of  all  children 
attending  die  public  schools,  and  for  the  exclusion  of  unvac- 
dnated  children  therefrom,  b  sufficiently  general  in  its  scope, 
and  b  a  constitutional  exerdae  of  the  police  power  of  the 
legislature :  ASer/  v.  OarJk,  84  Cal.  226 ;  S.  C,  24  Fac.  Rep. 
$Sy  So,  a  regulation  of  the  school  board,  which  excludes 
pupib  who  will  not  undergo  vaccination  during  the  prevalence 
of  an  alarm  over  the  report  that  there  b  a  case  of  small-pox 
in  the  city,  b  not  unreasonable.  In  DtrfiM  v.  Sekool  Dit-^ 
triet  tf  Wmamsport,  162  P^  476;  S.  C^  29  Atl.  Rep.  742, 
34  W.  N.  C.  52s.  the  councib  of  the  city  of  Williamsport 
had  passed  an  ordinance  in  1872,  providing  that  no  pupil 
**  shall  be  permitted  to  attend  any  public  or  private  school 
in  said  city,  without  a  certificate  of  a  practLiing  physician 
that  such  pupil  has  been  subjected  to  the  process  of  vacci- 
nation." On  the  occasion  of  a  small-pox  scare,  the  board 
of  health  of  the  city  sent  a  cooununication  to  the  school 
authorities,  requesting  them  to  take  action  to  the  effect 
'*that  no  pupil  shall  attend  the  schools  of  thb  dty  except 
they  be  vaccinated  or  furnish  a  certificate  from  a  physician 
that  such  vacdnation  has  been  performed.'*  The  school 
board  accordingly  adopted  a  resolution  in  conformity  with 
the  recommendation  of  the  board  of  health,  and  the  jdain* 
tifTs  son,  having  neglected  to  comply  >»*ith  thb  resolution, 
was  refused  admittance  to  the  public  schools.  The  plaintiff 
thereupon  brought  suit  for  a  mandamus  to  compd  the  school 
board  to  admit  him;  but  the  application  was  denied,  and 
the  denial  was  affirmed  by  the  Supreme  Court,  which  held 
that  the  regulation  was  a  reasonable  one;  that  whether  or 
not  vacdnation  b  an  efficient  preventive  of  disease  b  not  a 
question  for  the  courts ;  and  that  as  there  b  a  difference  of 
opinion  on  the  subject  among  medical  authorities,  a  school 
board  must  dedde  in  the  exerdse  of  its  discretion  whether  it 
will  or  will  not,  for  the  protection  of  the  children  under  its 
care,  cxdude  unvacdnated  children  from  the  school,  and  tfab 
discretion  will  not  be  interfered  with  by  the  courts. 
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The  Supreme  Court  of  Florida,  in  Bhxham  v.  Fioridm  Cent, 
6-  F,  R,  R,  Co,,  17  So.  Rq>.  903.  has  lately  held,  that  a  suit 
in  equity  by  a  railroad  company  against  the  state 
ofllicerH  char<;ed  with  the  collection  of  taxes,  pray- 
ing that  its  lines  be  declared  exempt  from  taxation  under  the 
laws  of  the  state,  that  the  said  officers  be  restrained  from  sell- 
ing any  portion  of  its  property  for  default  in  payment  of  taxes 
previously  assessed,  and  that  they  be  ordered  to  repay  to  the 
plaintiff  all  moneys  theretofore  improperly  collected  on  account 
of  sa:d  assessments  of  taxes,  is,  as  to  the  last  pra>'er  for 
relief,  to  all  intents  and  purposes  a  suit  against  the  state  for 
the  recovery  of  money,  and  a  judgment  or  decree  against  the 
officers  named  as  defendants  would  be  a  judgment  or  decree 
against  the  state  ;  and  that  that  branch  of  the  suit  should  be 
dismissed  for  want  of  jurisdiction. 

A  suit  to  enjoin  a  .state  officer  from  asse^t^in^  or  enforcing 
a  tax  for  which  there  is  no  authority  or  warrant  under  the 
state  laws  is  not  in  substance  a  >uit  against  the  state,  within 
the  prohibition  of  the  eleventh  amendment:  Snn/ani  v. 
Gregg,  58  Ped.  Rep.  620.  So.  also,  a  suit  again?«t  the  rail- 
road commissioners  of  a  state,  to  restrain  the  enforcement  of 
their  regulations,  as  unjust  and  unreasonable,  is  not,  if  the  state 
has  no  pecuniar)'  interest  involved,  within  the  ele\'cnth  amend- 
ment :  Rcagatr  v.  Fanners"  Loan  &  Trust  Cc,  1 54  U.  S.  362  ; 
S.  C.  14  Sup.  Ct.  Rep.  1047 ;  Ciydc  v.  Richmcnd  &  D,  R. 
Co.,  57  Fed.  Rep.  436.  A  suit  in  equity  a;;ainst  the  board  of 
land  commissioners  of  a  state,  brought  by  a  purchaser  of 
lands  under  a  statute  of  that  state,  in  order  to  rotrain  the 
defendants  from  doing  acts  which  the  bill  alleges  are  in  viola- 
tion of  the  plaintiflf's  contract  with  the  state  when  he  pur- 
chased the  bnds,  and  which  are  unconstitutional,  destmctK'e 
of  the  plaintiffs  rights  and  privileges,  and  which  it  b  alleged 
will  work  irreparable  damage  and  mischief  to  his  property 
rights  90  acquired,  is  not  a  suit  against  the  state :  PeniMjir  v. 
MeCoHiumghy.  140  U.  S.  1 ;  S.  C.  11  Sup.  Ct  Rep.  699, 
affirming  43  Fed.  Rep.  196,  338 ;  S.  C,  14  Sawy.  584. 

When  a  corifx>ration,  engaged  in  interstate  comnenoe,  b 
prosecuted  by  a  sUte  board  of  officers  for  fiulure  to  comply 
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When  M  new  corp(»ration  i%  formed  hy  the  ccNiKolidatioo  of 
two  or  more  other  corporation^  and  no  provision  b  made  by 
statute  or  l»>*  the  article^  of  incoffporation  for  the 
payment  of  the  debt:*  ami  liabilities  of  the  ooo* 
stituentcoqx>rationa»the  new  corporation  assume! 
all  the  debts  and  liabilities  of  the  constituent  companies,  which 
fill  Ion*  as  an  incident  of  the  con«o!id.ition  :  And,  under  such 
circum^unces,  such  consolidated  corporation  is  not  an  inno* 
cent  purchaser  for  %'alue  of  the  propcrt>'  of  its  constituent 
companies,  so  as  to  prc^'cnt  the  •^tate  from  subjcctins  the  same 
to  the  payment  of  taxes  thereon:  iUoxkam  v.  Fl^ridit  Cent,  & 
P.  R,  R.  r^^..  (Supreme  Court  of  Florida.)  17  So.  Rep.  902. 

The  court-s  cannot  be  influenced  in  their  action  by  objeo* 
tionn  which  do  not  apply  to  the  constitutionality,  but  only  to 
the  policy,  the  justior,  and  the  wisdom  of  the  law 
in  question.  The  relief  from  such  le;;islation,  if 
the  objections  uri;ed  are  well  taken,  must  come 
from  the  legislative,  and  not  tlic  judicial,  department  of  the 
government.  The  courts  are  bound  to  uphold  the  statutes, 
unless  the>'  arc  clearly  in  conflict  with  the  constitution :  Bi^js 
hani  V.  Fioritia  Out.  &  P,  R,  R,  C0,,  (Supreme  Court  of 
Floridii.)  17  So.  Rep.  903. 

This  may  well  be  commended  to  some  courts,  which  act  as 
if  their  prejudices  were  the  only  criteria  of  the  propriety  of  a 
statute,  and  whase  contortions  in  the  eflbrt  to  get  an  uncon- 
stitutional view  of  a  case  wcwld  be  ridiculous,  if  the  eflbctt 
«-erc  not  so  disastrous. 


The  Queen's  Bench  Division  has  lately  rendered  «  very 
interesting  decision  in  regard  to  the  liability  of  the  memben 
^^^         of  a  social  club  under  police  regulations.    The 

B«titac.  '  respondent  was  charged  with  an  oflence  against 
■•'"**^  the  Betting  Act  of  1853,  (16  &  17  Vict,  c  119, 
i  I ,)  which  enacts  that  *'  no  house,  office,  room,  or  other 
place  shall  be  opened,  kept,  or  used,  for  the  purpose  of  the 
owner,  occupier,  or  keeper  thereof,  or  any  person  using  the 
same betting  winh  persons  resorting  thereto.**    The 
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pn:misei  in  question  were  owned  and  occupied  by  a  club, 
registered  under  the  Companies*  Acts.  By  the  rules,  each 
member  was  required  to  hold  at  least  one  share,  and  disputes 
as  to  bets  were  settled  by  a  committee.  Refreshments  and 
dinners  were  8er\'ed  in  the  club,  and  newspapers  provided. 
Members  w*ere  in  the  habit  of  betting  with  each  other  in  the 
club-room,  which  was  used  exclusively  by  members,  but  no 
member  had  any  particular  place  allotted  to  him.  The  re- 
spondent, who  was  a  member,  made  bets  on  the  club  premises 
with  other  members.  On  these  fiicU,  it  was  held  that  he  was 
not  guilty  of  an  offence  against  the  act :  Dawius  v.  Jchuan^ 
[1895]  2  Q.  B.  203. 

According  to  a  recent  decision  of  Judge  Phiups»  of  the 
District  Court  for  the  District  of  Kansas,  First  Division,  when, 
a  sentence  diflcrent  from  that  authorised  by  law 
has  been  imposed  on  a  defendant  convicted  of  a 
criminal  oflence,  and  the  judgment  has  been 
reversed  for  that  error,  and  the  cause  remanded 
to  the  trial  court,  with  instructions  to  proceed  therein  accord- 
ing to  law,  the  trial  court  resumes  jurisdiction  of  the  cause  at 
tlie  point  where  the  error  supervened,  and  has  authority  to 
resentence  the  defendant,  and  impose  the  penalty  provided  by 
law,  although  part  of  the  void  sentence  has  been  executed : 
U,  5.  V.  Htarman,  68  Fed.  Rep.  472. 

But  the  same  judge  has  also  held«  in  VnUed  Siaies  v. 
Woodruff,  68  Fed.  Rep.  536,  that  when  a  defendant  was  con- 
victed of  embesaling  moneys  received  by  him  as 
assistant  postmaster,  and  by  consent  of  the  dis* 
trict  attorney,  in  view  of  the  insolvency  of  the 
defendant,  a  verdict  was  taken  upon  the  issue  of 
embezzlement  alone,  without  any  finding  of  the 
amount  embezzled,  and  the  court  sentenced  the  defendant  to 
imprisonment  only,  without  rendering  judgment,  by  way  of 
fine,  for  the  amount  embezzled,  for  which  error  the  judgment 
was  reversed  and  the  cause  remanded  for  further  proceedings 
according  to  law,  the  trial  court  was  without  authori^  to  fix 
the  amount  of  the  fine  without  the  ver«lict  of  a  jury,  and  as 
the  opinion  of  the  appellate  court  established  the  feet  that  the 
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two  issues  were  inseparable,  and  must  be  tried  together,  the 
defendant  having  been  once  in  jecpard}'  on  the  issue  of  the 
amount  embexsled,  must  be  discharged. 


The  Supreme  Court  of  California  has  lately  ruled,  in  JuJsom 
V.  Cimmi  Ftwdar  C0,,  40  Pac.  Rep.  1020,  that  a  prcsumpdon  of 
negligence  arises  from  the  iact  that  an  explosion 
has  occurred  in  a  dynamite  (actoty,  when  there  is 
'""l*"*!'  etidence  that  dynamite,  if  carefully  handled,  will 
not  explode,  and  expert  evidence  is  admissible  to 
establish  the  latter  &ct ;  and  the  &ct  that  a  person  sold  the 
land  adjoining  his  own  for  a  dynamite  factory  will  not  pre- 
clude him,  on  the  maxim  "  ve/niti  wmfii  imjmna^^  from  suing 
for  injuries  to  his  own  land  and  the  improvements  thereon, 
resulting  from  the  negligent  handling  of  an  explosive  neoes- 
saiy  for  the  manu&cture  of  dynamite. 


When  a  fund  is  deposited  with  a  trustee  to  pay  a  creditor, 
who  is  free  to  accept  or  reject  the  benefit  of  the 
\  ^  trust,  the  &ct  that  he  prosecutes  a  pending  suit 
■*JJ*JJ  ••   against  the  debtor  to  judgment,  with  full  knowl- 
edge of  all  the  circumstances,  shows  an  election 
to  reject  the  trust :  White  v.   WkUi^  (Supreme  Court  of  AU- 
bama,)  18  So.  Rep.  3. 


The  disputes  as  to  the  validity  of  ballots  under  the  Aus- 
tralian Ballot  Laws  still  continue.  The  Ballot  Act  of 
Wyoming,  (Acts  1890,  c  So,)  provides,  in  (  1 10, 
that  the  county  clerk  shall  furnish  a  stamp  with  an 
ink  pad  to  the  judges  of  election  for  the  purpose  of  stamping 
the  official  ballots ;  (  1 19  provides  that  the  judge  who  delivers 
the  ballot  to  an  elector  shall  first  mark  it  with  this  stamp,  and 
write  his  name  or  initials  upon  the  back  of  each  ballot,  directly 
under  the  official  sump ;  (  122  requires  the  elector  to  fold  the 
ballot  so  that  the  lace  will  be  concealed,  and  the  indorsement 
may  be  seen ;  and  {  130  provides  that  '*  in  the  canvass  of  the 
votes  any  ballot  which  is  not  indorsed  by  the  official  stamp 
or  has  not  the  name  or  initials  of  the  judge  of  election  as 
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provided  in  this  act  shall  be  void  and  shall  not  be  counted.** 
This  last  provision  was  held,  in  Slaymaktr  v.  Pltiiiips^  40  Fac. 
Rep.  97 1 .  by  the  Supreme  G>urt  of  Wyoming;,  against  the 
dissent  of  Chief  Justice  Gkoesdeck.  to  mean  that  both  the 
ofRdal  stamp  and  the  name  or  initials  of  the  judge  of  elec- 
tion must  appear  on  the  ballot,  and  further,  that  they  must 
appear  upon  the  exterior  of  the  ballot  when  folded  so  as  to 
conceal  its  fiice.  The  court  alsolield,  with  the  same  dbsent, 
that  this  act  was  in  full  conformity  with  the  constitution  of 
W3roniing,  Art.  6.  {§  i  &  2,  giving  to  certain  citizens,  not 
falling  within  any  of  the  classes  excluded,  the  right  to  vote ; 
with  S  I  If  which  provides  for  elections  by  a  secret  ballot,  and 
enacts  that  only  the  official  ballots  shall  be  received  and 
counted;  and  with  I  13,  which  imposes  upon  the  legislature 
the  duty  of  passing  laws  to  secure  the  purity  of  elections. 


According  to  a  recent  decision  of  the  Court  of  Appeal  of 
England,  when  a  married  woman  has  separate 
property  subject  to  a  restraint  on  andctpation,  the 
restraint  applies  to  income  which  has  become  due, 
but  has  not  yet  been  paid  to  her ;  and  therefore 
such  income  cannot  be  made  available  in  execu- 
tion upon  a  judgment  against  her,  even  although 

it  had  accrued  due  at  the  date  of  the  judgment :  Lpfius  v. 

Hiriai,  [1895]  2  Q.  B.  213. 


The  Supreme  Court  of  South  Carolina,  in  Butlir  v.  Etterbt^ 
32  S.  E.  Rep.  425,  has  neatly  evaded  the  question  as  to  the 
constitutionality  of  the  Registration  acts  of  that 
state,  one  of  which,  passed  in  1882,  (Gen.  Stat 
1882,  (  90,  &c.,)  provided  that  in  1882  a  registra- 
1^  tion  of  voters  should  be  made,  and  the  registration 
books  closed;  that  thereafter  such  books  should  be 
open  once  a  month  after  the  general  election  in  each  year,  until 
the  first  of  July  preceding  each  general  election,  (usually  held 
in  November.)  for  the  registration  of  persons  thereafter  becom- 
ing entitled  to  vote ;  that,  after  the  closing  of  the  books  in 
each  year,  peraont  coming  of  age  before  the  election  might  be 


558  rmoomxsm  or  tnb  law. 

repjitcfcd ;  and  that,  upon  the  rcgiitration  of  any  voler,  a  ccr> 
liticatc  of  rv^stration  should  be  ghren  htm,  vtthoot  the  pro- 
duction of  which  he  should  not  be  allowed  to  vote,  and  wbicli, 
upon  removal  from  one  county  to  another,  must  be  trans- 
finred  and  renewed  under  onerous  conditions;  the  other  of 
which  statutes,  passed  in  1S94,  providing  lor  the  election  of 
members  of  a  constitutional  convention,  also  provided  that  a 
petMNi  not  registered  in  iSka,  or  at  a  subsequent  time  when 
he  would  have  a  right  to  re^pster,  might  register  within  a 
certain  time,  upon  making  affidavit,  supported  by  that  of  two 
rts|icctable  dtitens,  as  to  various  particulars  of  his  occupation 
and  residence  at  the  time  he  might  have  registered  and 
thereafter.  It  was  attempted  to  raise  the  question  by  a  pro- 
ceeding to  restrain  the  comptroller-general  and  treasurer  of 
the  state  from  disbursing  funds  lor  the  payment  of  the  officers 
under  those  acts,  on  the  ground  that  they  were  unconatittt- 
tional,  and  that  the  payment  of  the  said  funds  was  therefore 
unlawful,  and  would  cause  an  irreparable  injury  to  the  peti- 
tioner, a  dtiaen  and  resident  taxpa>ier  of  the  state.  But  the 
majorit}'  of  the  court  cleverly  dodged  this  issue,  although  on 
diflenmt  grounds.  Mr.  Justice  Gary  held  that  the  proceeding 
was  in  effect  a  suit  against  the  state,  to  which  the  state  was  an 
indispensable  party,  and  which  therefore  could  not  be  main- 
Uined  without  its  consent  But  with  this  view  both  Chief 
Justice  McIVER  and  Justice  Pore  diflered.  Justices  GAar 
and  Fore,  however,  agreed,  against  the  dissent  of  Chief  Jus- 
tice McIvEK,  that  the  action  could  not  be  maintained,  the 
former  holding  (l)  That  the  proceeding  did  not  necessarily 
involve  the  dctermmation  of  the  constitutionality  of  the  regis- 
tration act,  and  therefore  that  question  could  not  properly  be 
passed  upon,  and  (2)  That  an  injunction  would  not  lie  to 
restrain  the  state  ofRoers  from  paying  the  salaries  in  question, 
on  the  ground  of  the  unconstitutioiulity  of  the  registration 
act,  because  the  state,  if  it  could  be  sued,  would  be  estopped 
from  interposing  the  objection  that  the  services  rendered  at 
her  instance  and  for  her  benefit  were  illegal :  Juttioe  Fore 
maintaining  (i)  That  a  petition  for  an  iijunctiott  to  restrain 
state  officers  from  disbursing  public  funds  pursuant  lo  an  act 
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of  the  legislature  appropriating  moneys  for  the  payment  of 
salaries  to  the  supervisora  of  registration  and  other  election 
officers  appointed  under  the  registration  act,  on  the  ground 
that  that  act  was  an  unconstitutional  abridgment  of  the  clecti\'e 
franchise,  but  which  fails  to  allege  that  any  one  has  been 
<feprived  of  his  right  to  vote  b>'  reason  of  said  act.  presents  a 
purely  abstract  proposition  of  law,  which  it  b  not  the  duty  of 
a  court  of  equity  to  decide;  and  (2)  That  such  an  injunction 
would  not  lie,  because  the  petitioner  had  an  adequate  remedy 
•t  law.  From  all  these  propositions.  Chief  Justice  McIvee 
dissented,  holding,  and  rightly,  (i)  That  an  injunction  will  Ke 
at  the  suit  of  a  taxpayer  to  enjoin  the  illegal  dispotution  of 
state  funds  arising  from  taxation ;  (2)  That  one  who  has  been 
elected  to  office  by  the  general  assembly,  whose  members 
were  elected  under  the  registration  act,  is  not  estopped  to 
institute  an  action,  as  a  taxpayer,  assailing  the  constitutionality 
of  that  act ;  (3)  That  when  the  purport  and  eflect  of  a  regis- 
tration law  b  to  add  to  or  take  away  any  of  the  qualifications 
prescribed  by  the  constitution,  or  when  its  eflect  b  to  obstruct* 
subvert,  or  even  unnecessarily  to  impede  the  exercise  of  the 
right  conferred  by  the  constitution,  it  cannot  be  sustained,  but 
must  be  held  an  unconstitutional  in^-asion  of  the  right  of 
suffifage;  (4)  That  the  Registration  Act  of  South  Carolina  of 
1882,  (Gen.  Sut.  S.  Car.  1882,  tit  2,  c  7  ;  Rev.  Stat  S.  Car. 
1893,  tit  2,  c.  8)  b  an  unconstitutional  Itmiution  of  the  right 
of  suflrage;  and  (5)  That  the  petitioner  has  no  adequate 
remedy  at  law. 

These  acts,  however,  have  been  held  unconstitutional  by 
the  United  States  Circuit  Court,  in  MiUi  v.  Grrrm.  67  Fed. 
Rep.  818.    See  2  Am.  L.  Reo.  &  Rev.  (N.  S.),  486. 


The  Supreme  Court  of  New  York,  Fifth  Department,  in 
SsufJk  v.  TrmvMn'  /«#.  Co^^  H^cfd,  34  K.  Y.  Suppl.,  545. 
has  overruled  its  former  decision  in  the  same  case, 
MMt.'  30  N.  Y.  Suppl.  881,  and  now  holds  that  in  an 
'  ^^^  action  on  an  accident  insunuicc  policy,  when  the 
plaintifl^s  surgeon  testified  that  the  fingers  and  the  head  of  all 
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the  metacarpal  lines  of  the  injured  hand  were  cut  off.  that  a 
little  over  half  the  hand,  anatomically  speaking,  was  gone» 
that  thirteen  of  the  twenty-seven  bones  of  the  hand  were 
entirely  fone,  and  parts  of  five  more,  and  that  the  portion  of 
the  hand  remaining  was  more  useful  than  if  the  amputation 
had  been  at  the  wrist,  but  that  he  had  no  use  of  it  as  a  hand ; 
and  the  plaintiff*,  who  on  the  first  trial  testified  that  he  could 
use  the  injured  hand  for  certain  purposes,  testified  on  the 
second  trial  that  he  had  no  use  of  the  injured  member  as  a 
hand,  and  explained  his  testimony  on  the  former  trial  by 
stating  that  he  meant  that  he  had  the  use  of  the  whole  arm, 
not  the  use  of  the  hand ;— that  on  such  evidence  the  plainttfif 
had  lost  his  entire  hand,  within  the  meaning  of  the  policy. 
See  2  Am.  L.  Reo.  &  Rev.  (N.  S.)  86. 

The  nature  of  the  bond  of  indemnity  given  by  a  fidelity 
insurance  company  to  ensure  the  proper  performance  of  the 
fig^fn^  duties  of  an  officer  in  a  position  of  trust,  has 
iwfM  recently  been  very  fully  examined  by  the  Grcuit 
Gwrt  for  the  Middle  District  of  Tennessee,  in  Mcehmda' 
Satimgs  Bmnk  &  Trust  Co,  v.  Gmarmmtte  Co.  tf  North  Awurita, 
68  Fed.  Rep.  459.  Such  a  bond,  the  court  holds,  b  analo- 
gous to  an  ordinary  policy  of  insurance,  and  is  governed  by 
the  same  principles  of  interpretation ;  and  accordingly  ( 1 )  When 
a  bond  issued  by  a  fidelity  insurance  company  provides  that 
the  answers  made  by  the  employer  to  questions  asked  in  the 
application  shall  be  warranties,  and  the  answers  are  made  on 
the  cmplo>'er*s  '*bcst  knowledge  and  belief,**  mere  iaisity  of 
the  answers  is  not  sufficient  to  avoid  the  bond,  but  the  com- 
pany  must  show  that  they  were  "knowingly  &lse;**  (3)  When, 
in  an  application  to  a  fidelity  insurance  company  for  a  cashier's 
bond,  the  bank  in  answer  to  a  question,  stated  that  there  had 
never  been  a  deCiult  in  the  position  of  cashier,  a  controveny 
between  the  bank  and  a  former  cashier  about  certain  commis- 
sions made  by  the  latter,  which  he  thought  was  an  indivklual 
matter,  while  the  bank  thought  he  should  account  for  it,  as  his 
time  was  paid  for  by  the  bank,  was  not  a  default  ivithin  the 
terms  of  the  contract ;  (3)  That  a  printed  condition  in  a  bank 
teller's  bond  issued  by  a  fidelity  insurance  company,  requiring 
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inspection  of  his  accounu  at  least  once  a  year,  b  satisfied  by 
a  quarterly  examtnatton  required  by  the  contract  as  actually 
agreed  on  and  written  out  at  the  time  of  executing  the  bond ; 
(4)  That  when  a  bank  teller's  bond  issued  by  a  fidelity  insur* 
ance  company  required  the  bank  to  *'  observe  all  due  and  cus-> 
tomaiy  supervision  over  said  emplii>'e  for  the  prevcntioa  of 
default,  and  the  only  supervision  expressly  agreed  on  was  a 
quarterly  examination  of  the  bookn  and  accounts  as  r^ulariy 
made  by  the  bank  on  its  own  account,  and  a  report  of  any 
known  speculations  on  the  part  of  the  teller,  an  examination 
in  good  faith,  such  as  was  cusstomary,  and  such  as  the  com* 
mittce  appointed  deemed  sufficient  for  the  protection  of  tlie 
bank  and  its  stockholders,  was  sufficient  to  satisfy  the  require- 
ment of  the  bond,  though  it  was  somewhat  loose  and  careless; 
and  (5)  That  when  a  bank  teller's  bond  required  the  bank,  on 
becoming  aware  of  the  employe  being  engaged  in  speculation, 
to  report  the  fiict  to  the  surety,  and  the  bank  hearing  of  specu- 
lation by  the  teller,  on  investigation  found  that  he  had  onoe 
contributed  two  hundred  dollars  toward  the  fbrmation  of  a 
brokerage  association,  but.  becoming  dissatisfied,  had  sold  out. 
die  failure  to  disclose  the  result  of  the  inquiry  would  not,  in 
the  absence  of  bad  faith,  invalidate  the  bond. 

When  a  bond  of  indemnity  recited  that  the  association  of 
which  the  officer  was  treasurer  had  delivered  to  the  surety 
company  certain  statements  relative  to  the  duties  and  accounts 
of  the  treasurer,  which  it  was  agreed  should  form  the  basis  of 
the  contract  in  it.  it  was  held  that  if  such  statements  involved 
no  misrepresentation  or  concealment,  the  contract  could  not 
be  aflected  by  loose  parol  statements,  or  concealment  of  fi^ts 
about  which  no  inquiry  was  made,  or  conduct  on  which  no 
leliance  was  placed ;  nor  by  conversations  as  to  laws  of  the 
assodatkm  with  its  \ice-president,  at  the  time  of  application  hf 
the  bond,  as  it  did  not  appear  that  he  had  authority  to  make 
any  representations  on  the  subject;  nor  by  the  fact  that  at  the 
time  of  such  appUcatHxi  the  treasurer  was  in  defiiult  to  the 
association,  these  being  no  representation  to  the  contrary  in 
the  statements  delivered,  and  nothing  to  show  that  at  that 
time  the  fact  was  known  to  any  olfioer  of  the 


5<>3  PROGfUESS  OP  THE  LAW. 

SM^me  Cmm€il  CmtMk  Kmgkts  of  Amtrica  v.  FtdcHn  ff 
Castiaity  r#.  ^  New  Y^k,  63  Fed.  Rep.  4H. 

The  Qucen*i    Bench    Division,  in    a    case    tried   beC««rc 
XIaihfav,  J.,   without  a  jury,  Asfar  v.  Bimtuidt^  [i^Sl  ' 
Q.  B.  196,  has  recently  decided  some  question*  oC 
considerable  importance  »*ith  respect  to  t"*"** 
insurance.    A  ship  having  been  chartered    ^o/r  a 
T«uii«M     jmjjp  jyjn^  ij,^  charlercra  put  her  up  a?i  a  gcncial 
ship,  and  goods  m'cre  shipped  on  board  under  bills  of  lA<iixi»« 
at  freighu.  payable  on  right  deliver>%  which  in  the  agi^«^^^** 
exceeded  the  charter  freight.    The  charterers  tlien  irts«urcd 
their  ••  profit  on  charter  -  by  a  policy  which  contained  ^  ***^' 
ranty  against  a\'erage.     On  the  arrival  of  the  ship,  pirt  of  the 
car^o   was  delivered,  and  frdght.  was  accordingly  !>=•>'* 
under  the  bill  of  lading  for  that  portion ;  but  the  x^^y^ 
oi»  in;;  to  sea  damasfe,  was  in  an  unmerchantable  cot^^^^    * 
and  frci;;ht  was.  therefore,  not  pa>*able  for  it ;  the  n»u^^        -nl 
that  the  total  amount  of  the  freights  payable  under  tl^^ 
of  lading  was  le?»s  tlian  the  charter  freight,  and  the  cH^^^^^j^ 
profit  u'as  consequently  lost.    Under  these  drcumsta-**^     * 
was  held  that  there  had  been  a  total  loss  of  the  sufaje^^'*"^**  ^ 
of  the  insurance  n^ithin  the  meaning  of  the  warrafsO^  *      ^ 
that  the  (act  tliat  the  charter  freight  was  a  lump  sum    ^'^      ^ 
a  tonnage  rate  could  not  avail  the  defendants,  since  it   '^'"''^^•teft 
one  which  the  assured  were  bound  to  disclose,  the  und^^^'*'^     ^m 
being  put  upon  inquiry  to  ascertain  the  terms  of  the    ^^^ 
the  profit  on  which  they  purported  to  insure. 


^  ^tn 

The  court  just  mentioned  has  also  recently  deddecf         jz^  36 

interesting  case  under  the  Licensing  Act  of  1873,(3^    '.^•^^n^ 

iirt»«i»itac    ^*^'  c.  94.  J  3)    A  brewer,  who  had  a      ^^    j^,^ 

m«ws.      for  the  sole  of  beer  by  retail,  at  a  spedfiec^       ,^  '^ 

*^        such  beer  to  be  consumed  off  the  premises,     ^^^^^  to 

the  habit  of  sending  round  hb  cart  containing  jara  of  t^'^^^jed 

houses  in  the  neighborhood ;  the  jars  of  beer  were  <^^^L«^d^ 

from  the  cart  at  the  customers*  houses  in  pursuance  of     ^^      tlK 

gi\«en  by  the  customers  at  their  houses  to  the  carter      ^  ^ 

previous  week,  the  price  being  paid  by  the  customer    '^^^ 
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carter  in  the  week  succeeding  delivery.  There  was  no  mark 
on  label  upon  the  jara  to  show  that  any  particular  jar  had 
been  appropriated  to  any  particular  customer ;  and  the  court 
held  that  the  sale  of  the  beer  must  be  taken  to  have  been  at 
the  house  of  the  customer  and  not  at  the  licensed  premises, 
and  that  the  brewer  was  properly  convicted  of  selling  intoxi* 
eating  lk|uor  at  a  place  where  he  was  not  authorized  by  his 
ticaise  to  sell :  Pl€tis  v.  Campiutt^  [>^5]  3  Q.  B.  229. 

According  to  a  late  ruling  of  the  Supreme  Court  of  Ala- 
bama, the  disqualifications  declared  by  the  Code  of  that  state, 
I  at  fiM  ^  647,  which  provides  that  no  justice  "  must  sit  in 
^.^"^  A**}'  cau.^  or  proceeding  in  which  he  is  ...  . 
related  to  either  party  within  the  fourth  degree  of 
consanguinity  or  affinity,*'  are  not  exclusive  of  the 
disqualifications  of  the  common  law ;  and,  therefore,  a  justice 
of  the  peace  who  married  a  first  cousin  of  the  defendant  is 
incompetent  to  tr>'  the  cause,  when  there  are  children  of  the 
marriage  surviving,  though  the  wife  is  dead :  Pegues  v.  B^ikir^ 
17  So.  Rep.  943. 

A  communication  relating  to  state  matters  made  by  one 

officer  of  state  to  another  in  the  course  of  hb  official  duty  b 

absolutely  privileged,  and  cannot  be  made  the 

PMvi-.«f«s     subject  of  an  action  for  libel :  ChatUrtcm  v.  Sccrt' 

^""Sr'"     *"^ ''^  Siaiefor  India  in  Ceundi^  (Court  of  Appeal 

of  England,)  [1895]  3  Q.  B.  i8s^ 

The  libel  complained  of  in  this  case  was  made  by  the  Secre- 
tary of  State  for  India  to  the  Parliamentary  Under-Secretary 
for  India  in  order  to  enable  him  to  answer  a  question  asked 
in  the  House  of  Commons  with  regard  to  the  treatment  of  the 
plaintiff*,  an  officer  in  the  Indian  Staff*  Corps,  by  the  Indian 
military  authorities  and  Government,  and  stated  that  the  Com- 
mander-in-Chief in  India  and  the  Government  of  India,  in  a 
dispatch  in  the  secretary's  possession,  recommended  the 
removal  of  the  plaintiff*  to  the  half-pay  list  as  an  officer  whoae 
retention  on  the  efiiective  list  was  in  every  way  most  undesir- 
able.   This  statement  the  plaintiff*  alleged  to  be  felse. 


5^4  ntoGRcas  or  trb  law. 


CommttMCitioiii  imde  by  one  oAiccr  to  anocher.  in  the  di^' 
chwfeoTlMdttt/.ampriWIcged:  /%9tan/v.  {Mnwr.dsLT* 
N.  &  347;  and  aa  action  for  Ubd  wOl  not  Ik aeiinst tl»^ 
membenol'  an  iavatigatmg  oonunittee  appointed  by^tiomr^ 
with  which  the  pUintiirhad  a  wfktm  contract,  for  defrnatoOT 
matter  contained  hi  a  printed  report  made  by  then  to  tbi^ 
tovm ;  for  hi  nahms  ^  report  the  committee  b  performhi^ 
a  duty  unpoeed  upon  it,  and  is  communicattng  to  the  voters 
and  taxpayers  of  the  town  the  results  of  an  mvestisation  i^ 
which  they  have  an  interest,  and  which  they  have  the  rijfht  tap 
know  and  act  upon,  and  the  occawm  is  such  as  to  protect  th^ 
committee  from  a  liability  for  such  sUteroenU  contained  in  th^ 
rqKNTt  a«  are  made  in  good  Ciith,  without  malice,  and  witb 
reasonable  ciuse  to  believe  them  true,  and  which  cfo  not  g9 
bc)*ond  what  is  lairly  required  of  them  in  the  discharge  of 
tlwtr  duty :  Hmtdmmd  v.  /7m«/.  160  Mass.  $09 ;  S.  C,  56  N. 
E.  Rep.  483.    The  same  is  true  of  any  investigating  com- 
mittee :  its  report  will  not  be  aaionable,  without  proof  of 
exprew   malice:    Ar  9t  Tkf  /mv$ii^ati^g^  CfmmissUM^  16 
R.  I7$i.  L 

The  regubtion  of  pawnbrokers,  junk  dealers,  and  dealers  in 
8ec)nd*hand  goods,  is  within  the  police  power,  and  an  ordi- 
nanoe  requiring  such  dalers  to  take  out  a  license, 
under  certain  restrictions,  is  not  unreasonable^ 
merely  because  it  requires  them  to  give  a  bond  in  addition  to 
the  payment  of  the  license  fee,  provides  that  they  shall  keep 
a  record  of  their  purchases  and  sales,  and  to  furnish  a  state- 
ment thereof  to  the  police  department,  requires  that  their  appU* 
cations  for  Uoense  be  signed  by  twelve  freeholders  cerdfyiag 
to  the  good  charKter  and  reputatkm  of  the  applicant,  prohibits 
them  from  purehasing  from  boys,  intoxicated  persons,  or 
habitual  drunkards,  and  provides  as  a  condition  precedent  to 
the  issue  of  a  license  that  the  applicant  shall  agree  that  his 
license  may  be  revoked  at  the  will  of  the  city  council:  G(y  ^ 
Grmmd  RmpUU  v.  Bhuufy,  (Supreme  Court  of  Michigan,)  64 
N.  W.  Rep.  39.  A  simflar  statute,  requiring  pawnbrokers  to 
eep  a  record  of  thmgs  pawned,  and  submit  to  the  Miapcctkm 
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of  the  police  officiaki,  on  demand,  wai  held  constitutional  by 
the  Supreme  Court  of  Missouri,  in  Citf  tf  Si,  Jcuph  v.  Ltvim^ 
31  S.  W.  Rep.  101.    See  3  Am.  L.  Ria  &  Rev.  (N.  S.)  439. 


The  Court  of  Appeal  of  England,  in  RM  v.  Gftem.  [1S95] 
3  Q.  B.  31$.  has  affirmed  the  judgment  of  Hawkix5.  J.,  in 
^^^  RM  V.  Crten.  [1895]  2  Q.  R  I,  (See  2  Am.  L. 
Reg.  &  Rev.  (N.  S.)  497,)  that  it  is  an  implied 
term  of  the  contract  of  service  that  the  servant 
will  observe  good  faith  towards  his  master  during 
the  existence  of  the  confidential  relation  bctm'ecn 
them ;  and  that  when  one  who  is  employed  as 
manner  of  hb  employer's  businens  surreptitiously  copies  from 
hb  master's  order-book  a  list  of  the  names  and  addresses  of 
the  customers,  with  the  intention  of  using  it  for  the  purpose 
of  soliciting  orders  from  them  after  he  had  left  the  pbintiflT's 
service  and  set  up  a  simtUr  business  on  hb  own  account,  and 
does  so  use  the  list  after  the  termination  of  the  service,  hb 
conduct  b  a  breach  of  that  implied  contract,  and  entitles  the 
master  to  damages  and  an  injunction  against  the  use  of  the 
li^ 

The  Supreme  Court  of  New  Jersey  has  just  declared  con- 
stitutional a  statute  passed  by  the  legislature  of  that  state 
niMinirtiiM.  ^"""ff  ^^  '***  session,  for  the  purpose  of  protect- 

ftyiiiti— *     ing  the  franchise  from  ignorant  and  unworthy 
foreigners,  who  have  hitherto  often  been  natural* 
iaed  immediately  preceding  election  in  large  blocks,  through 
Che  instrumentality  of  party  committees. 

One  of  the  provisions  of  the  bw  denies  to  party  commit-  ' 
tees  or  candidates  the  right  to  pay  the  fees  of  applicants  for 
naturaUiation  papers.  Another  provkles  that  **  no  person  shall 
hereafter  be  naturaltxed  or  admitted  to  be  a  dtiacn  of  the 
state  within  the  next  thirty  days  preceding  any  national,  slate, 
municipal,  geneml,  special,  local  or  charter  electkMi.*' 

It  was  on  thb  provision  that  the  constitutionality  of  the  Uw 
was  attacked  and  the  opinion  rendered.    It  was  held  that  the 
\  could  not  abridge  the  right  of  the  wouki-be  dtiscn  to 
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flccnre  his  |>apers  at  any  time.  The  ofiinton  of  the  court  was 
deliwred  by  Jiixtice  Vax  .Syckel.  who.  with  Justice  Liprix- 
aiTf.  sat  in  the  case.  The  proceeding  was  on  mandamus, 
brought  by  Senator  Daly  on  behalf  of  one  Albert  Rushworth. 
who  was  denied  naturaliiation  papen  by  the  Hudson  Gxinty 
Court  of  Common  Pleas.  The  refusal  by  the  Hudson  County 
court  was  on  the  sole  ground  that  Rushworth  had  made  his 
applicatiun  within  thirty  days  next  preceding  the  ekctinn  of 
municipal  officers  in  West  Hoboken.   Judge  Van  Svckbi.  says: 

**  It  is  entirely  settled  that  no  state  can  pass  naturalisation 
laws.  The  United  States  statute  provides  lor  the  naturaliza- 
tion of  aliens  by  application  to  a  Grcuit  or  District  Court  of 
the  United  States,  or  a  District  Court  or  Supreme  Court  or 
Court  of  record  of  any  of  the  states  having  common  bw 
jurisdiction  and  a  seal  and  clerk.  The  United  States  govern- 
ment has  thus  selected  the  state  courts  as  one  of  its  aigendes 
to  hear  and  act  upon  applications  for  naturalization. 

"The  solution  of  the  controversy  in  this  case,  in  my  jud^ 
mcnt,  turns  upon  the  questk>n  whether  the  state  may  not 
regulate  the  order  of  business  in  its  own  courts  in  relation  to 
this  subject,  or  refuse  altogether  to  permit  its  courts  to  enter- 
tain appiicationn  for  naturalization. 

**  Whether  the  judges  of  the  state  courts  shall  act  on  applica- 
tions for  naturalization  or  execute  any  other  like  authorit)*, 
with  which  the>'  may  be  lawful fy  invested,  is,  in  my  opinion. 
exclusi\*ely  withyi,  and  subject  to.  the  will  of  the  legt«lati\'e 
branch  of  the  state  government. 

**  My  conclusion  is  that  it  is  competent  for  the  state  le^la- 
ture  to  forbid  state  courts  altogether  to  cntertiin  or  act  upon 
applications  for  naturalization,  and.  therefore,  it  can  lay  any 
restraint,  regulation,  limitation  or  condition  upon  the  practice 
in  such  cases,  which  it  may  deem  expedient  or  proper. 

'*  No  right  is  claimed  or  could  be  conceded  on  behalf  of  the 
vtate  to  interfere  in  any  respect  with  the  subject  of  naturaliia- 
tion in  the  Federal  courts.  This  in  no  wise  impairs  the  exclu- 
sive power  of  the  United  States  over  the  subject  of  naturalisa- 
tion. The  power .  of  Congress  to  create  inferior  courts  and 
such  other  agendet  as  it  may  deem  necessary  for  the  com* 
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plctc  cxcrdae  of  this  branch  of  Its  exclusive  authority  is  noC 
circu  maicribcd/* 

.In  Philadelphia,  by  rule  of  court,  the  Common  Pleas  will 
only  hear  applications  for  naturalization  between  the  first  liay 
of  each  December  an«l  the  first  day  of  the  following  July. 
(RuleXXVll..^  U9yi.) 


The  Supreme  Court  of  Louisiana  has  adopted  the  prevalent 

doctrine  on  the  imputation  of  contributory  negligence,  holding, 

in  Peres  v.  AVur  OrUcns  City  &  Lake  R,  R,  C0.. 

17  So.  Rep.  869,  that  a  passenger  in  a  tally-ho^ 

hired  with  a  driver  from  the  proprietors  of  a  livery  stable,  is 

not  so  for  identified  %kith  the  driver  as  to  be  responsible  for  his 

acts,  and  chargeable  with  his  contributory  negligence,  so  as  to 

exonerate  a  third  person  whose  concurrent  negligence  causes 

asi  injury  to  the  pas:ien;;er,  unless  the  passenger  undertakes 

the  management  and  direction  of  the  driver  in  some  manner 

outside  of  merely  indicating  the  route  he  is  to  travel  and  the 

destination  to  which  he  wishes  to  be  taken ;  and  the  passen^rcr 

is  not  himself  guilty  of  contributory  negligence  because  of  a 

^iure  to  advltc  the  driver  in  regard  to  his  manner  of  dri\*ing. 


The  pardon  of  one  com-icted  of  peijur>*  will,  in  the 
opinion  of  the  Supreme  Court  of  Pennsylvania,  remo\ie  the 
disability  to  testify  created  by  the  acts  of  that 
sUte  of  i860,  March  31 ;  P.  L.  383,  i  14,  which 
provides  that  any  one  convicted  of  that  oAcnce  **  shall  be  fore%'cr 
disqualified  from  being  a  witness  in  any  matter  in  controversy,'* 
«id  1887,  May  23 ;  P.  L.  158.  i  5,  which  provides  that  such 
person  shall  not  be  a  competent  witness  for  any  purpose, 
though  his  sentence  may  have  been  fully  complied  with* 
"  imlets  the  judgment  of  eoovictton  be  judicially  set  1 
Kversed :"  IXeAiv.  Rtdgen^  33  AtL  Rep.  4^ 


The  Uttgilioa  over  the  validt^of  the  Berliner 
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patviit  hat  been  decided,  on  appeal,  in  frvor  of  the  Bell  Tele- 
phone Conpany,  by  the  Grcuit  Court  of  Appeals, 
Fine  Grant,  in  AmtmcmM  Ml  Ttiepkomi  Co^  v. 
Umki  SkOfs,  68  Fed.  Rep.  543,  reversing  65  Fed. 
Rep.  86.  The  ground  oil  which  it  was  sought  to 
cancel  the  Berliner  patent  was  the  delay  in  prxKuring  its 
issuance,  which  was  alleged  to  have  been  illegal  This  point, 
in  connection  with  the  evidence  adduced,  was  very  can.'fully 
examined  by  the  Court  of  Appeals,  and  the  following  conclu- 
sions, fioal  to  the  success  of  the  bill,  were  arrived  at :  (1)  If 
an  applicant  is  under  no  legal  obligation  to  prevent  delays 
arising  from  the  acts  or  omissiofis  of  the  offidab  of  the  patent 
oAice.  theie  Is  no  rule  of  law  by  whidi  it  can  be  said  that, 
because  he  may  have  received  an  incidental  benefit  theffefrom 
in  the  prolongation  of  his  monopoly,  his  purpose  in  not  more 
vigorcMisly  pressing  his  application  was  unlawful;  since  the 
nititive  will  not  make  an  act  wrongful,  if  it  is  not  in  itself 
wrongful ;  (i)  That  there  is  no  rule  of  diligence  which  requires 
an  applicant,  on  pain  of  fodeitiog  hb  rights,  to  do,  in  the 
interest  of  the  public,  all  the  things  which  he  has  a  right  to 
do,  in  his  own  interest,  for  the  purpose  of  pressing  his  appit* 
cation  to  a  speedy  issue;  (3)  That  when  a  bill  is  filed  to 
cincel  a  patent  on  the  ground  that  the  patentee  acquiesced 
in  ficlays  of  the  patent  office  whereby  his  monopoly  was  in 
effect,  prolonged,  it  b  not  for  the  court  to  say,  under  the  at" 
cum.<tances  of  the  case  in  hand,  that  he  was  not  entitled  to 
U4C  hi«  own  judgment  in  regard  to  what  unofficial  methods  he 
might  uke,  or  the  persbtency  of  hb  representations  to  the 
public  officiab  for  the  purpose  of  speeding  hb  application; 
(4)  That  the  exbtenoe  of  an  understanding  between  the  patent 
office  offidals  and  an  applicant  that  further  action  should 
abide  the  result  of  certain  litigation  involving  the  applicant's 
rights  b  no  ground  for  forfeiting  a  patent  subsequently 
granted,  though  the  delay  in  effect  operated  to  prolong  the 
patentee's  monopoly,  when  that  understanding  was  the  result 
of  the  honest  and  independent  judgment  of  both  parties  that 
this  course  was,  on  the  whole,  the  best,  and  consbted  in 
nothing  moiw  than  an  interchange  of  these  views ;  (5)  That 
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an  error  of  judgment  on  the  part  of  the  commissioner  in  delay- 
ing action  upon  an  application  pending  certain  litigation  which 
invoK-ed  the  applicant's  rights,  and  the  acquiescence  of  the 
applicant  in  such  delay,  is  no  ground  for  forieittng  the  potent 
when  issued :  (6)  That  if  e\xn  it  were  true  that,  by  reason  of 
the  spedal  drcumstances  of  this  case,  the  applicant  was  under 
an  extraordinary  duty  to  the  public  to  exercise  the  greatest 
possible  diligence  to  move  the  officials  of  the  patent  office  to 
speedy  action,  yet  the  burden  rested  upon  the  United  States 
to  prove  that  under  some  practical  method  or  methods,  not 
employed  b>'  the  patentee,  the  action  of  the  patent  office  would 
have  been  hastened ;  (7)  That  a  patent  should  not  be  can- 
celed merely  upon  the  ground  of  imputed  or  legal  fraud 
arising  from  the  delay  of  the  patent  office,  acquiesced  in  by 
the  applicant,  when  there  has  been  no  deceit,  collusion,  or 
corruption ;  and  (8)  That  the  issuance  of  a  second  patent  to 
'  the  same  person  for  the  same  invention,  under  drcumstanoes 
such  that  it  is  not  clearly  manifest  that  the  inventions  aie  the 
same,  and  that  there  might  be  a  reasonable  difference  of 
opinion  on  the  question  of  identity,  does  not  involve  such  an 
excess  of  power  on  the  part  of  the  commissioner  as  will  justify 
a  court  of  equity  in  canceling  the  second  patent. 


According  to  the  Supreme  Court  of  Errors  of  Connecticut, 
one  who  malces  regubr  periodical  trips  through  certain  towns, 
as  agent  for  a  wholesale  confectioner,  with  a  wagon 
loaded  with  packages  of  candy,  calling  on  retail 
dealers  only,  taking  orders  and  filling  them  from  the  wagon 
if  he  can,  if  not,  booking  them  to  be  filled  by  a  subsequent 
delivery,  is  not  a  peddler,  within  the  meaning  of  Pub.  Acts 
Conn.  1893,  May  18,  c.  lai, p.  371, entitled  "^An  act  conccm- 
faig  sales  of  merchandise  by  itinerant  peddleis,'*  which  pro» 
vkies  for  licensing  persons  to  engage  in  the  business  of  an 
anctkmeer,  peddler,  or  hawker,  or  as  a  travding  itinerant  pur- 
diaser  of  seccmd-hand  goods :  SUOe  v.  FfUmr,  3a  AtL  Rep. 

A  peddler,  in  the  popuhu*  significatkNi  of  the  word,  is  "a 
snail  retail  dealer,  who,  carrying  his  merchandise  with  him. 
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tiavcit  from  house  to  bousie,  or  from  pbce  to  place,  cither  on 
foot  or  on  hone-bock,  or  in  a  vehicle  drawn  by  one  or  mcjic 
animaU,  expofing  his  goods  for  sale,  and  selling  them:** 
Rmmdolph  v.  YtUmvsiwe  Kit,  83  Ala.  474.  **  The  distinctive 
feature  does  not  consist  in  the  «r«^c  of  transiportation,  though 
one  of  the  statutory  modes  is  essential  to^constttute  a  peddler, 
but  in  the  fiict  that  a  peddler  goes  from  hou.<e  to  bouse,  or 
place  to  place,  carrying  his  articles  of  merchandise  with  him,and 
concurrently  sells  and  delivers  :'*  BtiOmi  v.  Stmte,  87  Ala.  144* 
*'  The  dominant  idea  involved  in  such  an  occupation  seems  to 
be  that  the  individual  carries  his  stock  in  trade,  consisting  of 
small  wares,  on  foot,  or  in  a  vehicle,  about  the  country,  oflTer- 
ing  them  for  sale,  and  then  and  there  selling  them:**  Staifh 
fmrd  V.  Bskar^  140  N.  Y.  187;  S.  C,  35  X.  E.  Rep.  500, 
affirming  63  Hun,  163  ;  S.  C,  17  N.  Y.  Suppl.  609.  There 
arc,  therefore,  four  elements  required  to  constitute  a  peddler: 
First,  that  he  should  have  no  fixed  place  of  dealing,  but 
should  travel  around  frum  place  to  place ;  Second,  that  he 
should  carry  with  him  the  wares  that  he  oflers  for  sale,  not 
merely  samples  thereof;  Third,  that  he  should  sell  them  at 
the  time  when  he  oAers  them,  not  simply  enter  into  an  execu* 
tory  contract  for  future  sale;  and  Fourth,  that  he  should 
deliver  them  then  and  there,  not  merely  contract  to  deliver 
them  in  the  future.  If  any  one  of  these  elements  is  con- 
stantly absent  from  the  regular  dealings  of  the  vendor,  he  is 
not  a  peddler,  whatever  else  he  may  be.  Accordingly,  no 
one  who  merely  solicits  orders  for  future  deliveiy,  or  sells  by 
sample,  whether  a  dealer,  or  simply  the  agent  of  a  dealer,  can 
be  considered  as  a  peddler. 

I.  A  storekeeper,  who  solicits  orders  and  deliveri  groceries 
pursuant  to  such  orders,  but  does  not  sell  or  oAer  for  sale  any 
goods  directly  from  his  delivery  wagon,  is  not  a  peddler: 
Siamfmrds.  Fiskit,  140  N.  Y.  187;  S  C,  35  N.  E.  Repi 
500,  affirming  63  Hun,  163;  S.  C,  17  N.  Y.  SuppL609; 
C^mmimKWimUk  v.  Hmm^  12  PSa.  C  C.  284.  A  merchant 
tailor,  who  exhibits  samples  of  cloth  and  takes  orders  far 
suits  of  clothing  to  be  made  and  delivered  afterwards,  is  a 
manufiicturer,  not  a  peddler :  Rudebm^  v.  VMUigf  tf  Pimm 
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Ciy^  aS  Wkly  L.  Bull.  107 ;  and  no  merchant  who  has  an 
dUblished  place  of  busineia,  and  simply  takes  orders  to  be 
filled  at  that  place  and  delivered  from  there,  is  within  the 
definition :  C^mmcmixniik  v.  Eickcnbaj^  140  Ba.  l$8:  S.  C. 
a  I  Atl.  Rep.  258. 

7.  One  who  sells  ranges,  &&,  by  sample,  and  by  taking 
ordef:^  ibr  good^  to  be  thereafter  delivered  and  paki  for,  is  not 
a  peddler:  State  v.  ^r,  1 15  N.  C  681 ;  S.  C,  18  S.  £.  Rep. 
7 1 5.  Wlien  the  defendant  went  from  house  to  house  display- 
ing samples  carried  with  him  in  a  case,  and  taking  orders  for 
his  firm,  and  the  firm,  if  it  approved  the  orders,  shipped  the 
goods  to  the  defendant,  who  deli%'ered  them,  and  took  the 
cash  payment,  with  an  obligatkm  to  the  firm  for  the  baUnoe, 
which  was  collected  by  the  firm,  it  was  held  that  the  defend- 
ant was  not  a  peddler  m-ithin  the  statute :  State  v.  Heffmam^ 
SO  Mo.  App.  585  ;  /«  re  FKhm,  57  Fed.  Rep.  496 ;  Oiaej  v. 
7«A/,  47  111.  App.  439.  Can\'assing  or  taking  orders  for 
books,  pictures,  .&c.,  is  not  peddling  or  ham*king:  Cerr»  G^nU 
V.  Rawiings,  135  III.  36 ;  S.  C,  25  N.  £.  Rep.  ioo6.  affirming 
32  IIL  App.  215  ;  Emmwu  v.  Ltwistmtm,  132  111.  380;  S.  C.» 
24  N.  E.  Rep.  58.  The  driver  of  a  delivery  wagon,  who  simply 
takes  orders  for  future  deli\*ery,  and  then  delivers  the  goods 
prcvfously  ordered,  b  not  a  peddler :  Mewsott  v.  InliMtamts  ef 
TmomMp  §f  Eagiewoad.  55  N.  J.  L.  $22 ;  S.  C,  27  Atl.  Rep. 
904.  Nor  is  one  who  merely  delivers  goods  prevfously  sold 
by  another:  Cky  ef  Stuart  v.  Cunaiagkam,  88  Iowa,  I91 ; 
S.  C,  S5  N.  W.  Rep.  311.  The  only  recent  case  m  contra- 
diction of  these  views  is  S/amitk  Fork  Gty  v.  Mmrtetuem^ 
7  Utah,  33,  which  is  withcrat  weight,  so  Cur  as  this  point  is 


3.  But  if  the  vendor  does  travel  firom  place  to  place,  setting 
his  goods  and  delivering  them  on  the  spot,  he  is  a  peddler ; 
and  as  the  sale  takes  place  wholly  within  the  limits  of  the 
state,  he  cannot  claim  that  he  is  engaged  hi  interstate  com- 
merce: CfmmomaeaUk  v.  Gardaer^  133  Fs.  284.  When  the 
evklence  showed  that  the  defimdants,  who  were  butchers,  and 
kept  a  meat-shop,  sent  out  a  delivery  wagon  b  charge  of  an 
employer  with  meat  to  be  delivered  to  fill  orders  previcwsly 
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ip\'cn  b>'  tbdr  customen,  but  M  the  same  time  were  accuf- 
tomid  to  Kcnd  out  in  the  wagon  other  meal,  »-tth  knives  for 
cutting;  it.  and  scales  lor  weighing  it,  and  that  the  employe  in 
charge  of  the  wagon  was  accustomed  to  drive  from  phoe  to 
ptace  soliciting  husincsa,  not  only  from  the  wagon,  but  by 
gO!ng  from  house  to  house  when  the  mmatcs  did  not  see  him 
and  come  out  to  the  stieet,  and  selling  to  such  as  desired  to 
buy  from  him,  cutting  up  the  meat,  and  weighing  it  out  from 
the  wagon,  it  was  held  that  this  constitutea  peddling  in  the 
employen:  City  tf  DmitUk  v.  Kmfp. 46  Minn.  435  ;  S  C. 49 
N.  W.  Rep.  235.  So,  a  manufacturer  of  and  dealer  in  pro- 
pricur>*  mcdidnes,  who  has  a  permanem  manufiictory  and 
residence  in  one  county,  upon  which  he  pays  taxes,  but  who, 
during  certain  seasons  of  the  >*car,  attends  the  county  fairs  for 
the  purpose  of  advertising  and  introducing  his  medicines,  and 
publicly  recommends  them  as  a  cure  for  certain  dtscnirt,  is  an 
itinerant  vendor:  Si^ydtr  v.  Qmsou,  S4  Iowa,  184;  5MrT, 
C^MS,  8s  Iowa,  21.       

The  Supreme  Court  of  California,  in  IMi  v.  Cmper,  40 
Pac.  Rep.  1042,  has  lately  held,  that  in  a  proceedmg  to  collect 
assessments  for  street  inq>rovemcnts,  a  recorded 
diagram,  in  which  there  is  nothing  to  indicate  the 
points  of  the  compass,  whereby  an  owner  could 
determine,  from  an  inspection  of  the  diagram  and 
assessment,  where  on  the  map  hi«i  land  was  plotted,  will  not 
be  sufficient  to  create  a  lien  ;  and  the  fact  that  the  lot  may  be 
identified  by  reference  to  the  official  map  of  the  dty  will  not 
cure  the  defect,  when  there  is  nothhig  hi  the  roconl  of  the 
assessment  referring  to  that  map,  since  the  court  will  not  take 
judicial  notice  of  the  map,  and  the  property  owner  is  not 
chargeable  with  knowkdge  of  it 

Judge  Thaybh,  of  PhihdeVhia,  has  recently  rebuked  the 
offidousncM  of  the  worthy  gentlemen  who  would  have  pre* 
vented  the  dty  from  sending  the  Liberty  Bell  to 
the  Athnta  Exposition,  denynig  the  hqunction 
^^  pnytd  for,  and  dismissing  the  bill.    The  moal 
pointed  part  of  bis  opinion  is  as  follows : 
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«« Imfependence  Bcil,  or  'the  Liberty  BcIV  as  il  is  oonw 
monly  cdled  from  its  revolutioiiafy  associations  and  the 
unconacioiis  prophecy  placed  upon  it  when  it  was  made, 
is  tbe  property  of  the  dty  of  Philadelphia,  which  acquired 
its  title  to  it  by  a  sale  made  by  the  Commonwealth  in 
1816  <yf  the  State  House  and  all  iti  grounds,  buildings  and 
appurtenances,  including  the  belt,  furniture  and  all  other 
propeity  belonging  to  the  State  House,  the  whole  being  pur* 
chased  by  the  dty  lor  the  sum  of  $70^000. 

-  The  property  of  the  dty  of  Philadelphia  m  the  Uberty 
Bell  is  as  absolute  and  as  untrammeled  b>'  conditions  as  is  the 
title  1^  which  any  individual  holds  his  personal  property.  It 
is  the  property  of  the  corporation,  and  entirely  under  its  coo^ 
trol— as  much  so  as  the  equipments  of  the  courts,  or  the 
furniture  of  the  Coundl  chambers.  It  has  been  said  that  the 
dty  is  a  trustee  and  hokb  the  beU  as  trustee  for  the  dtiiens  of 
Philadeiphia,  and  this  is  true  in  a  certain  sense;  indeed  in  the 
same  sense  the  dty  may  be  said  to  be  a  trustee  for  all  the 
people  of  the  United  States,  foritisamoral  dut>' which  it  owes 
to  the  whole  country  to  take  care  of  and  guard  safely  a  rdic 
of  so  much  interest  to  all  the  people  of  the  United  States. 
But  thb.is  not  such  a  trust  as  trammels  or  interferes  in  any 
way  with  it«  absolute  owitcrship  of  the  bell.  It  may  not  make 
an  unlawful  or  fraudulent  uw  of  it,  and  against  sudi  a  use  «' 
court  of  equity  might  enjoin  it.  But  to  warrant  such  an 
interference  the  use  must  plamly  appear  to  be  a  fraudulent  or 
unUwful  use.  City  Coundls  might  be  enjomed  from  renting 
a  room  in  the  Gty  Hall  for  a  cow  stable,  for  that  would  plainly 
be  an  unbwful  use  of  the  property.  So  they  might,  ig  a  plain 
•  wt,  be  enjoined,  I  apprehend,  from  making  an  unlawful  dis* 
podtkmofthehell. 

**  But  can  the  sending  of  the  bell  under  proper  conditions^ 
and  properly  attended  and  guarded,  as  a  Pennsylvania  eidiibit* 
to  the  Atlanta  Exposition,  be  regarded  fai  any  sense  as  an 
milawftil  or  fraudulent  act  N— I  use  the  word  fraudulent  in  the 
sense  of  misapplication  or  misuse  of  public  propeity^— >In  n^ 
judgment  it  it  pccpoaterous  to  say  so.  The  exposrtion  at 
Atlanta  is  an  event  of  great  importance,  not  only  to  our 
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brethren  in  Georgia  and  the  South,  but  to  the  whole  country. 
It  was  regarded  by  the  Legislature  of  Penn^lvania  of  so  much 
tmportanoe  that  at  its  recent  se«on  it  appointed  coounis- 
saoncrs,  and  appropriated  the  sum  of  $j8,ooo  to  defray  the 
expense  of  the  Pennsylvania  exhibit  there.  It  will  be  partici- 
pated  in  by  most,  if  not  all,  the  states,  and  it  will  be  an  event 
which  can  not  but  advance  the  interests  of  our  common 
countr>%  and  draw  doaer  and  doaer  those  bonds  of  fraternal 
union  between  the  diAerent  states,  which  are  so  generally  the 
o^finning  of  extensive  commercial  intereourse. 

*'  Rut  this  b  not  a  question  for  the  exerelse  of  our  discre- 
lum  nor  the  disicrction  of  any  court,  but  lor  the  discretioo  of 
the  city  of  Philadelphia,  the  owner  of  the  bell.  So  long  as 
the  disposition  propoied  to  be  nuMle  of  it  is  not  manifestly 
illegal,  it  is  a  matter  absolutely  within  the  discrelion  of  the 
City  Gwndls;  and  that  the  proposed  use  is  not  illegal  I 
entertain  no  doubt  whatever.** 

When  several  persons  are  nominated  by  the  goi-emor  and 
confirmed  by  the  senate  as  members  of  the  board  of  trustees 
of  state  charitable  institutions,  and  the  terms  of 
the  offices  to  be  iilled  by  the  said  appointroent  are 
•  ^^^?"^  not  of  the  same  duration,  and  do  not  begin  and 
end  at  the  same  tune,  if  the  nommatmg  message 
to  the  senate  is  indefinite  and  ambiguous  as  to  the  tenure  and 
succession  of  the  appointees,  and  does  not  show  when  the 
term  of  each  appointee  b  intended  to  begin  and  end.  the 
records  in  the  offices  of  the  governor  and  secretary  of  state  in 
regard  to  such  appointments,  as  well  as  the  commissions  issued 
to  and  accepted  by  the  appointees,  are  competent  ex'tdenoe  in 
determining  the  suocersion  and  terms  of  those  appoimed :  Lemu 
V.  CUrJt  (Supreme  Court  of  Kansas),  40  Vbc  Rep.  ioo3. 

The  areuit  Court  for  the  Eastern  District  of  Michigui,  in 
OiM  Si^s  Grm/Jkitt  C^  v.  Paa/e  Grmpkiie  C^^  68  Fed. 
Rep.  442,  has  recently  extended  the  rule  thai  aa 
officer  of  a  foreign  oorporatioii  temporarily  within 
the  jurisdiction  for  purposes  not  connected  with 
the  busincsa  of  the  corponution,  cannot  be  validly 
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Bcrved  rn'Hh  process,  and  has  held,  that  service  of  process  made 
upon  an  officer  of  a  foreign  corporation,  casually  in  the  sbte 
where  the  service  is  made,  but  where  such  corporation  has  no 
place  of  business  or  agency,  will  not  confer  jurisdictton, 
although  the  officer  was  at  the  time  engaged  upon  business 
of  the  corporation.  This  nullifies  the  decision  of  the  state 
court  in  SkkkU,  H.  &  H,  Ir^m  Co.  v.  Wity  Cmut.  Co^ 
6i  Mich.  226;  S.  C,  28  N.  W.  Rep.  77,  where  it  was  held 
that  if  the  officer  of  the  foreign  coiporation  is  irtthin  the 
jurisdiction,  and  served  there,  such  service  is  valid  to  bind  the 
corporation  and  subject  it  to  the  jurisdiction  of  the  court,  and 
the  defense  that  the  ofRcer  served  was  not  on  the  business  of 
the  corporation  cannot  avail  the  defendant,  so  fer  as  the  extia^ 
territorial  eflect  of  a  judgment  obtained  on  such  service  is 
concerned. 

The  rule  mentioned  above,  that  in  a  personal  action  against 
a  foreign  corporation,  neither  doing  business  within  the  state; 
nor  having  an  agent  or  property  therein,  the  service  of  a 
sununons  on  its  president,  while  temporarily  within  the  jurist 
diction.  Is  not  a  sufKdent  service  on  the  corporation,  was 
announced  by  the  Supreme  Court  of  the  United  Stales,  in 
(MUjr  V.  Mwmmg  Aiscv,  156  U.  S.  518 ;  S.  C,  1$  Sup.  Ct« 
Rcpi  559,  affirming  42  Fed.  Rcpi  1  la.  The  same  was  also 
held  hi  FkUBty  TrmH  &  St^efy  Vtmk  €•.  v.  MMe  SlRj.Co.. 
S3  Fed.  Rep.  85a  The  contrary  was  decided  hi  Grmrtfy  v. 
SmAirm  &t  Mmckba  €0^  (La.)»  16  So.  Rep.  866. 
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■gr  Hon.  WnjUAU  H.  Taft, 
J«^oritelTallidaiita»Clra*Oo«lori^|Niii»aiirtkGiiait>     ' 

W'ithiii  the  last  four  yean,  the  Govemora  of  Bve  or  mora 
xtates  have  thought  it  proper  in  official  meniaipef  to  deelare 
that  the  Federal  oourts  have  adted  juriadiction,  not  risfatljr 
thdn  and  have  eicerdaed  it  to  the  detrinent  of  the  Republic, 
and  to  utfge  thdr  reipective  legisbtuiei  to  petition  CongreM 
for  remedial  action  to  prevent  Ibture  uaurpation.  One  kgii* 
lature  did  prcjcnt  a  memorial  to  Congrem  reddng  the  grier- 
ancct  of  the  people  of  Its  itate  against  the  Federal  Judiduy 
and  asking  a  atrtailment  of  the  powers  unlawfully  aasuflMd 
by  them. 

The  princ^  charge  against  the  Federal  courts,  which  an 
examinatioo  of  these  documents  discloses,  is  that  they  have 
ilagnuitly  usuiped  jurisdictson,  first,  to  protect  coipofatioos 
and  peffprfiuirc  thdr  many  abuses,  and  second,  to  oppms  and 
destroy  the  power  of  organiaed  labor. 

TheK  charges  against  the  Fedend  Judiciary  have  not  been 
confined  to  messages  from  state  Governors.  TThcy  also  coose 
from  persons,  who  although  not  holding  high  office,  have  a 
standing  before  the  Bar  which  entitles  them  to  respectful 
attention.  Much  of  what  is  found  in  the  oflBdal  communica- 
tions I  have  referred  to  concerning  the  treatment  of  corpora- 
tions by  the  Federal  courts,  has  taken  form  from  the. articles 
and  addresses  of  the  editor  of  the  Amemcasc  Law  Review. 
This  gentleman,  well-known  as  an  able  and  promincm  law  text 
writer,  has  gi\'en  much  attention  to  the  Federal  dedskms  on 
corporate  matten  and  has  expressed  his  condemnatkm  of 
many  of  them  in  language  that  has  lacked  iMilhing  in  freedom, 
emphasis  or  rhetorical  figure. 

>  Ths  aboM  addrw  dtli««rad  by  J«d|S  Tift,  St  tbs  Anniil  Msstii^l  of 

tos  AncriCBB  Bsr  AitociswMi  ia  AuEsiti  sua  ssvina  by  Inai  I 
tioB,  It  ben  puMiihsd  wWb  1 
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The  one  judicial  system  to  which  all  the  memberi  of  this 
Association  bear  the  same  rebtion.  is  that  of  the.  United 
States,  and  when  I  was  honored  with  an  im'ttation  to  address 
them,  it  at  once  occurred  to  me  that  I  mi^ht  properly  ask 
their  attention  to  a  temperate  discussion  of  the  justice  of 
these  criticisms. 

I  nave  since  been  oppressed  nith  the  thought  that  the 
'.heme  might  with  more  propriety  be  left  to  one  hiving  no 
official  relation  to  the  Federal  courts,  but  drcumstances  have 
prevented  any  change  from  my  original  impulse.  I  can  only 
hope  that  my  recent  admission  to  the  inferior  ranks  of  the 
Federal  Judiciary  and  my  humble  position  therein  will  prevent 
the  suggestkm  that  what  is  here  to  be  said  has  anything  in  it 
either  of  a  personal  defence,  or  of  a  quasi  official  character. 

The  opportunity  freely  and  publicly  to  criticise  judkial 
action  is  of  vastly  more  importance  to  the  people  than  the 
immunity  of  courts  and  judges  from  unjust  aspersions  and 
attack.  Nothing  tends  more  to  render  judges  careful  in 
their  decisions  and  anxiously  solicitous  to  do  exact  justice, 
than  the  consciousness  that  every  act  of  thtirs  b  to  be  sub- 
jected to  the  intelligent  scrutiny  and  candid  criticism  of  their 
fellow  men.  Such  criticism  is  beneficial  in  proportion  as  it 
is  fiur,  dispassionate,  discriminating  and  based  on  a  lounft'l* 
edge  of  sound  legal  principles.  The  comments  made  by 
learned  text  writers  and  by  the  acute  editors  of  the  various  law 
reviews  upon  judicial  decisions  are  therefore  highly  useful. 
Such  critics  constitute  more  or  less  impartial  tribunals  of  pro- 
fessional opinion  before  which  each  judgment  is  made  to  stand 
or  fall  on  its  merits,  and  thus  exert  astrong  infliaence  to  secure 
unifbrmity  of  decision. 

But  non-proficssional  criticism  also  is  by  no  means  without 
its  uses,  even  if  accompanied  as  it  often  is  by  a  direct  attack 
upon  the  judicial  fairness  and  motives  of  the  occupants  of  the 
Bench ;  for  if  the  bw  is  but  the  essence  of  common  sense,  the 
protest  of  many  average  men  may  evidence  a  defect  in  a  judi- 
cial conclusion  though  based  on  the  nicest  l^gal  reasoning  and 
profoundest  learning.  The  two  important  elements  of  moral 
character  in  a  judge  are  an  earnest  desire  to  reach  a  just  cod> 
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duMon  and  courage  to  enforce  it  In  so  far  as  fear  of  public 
comment  cloes  not  aflcct  the  courage  of  a  judge  but  only  sipurs 
htm  on  to  search  his  conscience  and  to  reach  the  result  which 
appro\*e5t  itself  to  his  inmost  heart,  such  comment  senxs  a 
useful  purpose.  There  are  few  men,  whether  they  are  judges 
for  life  or  for  a  shorter  term,  who  do  not  prefer  to  earn  and 
hold  tlic  respect  of  all,  and  who  can  not  be  reached  and  made 
to  pause  and  deliberate  by  hostile  public  criticism.  In  the 
caw  of  judges  having  a  life  tenure,  indeed,  their  vcr>*  indcpcnd* 
ence  nwkes  the  right  freely  to  comment  on  their  dcci>inn<(  of 
greater  importance  because  it  is  the  on!y  practical  and  avail- 
able  instrument  in  the  hands  of  a  free  people  to  keep  such 
judges  aiive  to  the  najtonable  demands  of  those  they  serve. 

On  *hc  other  hand,  the  danger  of  tiestroying  the  proper 
influence  of  judicial  decisions,  by  creating  unfounded  prgu* 
dices  against  the  courts,  justifies  anil  requires  that  unjnst 
atuicks  shall  be  met  and  ans^vercd.  Courts  muxt  ultimately 
rv>t  their  defence  upon  the  inherent  stren^h  of  the  opinions 
they  deliver  as  the  ground  for  their  conclusions,  and  must 
trust  to  the  calm  and  deliberate  judgment  of  all  the  people  as 
their  best  vindication.  Hut  the  Ik^r  has  much  to  do  with  the 
formation  of  that  opinion  and  a  discussion  before  them  may 
sometimes  contain  suggestions  which  bear  good  fruit. 

Many  persons  whose  good  opinion  is  a  high  compliment 
regard  the  Federal  Judiciary  with  so  much  favor  that  they 
would  deprecate  a  consideration  of  the  criticisms  already 
stated,  as  likely  to  give  an  importance  to  them  they  do  not 
deserve.  I  cannot  concur  in  this  view.  I  believe  that  in 
large  sections  of  this  country,  there  are  many  sincere  and 
honest  citizens  who  credit  all  that  has  been  said  against  the 
Federal  courts,  and  that  it  is  of  much  importance  that  the 
reasons  for  the  existence  of  these  criticisms  and  their  injustioe 
be  pointed  out. 

It  is  not  unfair  to  those  Governors  who  are  the  chief 
accusers  of  the  Federal  Judiciary  to  say  that  they  knew  that 
the>'  were  not  speaking  as  they  did,  to  unwilling  ears.  They 
were  merely  putting  into  language  the  hostile  feeling  of  oeiw 
tain  of  their  constituents  toward  the  Federal  courts  and,  but 
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for  5uch  fedin^,  the  criticisint  would  hardly  have  been  uttered. 
It  will,  therefore,  in  a  large  measure  account  for  such  crits* 
asms,  if  we  account  for  the  popular  sentiment  the}'  were  made 
to  satisfy. 

It  mill  be  my  endeavor,  therefore,  first  to  show  that  much, 
if  iKvt  all.  of  the  present  hostility  to  the  Federal  courts  in  cer- 
tain partH  of  the  country  and  among  certain  groups  of  the 
people  can  be  traced  to  causes  over  which  those  courts  can 
exercise  no  rontcol.  sand  is  necessarily  due  to  the  character  of 
the  jt:ri^iction  with  which  they  are  vested,. and  not  to  injus- 
tice in  its  e>:erci^  ;  and.  second,  that  the  criticisms  which  such 
hostility  ban  engendered  are  in  themselves  without  founda* 
tion. 

The  htstor>*  of  the  Federal  courts  since  their  beginning  is 
full  of  in>tanoes  where  the  exercise  of  their  jurisdiction  has 
fai%-olved  them  in  popular  controi-ersies  and  has  brought  down 
upon  them  the  bitter  assaults  of  those  unCi\'orably  afiected  by 
their  decisions.  Yet  the  event  has  justified  their  course  and 
shown  the  injustice  of  the  attacks. 

The  Federal  Constitution  was  framed  to  create  a  national 
government  with  limited  powers,  and  to  mark  the  line  between 
itH  jurisdiction  on  the  one  hand,  and  that  of  the  states  and  the 
pei)f>!e  on  the  .other.  By  virtue  of  its  eighth  article,  the  state 
courts  and  a  fortiori  the  Federal  courts,  were  vested  mith 
the  pi^wer  and  charged  with  the  duty  in  judicial  ca^cs  arising 
before  them,  of  ignoring  state  laws  in  conflict  m*ith  the 'Federal 
Constituti<>n .  By  necessary  implication,  their  obedience  to  the 
fundamenul  law  also  required  them  to  ignore  Acts  of  Con- 
gress, which  were  so  plainly  in  violation  of  the  coostitutioQ 
that  even  the  necessary  and  high  respect  due  to  the  ooostnic- 
tion  by  Congress  of  its  own  powers  could  not  give  such  acts 
the  force  of  law. 

The  Federal  Judiciary  at  once  became  the  arbiter  in  the 
first  great  political  controveriy  of  the  United  States  and  one 
which  b  oontinuajly  reappearing  in  various  forms.  The  gen- 
eral language  of  the  constitution  required  construction  to  apply 
it  to  judicial  cases  arising  in  the  organisation  and  maintenance 
of  the  fovemment    The  two  parties  which  had  engaged  in 
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heitecl  conirmTr^*  over  the  adoption  of  the  cm-cnant  at  all, 
continued  H  over  its  narrow  or  broad  intcqNvUtion.  The 
Supreme  Court  in  the  beginning  was  made  up  largely  of  men 
whose  predilection  was  lor  a  liberal  construction  and  who 
beiict-cd  tborcMighly  in  the  national  idea.  This  was  soon 
manifest  in  their  dedsioni,  which  called  down  upon  the  court 
the  anathemas  of  the  strict  constructicinists.  whose  great  eflbrt 
it  thereupon  became  to  weaken  the  power  of  the  judidafy. 
It  was  attempted  to  control  their  independence  by  making 
very  wide  the  grounds  for  impeachment  The  great  Chief 
Justice  was  constantly  threatened  with  this  fate  by  partisans, 
and  the  attacks  upon  his  allq^  usurpations  were  frequcm  and' 
fierce.  Jcflerson's  severe  words  concerning  the  Federal  Judi- 
ciary, now  so  often  quoted  by  their  latter  day  critics,  were 
m'rittcn  about  i830  as  the  result  of  the  decision,  in  OJkau  v. 
PltXfttm,  reaffirming  the  power  of  the  Supreme  Court  of  the 
United  States  to  reverse  the  decision  of  the  Supreme  Court  of 
a  state  on  the  vatidHy  of  a  state  Uw  under  the  Federal  Con- 
stitution. It  is  not  surprising  that  he  who  had  inspired  the 
Kentucky  resolutions  of  179S,  declaring  the  right  of  a  state 
to  decline  compliance  with  a  Federal  law»  deemed  by  it  to 
be  in  conflict  with  the  fundamental  compact,  should  regard 
the  Federalist  Supreme  Court,  which  itsdf  asserted  the  right 
finally  to  decide  such  a  question,  to  he  "  a  thief  of  juris- 
dkrtion.'* 

Upon  political  questions,  and  such  are  those  arising  in  the 
construction  of  a  political  charter,  there  alwa}'s  have  been  and 
alwa>-s  ufill  be  diflcrenoes  of  opinion.  There  is  frequendy  no 
absolute  standard,  even  a  century  after,  in  deciding  the 
abstract  right  of  them.  We  must  be  content  to  abide  the 
result  reached  by  the  verdict  and  acquiescence  of  the  people 
whose  interests  were  involved.  Before  this  tribunal,  the  posi- 
tion of  John  Marshall  and  his  associates  on  the  Supreme 
Bench  has  been  vindicated,  and  the  critidsma  of  Thomas 
Jeflcrson  have  been  rcnited. 

'  Beginning  then  as  arbiters  in  a  political  conflict,  and  wiekl- 
hig  simihr  powers  until  to-day,  the  Federal  Judiciary  have 
never  cniaytd  immuni^  firom  hostile  attack  upon  their  con- 
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duct  or  thdr  motives.  The  great  controversy  o\'er  the  fugi- 
tive slave  law  needs  no  recounting  here.  In  the  eyes  oi  the 
abolitionists,  the  Federal  courts  and  thdr  marshals  were  instru- 
ments of  hdl  in  enforcing  the  law,  and  yet  there  could  not  be 
the  slightest  doubt  that  such  a  jurisdiction  was  plainly  within 
the  constitution.  The  change  of  feeling  toijrard  the  Federal 
courts  because  of  the  change  in  thdr  jurisdiction  with  respect  to 
the  negro  race,  affords  an  apt  illustration  df  how  mere  jurisdic- 
tion may  affect  the  popular  feeling  toward  a  court  Before  the 
war,  the  Southern  people  had  not  looked  with  disfavor  upon 
courts,  which  did  so  much  to  preserve  thdr  property,  while  at 
the  same  time  the  abolitionists  regarded  them  with  aversion. 
After  the  war,  when  for  the  protection  of  the  negro  in  his  elec- 
toral and  dvil  rights,  the  election  and  dvil  rights  bills  were 
passed,  and  thdr  enforcement  was  given  to  the  Federal  courts, 
they  became  at  the  same  time  the  objects  of  hatred  and  con- 
demnation at  the  South  and  the  great  reliance  of  thoite  who 
had  been  abolitionists  at  the  North.  Now  that  both  parties 
luive  wisely  dedded  to  let  the  election  problem  work  itself 
out,  and  to  await  the  local  solution,  which  the  results  of  fraud 
and  violence  in  elections  will  compel,  the  feeling  of  hostility 
at  the  South  against  the  Federal  Judiciary  has  greatly  abatecL 
This  is  but  one  of  many  historical  instances  showing  how 
the  Federal  courts  may  be  subjected  to  the  most  severe  criti- 
cism without  just  grounds,  merely  because  of  the  character  of 
thdr  jurisdiction.  I  come  now  to  review  the  reHsons  why 
thdr  mere  jurisdiction  has  created  a  cfecp  impression  in  many 
parts  of  the  country  that  the  evils  due  to  corporations  are 
fostered  by  them. 

The  last  two  generations  have  witnessed  a  marvellous  mat- 
erial development.  It  has  been  effected  by  the  organisation 
and  enforced  co-operation  of  simple  elements  that  for  a  long 
time  previous  had  been  separately  used.  The  organization  of 
powerful  machines  or  of  delicate  devices  by  which  the  produce 
ing  power  of  one  man  was  increased  fifty  or  one  hundredfold 
was,  however,  not  the  only  step  in  this  great  progress.  The 
aim  of  all  material  dvilization  in  its  hard  contest  with  nature 
was  the  reduction  of  the  cost  of  production,  because  theneby 
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each  nuui*s  day's  work  netted  him  more  of  the  comforts 
of  life.  Within  the  limitn  of  efficient  admini^tnition,  the 
larger  the  amount  to  be  produced  at  one  time  and  under  one 
management,  the  less  the  expense  per  unit.  Therefore,  the 
a;;grc;;ation  of  capital,  the  otlier  essential  element  with  labor 
in  producing  anything,  became  an  obvious  means  of  securing 
economy  in  the  manufacture  of  e\'crything.  Corporations 
had  Ion;*  been  known  as  convenient  commercial  titotruments 
for  securing  and  wielding  efficiently  such  aggregations  of 
cipital.  Charters  were  at  first  conferred  by  special  act  upon 
particular  tndividuaU  and  with  varying  powers,  but  «(o  great 
bccimc  the  advantage  of  incorporation  «*ith  the  iadlity 
afforded  for  managing  great  enterprises,  and  the  limitation  of 
tlie  liability  of  investors,  that  it  was  deemed  H-ise  in  this 
countr}'  in  order  to  prevent  favoritism,  to  create  corporations 
by  general  Uws  and  thus  to  afford  to  all  who  wished  it,  the 
opportunity  of  assuming  a  corporate  character  in  accordance 
therewith.  Hie  result  was  a  great  increase  in  the  number  of 
the  corporations  and  the  assumption  of  the  corporate  form  by 
seven-eighths  of  the  active  capital  of  the  country.  The  great 
jtaving  in  the  cost  of  production  brought  about  by  mechanical 
inventions  and  the  organization  of  capital  worked  incalculable 
benefit  to  the  public,  but  the  neccssar>*  price  of  it  under  our 
sx'stcm  of  free  right  of  contract  and  inviolate  rights  of  private 
propcrt>'  was  a  division  of  the  profit  between  those  who  were 
to  consume  the  product  and  thoj<e  whose  minds  conceix-ed  and 
whose  hands  executed  the  work  of  production.  The  total 
wealth  of  the  whole  country  was  thus  enormously  increased, 
but  of  the  increase  more  was  necessarily  accumulated  in  some 
hands  than  others.  In  tlie  generad  prosperitx-  caused  by  the 
revolution  in  methods  of  production,  captains  of  industry 
amassed  fabulous  fortunes,  and  the  aggregations  of  capital 
under  corporate  management  became  so  great  as  to  stagger 
the  imaginaticn.  In  the  mad  rush  flbr  mone\*  which  previous 
successes  had  stimulated,  it  is  not  to  be  wondered  at  that 
some  of  the  accumulated  wealth  was  corruptly  used  to  secure 
undue  business  advantages  from  legislati\*e  and  executKv 
sources,  and  that  many  of  the  political  agcsdes  of  the  people 
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became  tainted.  The  impersonal  character  of  corporations 
aflbrded  a  freedom  from  that  restraint  in  the  use  of  money  for 
political  corruption,  which  is  often  present  when  the  would-be 
briber  is  an  individual.  Men  of  good  repute  with  compla- 
cence and  intentional  ignorance  acquiesced  in  tlie  use  of 
corporate  funds  to  buy  legislators  and  councilmen  in  the 
corporate  interest  when  they  would  not  wish  or  dare  to  adopt 
such  methods  In  thdr  individual  business.  The  enormous 
increase  in  corporate  wealth  furnished  the  means  of  corruption, 
and  the  prospect  of  ill-gotten  gains  attracted  the  dishonest 
trickster  into  politics  and  cJebauched  the  weak,  while  the  honest 
and  courageous  were  often  driven  into  private  life.  The  Genie 
of  corruption  in  politics,  whkh  the  corporations  called  up  has 
lived  to  plague  them,  and,  although  many  great  companies 
have  secured  all  they  wish  from  legislative  bodies,  they  are 
regarded  by  the  political  blackmailers  as  fair  game,  and  the 
corruption  fund  is  still  maintained  to  prevent  oppression.  The 
people  not  unjustly  have  charged  these  public  evils  to  the 
management  of  corporations. 

Another  evil  has  been  the  injustice  done  to  the  real  owners 
of  corporate  property  by  the  reckless  and  dishonest  manage- 
ment of  its  nominal  owners.  The  great  liberality  of  the 
general  laws  for  the  formation  of  corporations,  and  the  entire 
fiulure  to  exercise  any  stringent  visitorial  powers  over  them, 
have  enabled  the  active  promoters  and  managers  of  large  enter- 
prises carried  on  at  a  distance  from  the  homes  of  the  real 
owners  to  increase  the  corporate  indebtedness  and  capital 
stock  so  £ir  beyond  any  fair  valuation  of  their  property  as  to 
put  the  entire  control  of  it  in  the  liands  of  the  holders  of 
worthless  stock,  who  have  nothing  at  stake  in  the  corporate 
success.  The  real  owners,  the  bondholders,  are  at  the  mercy 
of  this  irresponsible  management  till  insolvency  comes.  The 
feckless  business  methods,  which  such  an  irresponsibility  and 
lack  of  supervision  invite,  create  an  unhealthy  and  feverish 
competition  in  every  market,  wholly  unrestrained  by  the 
natural  caution  which  the  real  owner  of  a  business  must 
fecL  The  concern  is  kept  going  with  no  hope  of  legitimate 
profit,  but  amply  to  pay  large  salaries,  or  to  frvor  imduly 
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some  ocher  enterprise  in  mhich  the  nuuiagcra  have  a  real 
tntefcst. 

Another  icaioii  lor  popular  distrust  of  corporate  methods 
is  the  uw  by  oorporatioiis  of  great  amounts  of  capital  to 
monopotixeand  contrctl  particular  industries.  It  is  my  sincere 
belief  that  no  such  control  or  monopoly  can  be  matntaiiied 
permanently,  unless  it  »  buttressed  by  positive  legislation  giv- 
ing  an  undue  ad\'antage  over  the  public  and  competitors.  Of 
course,  by  close  business  methods  and  by  improving  all  the 
economical  advantages  which  the  manufiicture  of  a  commodity 
on  an  enormous  scale  aflbrds.  the  cost  of  production  may  be  so 
reduced  as  to  discourage  competition  on  a  smaller  scale,  but, 
unless  the  fear  of  it  performs  the  same  useful  oHke  lor  the 
bcndit  of  the  public  by  continuing  the  lourest  profitable  prices, 
actual  competition  will  certainly  j^jpcar.  Whatever  the  late 
such  trusts  may  ultimately  hare,  it  has  often  happened  that  in 
their  formation  and  early  history,  the  plan  adopted  has  been 
the  forced  buying  out  of  every  competitor  or  his  ruin  b}'  uiKler* 
selling  him  at  heav)*  loss,  so  as  to  put  the  public  and  the 
market  for  a  time  at  least  at  tlie  mercy  of  one  greedy  corporate 
concern.  Such  methods  and  such  a  resuh  luturally  fUl  the 
people  with  anxious  fears  and  a  hostile  feeling  toward  aggre* 
gations  of  corporate  wealth. 

In  spite  of  these  weU-knoi^n  evils,  nothing  can  be  clearer  to  a 
calm,  intelligent  thinker  than  that  under  conditions  of  modem 
society,  corporations  are  indispensable  both  to  the  further 
nuterial  progress  of  this  country  and  to  the  m.iintvn.'iiKe  of 
that  we  have  enjoyed.  The  evils  must  be  rcmedkd.  but  not 
by  destroying  one  of  the  greatest  instruments  for  good  that 
social  man  has  devised.  Nevertheless,  so  strong  has  the 
hostilit}*  to  corporatkxis  become,  especially  in  ceruin  of  the 
Southern  and  Western  states  m-here  the  agricultural  com- 
munity is  large,  life  is  hard  and  wealth  is  rare,  that  any  plan 
which  can  be  contrived  to  diminish  the  property  of  corpora^ 
tions,  or  to  cr^iple  thdr  efficiency  seems  to  meet  with  fevor. 
The  feeling  is  especially  directed  against  the  railway  corpora- 
tions, although  without  their  aid  and  presence^  these  very  com- 
munities wottU  be  helpless  and  poor,  indeed. 
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The  last  decade  in  Europe  has  been  prolific  of  doctrines  and 
theories  lor  the  amelioration  of  the  human  race  by  the  aboli- 
tion of  private  property  and  private  capital,  by  the  vesting  of 
all  the  means  of  production  in  the  government  for  the  benefit 
of  all  the  people,  and  b>'  the  distribution  of  the  product  accord- 
ing to  fixed  standards  of  merit.  While  sodalism  has  not 
obtained  much  of  a  foothold  in  this  country  as  such,  even  in 
those  sections  already  referred  to,  schemes  which  are  neces- 
sarily socialistic  in  their  nature  are  accepted  planks  in  the 
platform  off  a  large  political  party.  The  underlying  principle 
of  such  schemes  b  that  it  is  the  duty  of  the  Government  to 
equalize  the  inequalities  which  the  rights  of  free  contract  and 
private  property  have  brought  about,  and  by  enormous  outlay 
derived  as  iar  as  possible  from  the  rich,  to  aflbrd  occupation 
and  sustenance  to  the  poor.  Howevet  disguised  such  plans 
of  social  and  governmental  reform  are,  they  find  their  support 
in  the  willingness  of  their  advocates  to  transfer  without  any 
compcnsation'from  one  who  has  acquired,  a  Urge  part  of  hb 
acquisition  to  those  who  have  been  less  prudent,  energetic  and 
fortunate.  This  of  course  involves  confiscation  and  the 
dcitniction  of  the  prihdple  of  private  property. 

Under  the  fourteenth  amendment  the  question  whether  legis* 
lation  and  state  action  deprive  any  person  of  his  property 
without  due  process  of  law  has  become  a  Federal  one,  and  by 
the  Act  of  1875,  it  is  cognizable  by  the  Qrcuit  Courts  of  the 
United  States. 

The  prqudices  above  adverted  to  have  led  to  much  legisla- 
tion hostile  to  corporations  both  resident  and  non-resident.  It 
takes  the  form  of  discriminating  taxation,  of  the  regulation  of 
rates  to  be  charged  by  those  companies  engaged  in  quasi 
public  business,  and  sometimes  of  the  direct  deprivation  of 
vested  rights.  In  all  such  cases  resort  is  at  once  had  to  the 
inferior  Federal  courts  by  the  corporations  injuriously 
aflRected,  to  test  the  validity  of  the  state's  action,  and  it  not 
infirequently  happens  that  it  becomes  the  duty  of  such  courts 
to  declare  void  the  legislation  involved  and  to  eiyoin  state 
oflkers  from  seizing'  or  injuring  the  property  of  corponoions 
vader  its  provisions.    Such  a  decision  in  a  corpomtion-hating 
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community  at  once  tends  to   mark  the   Federal  coun^  as 
friends  and  protectors  of  corporations. 

The  repeated  cfTortn  of  different  state  le;;islatures  to  impose 
restrictions  upon  interstate  commerce  to  secure  some  apparent 
advantage  to  thdr  own  constituents,  evidence  the  proCound 
wisdom  of  the  framers  of  the  constitution  in  vesting  complete 
control  thereof  in  the  National  Government ;  hut  the  tribunals 
whose  jurisdiction  is  constantly  invoked  judicially  to  declare 
void  all  such  le^n^l^^ion,  do  not  for  the  time  commend  them- 
selves to  the  (avor  either  of  those  who  urged  its  passage  or  of 
those  who  H*ere  to  profit  by  its  operation,  and  the  (act  that  the 
complainant  in  such  litigation  is  frequently  a  railroad  or  trans- 
portation company,  only  confinns  the  view  of  the  undue  Uvor 
of  these  courts  to  such  litigants. 

The  jurisdiction  of  the  Federal  Judiciary  does  not  end  with 
the  enforcement  of  national  laws  in  the  interest  of  the  whole 
country  against  the  temporary  interest  of  a  part.  They  are 
are  also  required  to  administer  justice  between«the  dtixens  of 
different  states.  It  goes  without  saying,  that  this  judicial 
power  was  given  to  prevent  the  possibility  of  injustice  from 
local  prejudice,  and  not  because  in  ever>'  case  it  was  supposed 
to  exist.  The  entire  jurisdiction  rests  on  the  exceptional 
instances,  for  in  a  great  majority  of  cases  the  same  results 
would  certainly  be  reached  in  the  courts  of  the  state  as  in  the 
Federal  courts.  But  in  those  courts  or  states  where  there  is 
real  danger  from  prejudice  against  a  stranger,  the  same  cause 
which  is  likely  to  obstruct  justice  for  the  foreign  suitor  creates 
a  local  feeling  of  resentment  against  the  tribunal  established  to 
defeat  its  effect.  The  capital  invested  in  great  enterprises  in 
the  South  and  West  is  owned  in  the  East  or  abroad,  and  the 
corporations  which  use  it  are  therefore  frequently  organised 
in  a  different  state  from  that  in  which  the  investment  is  made. 
Such  companies  all  carry  their  litigation  into  the  Federal 
courts  on  the  ground  of  diverse  citizenship  with  the  opposing 
party,  and,  in  view  of  the  deep-seated  prejudice  entertained 
against  them  by  the  local  population,  it  is  not  surprising  that 
they  do.  That  in  most,  if  not  in  all  cases,  the  feettng  that 
prompts  this  avoidance  of  the  state  courts  does  great  injustioe 
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to  the  State  judiciary  is  undoubtedly  true.  In  jury  trials, 
however,  the  fear  of  injustice  from  local  prejudice  is  certainly 
sometimes  justified.  In  these  same  states  where  the  narrow 
provincial  spirit  is  strong  and  local  prejudices  exist,  there  b 
deep  fear  of  the  abuse  of  judicial  power,  and  the  legislation 
of  the  state  is  directed  to  minimizing  the  influence  and  control 
of  the  judge  over  the  action  and  deliberation  of  the  jury.  The 
extent  to  which  this  is  carried  was  clearly  set  forth  in  an  inter- 
esting article  read  before  this  association  by  Mr.  Justice' Brown 
some  >'ears  ago.  The  slightest  circumstance,  although  fur- 
nishing but  a  scintilla  of  evidence  to  support  the  contention  of 
either  party,  n^iuires  the  submission  of  the  case  to  tlie  jury. 
The  office  of  a  judge  is  reduced  to  that  of  a  mere  moderator 
of  the  trial  He  is  only  permitted  to  lay  down  a  few  general 
principles  of  law  in  advance  of  the  argument,  while  the  appli- 
cation of  them  to  the  (acts  of  the  case  and  conflicting  evidence 
is  really  committed  to  the  zeal  of  contending  counsel.  The 
tendenc)*  of  such  procedure  is  to  leave  to  the  unrestrained 
impulses  of  the  jur>'  the  settlement  of  all  the  issues  of  the  case. 
Though  the  injustice  likely  to  result  to  corporations  from  this 
procedure  is  manifest,  the  people  of  a  localit>*  where  local 
prqudice  exisU  have  come  to  think  that  they  have  a  vested 
right  to  the  chances  of  success  which  it  gives  them  in  a  suit 
against  such  opponents.  When,  therefore,  in  controversies  with 
corporations  of  other  states,  they  are  carried  before  a  court  in 
which  the  jur>'  are  not  their  friends  and  neighbors,  and  in  which 
the  power  is  given  to  the  judge  to  direct  a  verdict  when  the 
evidence  for  either  party  is  so  slight  that  a  contrary  verdict  mu< 
be  set  aside,  to  comment  on  the  e\-idence,toapply  the  law  thereto, 
and  to  make  plain,  if  need  be,  what  the  legal  sophistries  of  coun- 
sel and  their  inaccurate  statements  of  the  evidence  may  ha\'e 
obscured,  they  feel  that  they  are  in  a  tribunal  which  they 
should  avoid  and  which  the  corporations  should  naturally 
seek.  The  constant  struggle  of  most  corporations  to  avoid 
state  tribunals  in  the  sections  of  the  country  referred  to,  and 
to  secure  a  Federal  forum,  even  though  it  is  followed  by  only 
limited  success  in  the  result  of  the  litigation,  is  chiefly  the 
cause  for  the  popular  impression  in  those  states  that  the 
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Federal  courts  are  the  friends  of  corporatioiis  and  protectori  of 
their  abusies. 

Thojie  abusci.  hom-c^ier,  reall>-  find  thdr  chief  caine  in 
political  corruption,  which  it  is  wholly  beyond  the  power  of 
the  Federal  courts  to  prevent  or  eradicate.  Too  frequendy 
the  popular  impulse  is  to  remedy  or  punish  the  evil  by  ffxinti 
judgment  against  the  great  corporations  in  every  caice.  no 
matter  what  the  particular  issues  or  lacts  are,  on  the  ground 
that  the  corporation  has  prnbably  increa.<ed  its  capital  or 
attained  its  success  by  corrupt  methods.  It  is  hardly  ncoes« 
sary  to  point  out  that  this  mode  of  punishment  by  forfdture 
and  chance  distribution  cannot  be  countenanced  in  a  court  of 
justice,  homie\*er  meritorious  the  cau^  of  complaint  upon  which 
it  is  founded. 

Corporate  corruption  csinnot  be  directly  punished  in  the 
Federal  courts,  becautie  the  bribery  of  which  many  corporations 
are  guilty  is  most  difficult  of  legal  proof  and  crimes  of  this  char* 
acter  are  usually  committed  agamst  the  sute.  so  that  Federal 
courts  have  no  cogniance  of  them.  It  has  been  wisely  set* 
tied  by  the  adjudication  of  all  courts,  state  and  Federal,  that 
the  evils  resulting  from  vetting  in  courts  the  power  to  set 
aside  otherwise  bwful  acts  of  the  legislature  for  alleged  cor* 
ruption  in  their  passage*  would  exceed  even  the  wrong  done 
by  such  legislation,  because  of  the  uncertainty  it  would  ghw 
to  the  binding  effect  of  all  laws  and  the  overwhelming  influ* 
ence  such  powder  to  inquire  into  legisbtive  motives  would  give 
the  judicial  branch  of  the  government  in  respect  of  all  legis* 
lative  action. 

The  abuses  which  too  llbeml  charters  and  insufficient  visit- 
orial  power  permit,  are  either  for  the  state  l^gbUtures  or  for 
the  state  executive  and  courts,  by  ^m#  wamuii»,  to  correct  and 
remedy.  State  Uws,  which  should  forbid  the  issue  of  stock 
or  the  issue  of  bonds  by  any  corporation  until  after  an  exami- 
nation by  a  state  board  of  supervision  mto  the  affiura  of  the 
company  and  a  certificate  that  the  assets  justify  it,  would  do 
much  in  this  direction.  The  Federal  courts  can  do  nothing  to 
prevent  such  abuses,  and  thdr  action  is  not  usually  invoked  until 
the  evil  is  done,  and  only  a  bankrupt  estate  is  left  to  administer. 
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The  combinations  known  as  trusts  are  now  before  the  state 
courts, 'and  I  have  no  doubt  from  their  decisions  that  legisla- 
tion which  experience  will  suggest,  both  by  way  of  super- 
vision over  coqwrations  and  by  criminal  laws,  will  suppicsa 
much  of  their  evil  methods.  It  is  settled  and  rightly  settled, 
I  submit,  that  the  national  government  can  do  nothing  in  this 
direction,  except  where  such  trusts  are  for  the  purpose  of 
diiectly  controlling  interstate  commerce. 

The  main  public  evil  of  corporate  growth,  the  corruption 
of  politics,  must  be  reformed  by  the  people  and  not  by  the 
courts.  Courts  aie  but  conservators ;  they  cannot  cflect  great 
soda!  or  political  changes.  Corporations  there  must  be  if  we 
would  progress;  accumulation  of  wealth  there  will  be  if 
ptivate  property  continues  the  keystone  of  our  society ;  the 
temptation  to  use  money  to  corrupt  legislatures  and  other 
political  agencies  will  remain  potent  as  long  as  undue 
privilege  for  coqx>rations  can  be  thus  secured.  The  only 
real  remedy  is  in  the  purification  of  the  politics  of  the 
country,  and  the  selection  of  incorruptible  public  servants. 
Dark  as  the  prospect  sometimes  seems  for  such  a  change, 
we  must  not  and  need  not  despair.  Public  opinion  is  sounds 
the  great  heart  of  ihe  American  people  is  honest,  and  slowly 
but  surely  -the  light  is  breaking  in  on  them.  The  adop- 
tion of  civil  service  reform  in  Federal,  state  and  munidpa! 
government  is  as  certain  to  come  as  the  tuition  is  to  Ihre,  and 
with  its  complete  establishment  the  end  of  those  indispea^able 
assistants  of  successful  political  corruption,  the  machine  and 
its  boss,  will  cease  to  be.  The  mad  rush  for  wealth,  the 
fevered  condition  of  business  and  the  opportunity  for  making 
sudden  fortunes  have  uken  the  attention  of  the  more  intelli* 
gent  people  from  politics  and  made  them  blind  or  callous  to 
political  abuses.  With  their  greater  ability  to  see  and  appre- 
ciate the  dangers  of  the  republic,  their  share  of  the  blame  for 
present  conditions  is  greater.  But  there  are  many  signs  of  a 
quickened  public  conscience  and  of  a  m-iUingness  on  the  put 
of  the  mtelligent  and  the  pure  to  interest  themselves  in 
politics  for  their  country's  good. 

The  present  sucoessfol  use  of  corrupt  methods  by  coqiofm* 


590        RBCSKT  CRITICISM  OP  THE  FEDERAL  JUDIOARY. 

tions  is  directly  due  to  the  neglect  of  the  people  to  exefdse 
the  eternal  watchfulness  which  is  the  price  of  pure  govern- 
ment ;  but  those  whose  interest  it  is  to  secure  popular  support 
and  who  are  willing  to  secure  it  by  appeals  to  prejudice  do  not 
tell  the  people  unpleasant  truths,  and  are  glad  to  find  a  scape- 
goat for  the  people's  sins  in  the  Federal  Judiciary.  It  well 
ruund<(  a  rhetorical  period  to  point  to  the  Federal  Judiciary  as 
an  irresponsible  and  irremovable  body,  wholly  out  of  touch 
with  the  people  and  conm'ving  at  corporate  abuses. 

To  an  impartial  observer  it  must  seem  remarkable  that 
judges  slmuld  conceive  a  love  for  soulless  corporations  and 
unduly  favor  them.  Living  as  most  of  these  judges  do  on 
their  salaries  and  deriving  no  profit  from  corporate  invostmenti* 
they  would  seem  to  find  little  in  their  lives  to  blind  them  to 
the  injustice  of  any  claim  or  defence  which  a  wealthy  corpo- 
ration may  make. 

If  it  were  conceded  that  greed  of  power  is  an  incentive  so 
strong  that  Federal  judges  ha\'e  yielded  to  it  and  have 
extended  their  jurisdiction  over  corporations  beyond  the  lines 
marked  by  the  constitution  and  the  laws,  this  is  iar  from 
establishing  that  justice  has  not  been  meted  out  to  corporate 
suitors  with  impartial  hand.  The  (act  i^that  when  we  come 
to  examine  in  detail  the  char^ges  against  |he  Federal  courts, 
the  burden  of  them  is  that  they  have  assumed  jurisdiction  over 
corporate  litigation  without  constitutional  and  legal  right,  and 
not  that,  in  the  hearing  on  the  merits,  corporations  have  been 
unduly  favored.  The  latter  is  alwa>'s  assumed  as  a  granted 
premise  when  the  former  is  deemed  to  be  established. 

Having  pointed  out  some  of  the  reasons  why  tlie  jurisdiction 
of  the  Federal  courts  in  respect  to  corporations,  be  it  exercised 
never  so  impartially,  must  under  exbting  conditions  arouse  deep 
prejudice  against  them,  and  call  forth  severe  assaults  upon  their 
conduct  and  motives,  I  come  now  to  examine  more  in  detail 
the  charges  which  have  been  made  by  those  who  attempt  sped- 
ficatioiu. 

The  first  is  that  the  Supreme  Court  in  holding,  in  the  Dart- 
mouth College  case,  the  legislative  charter  of  a  corporation  to 
be  a  contract,  the  repeal  of  which  was  the  impairment  of  its 
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o>>li;^tion  and  was  inhibited  by  the  Federal  constitution,  com- 
mitted a  fundimenul  error,  induced  thereto  by  greed  of  juris- 
diction, and  thus  ftimished  to  corporations  the  means  of  main- 
taining and  enjoying  corruptly  purchased  privileges.  I  do  not 
propose  to  discuss  this  much  criticised  case  because  it  was 
decided  in  1820,  and  has  now  nothing  but  an  historical  interest ; 
for  no  charter  has  been  granted  for  years  which  docs  not  c«>ntain 
a  clause  permitting  its  repeal  or  amendment,  and  a  court  could 
hardly  give  a  wider  scope  to  such  a  reservation  clause  in  (avor 
of  the  state's  power  than  that  which  the  Supreme  Court  of  the 
United  States  gave  in  the  Greenwood  Freight  Company  case. 
With  reference  to  the  accusation  that  it  was  greed  of  jurisdic- 
tion which  induced  the  court  to  hold  that  the  revocation  of  a 
grant  by  a  state  was  the  impairment  of  a  contract  and  so  within 
the  Federal  constitution,  it  should  be  said  that  the  people  of 
the  United  States,  instead  of  condemning  this  assumption  of 
jurisdiction  have  by  subsequent  amendment  expressly  extended 
the  Federal  Judicial  power  to  the  cognizance  of  state  aggres- 
sion upon  all  vested  rights  whether  resting  in  grant,  contract 
or  otherwise. 

And  this  suggests  the  charge  against  the  Supreme  Court 
that  it  improperly  seized  additional  coqx>rate  jurisdiction  in  its 
holding  that  the  fourteenth  amendment  forbidding  a  state  to 
deprive  any  person  of  life,  liberty  or  propcrt>-  without  due 
process  of  law  protects  the  property  of  coqx>rations  as  well  as 
that  of  natural  persons  *  tt  is  difficult  to  see  how  any  other 
result  could  have  been  reached.  For,  even  if  artifical  persons 
are  not  referred  to  in  the  amendment,  natural  persons  neces- 
sarily have  vested  rights  in  the  property  of  corporations.  It 
is  said  that  the  construction  should  have  been  limited  so  as  to 
exclude  corporations  because  the  moving  cause  was  only  to 
give  national  protection  to  a  newly  freed  race.  In  the  light  of 
the  general  language  of  the  amendment,  this  would  have  been 
a  narrow  construction  indeed,  and  one  which  nothing  could 
have  jtistilied  except  the  conviction  now  firmly  held  and 
declaned  in  some  quarters,  that  Federal  jurisdiction  to  preserve 
any  rights,  even  those  declared  in  Magna  Cbarta,  is  an  unmiti- 
g^ed  evil  to  be  avoided  by  inteipretatioo  however  stiained. 
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And  yet  the  Supreme  GMirt  is  attacked  with  invective  and 
epithet  by  the  same  critics  lor  revising  to  hold  in  the  Sug^ 
Trust  case  that  the  power  to  regulate  interstate  comroeroe 
includes  within  it  the  power  to  inhibit  the  purchase  by  one 
company  of  substantially  all  the  phuits  for  refining  sugar  in 
this  country  %nth  the  purpose  of  controlling  its  sugar  markets. 
To  extend  the  Federal  regulation  of  interstate  commerce  to 
that  of  the  purchase  of  the  means  of  producing  a  commodity 
which,  when  produced,  b  to  be  the  subject  of  commerce  both 
state  and  interstate,  requires  a  construction  of  the  inter^te 
commerce  clause  so  broad  that,  if  accepted,  it  would  ha\ie 
been  difficult  to  fix  a  limit  beyond  which  Gmgress  might  not 
go  in  its  control  of  mercairtile  business  and  manufiicturing  in 
every  community.  It  would  have  seemed  to  give  some  ground 
for  the  charge  so  often  made  that,  through  Federal  judicial 
decisions,  rights  of  the  states  are  being  absorbed  in  the 
natKNial  government 

As  I  have  already  said,  the  burden  of  the  spedficatkms 
against  the  Federal  Judidar>'  b  not  that  they  unduly  fiivor 
corp«>rations  in  the  hearing  of  cases,  but  that  they  have  tm* 
properly  given  corporations  opportunities  to  avoid  the  state 
courts  by  resorting  to  the  Federal  courts.  Hence  the  decisions 
of  the  Supreme  GNirt,  by  which  coq^oratkNis  organtacd  in  one 
state  and  sueing  or  being  sued  in  another  are  permitted  to 
select  the  Federal  courts  as  a  forum,  have  been  the  subject  of 
the  severest  animadversion,  and  the  juc^^  rendering  the 
dcdstions  are  charged  with  having  been  consciously  guilt}*  of 
flagrant  usurpation  and  with  intentional  violation  of  the  law 
and  the  constitution.  When  corporations  first  appeared  in  the 
Federal  courts,  it  was  held  that  a  corporation  was  not  a  dtiicn 
within  the  meaning  of  the  judiciary  act  or  the  constitution,  and 
that  Federal  jurisdiction  asserted  on  the  ground  of  di\'ersc 
ddsenship,  in  a  cause  to  which  a  corporation  was  a  party, 
must  depend  on  the  dtiaenship  of  the  stockholders  or  mem* 
bers  of  the  corporatioa.  As  it  had  also  been  ruled  that  the 
words  of  the  judidar>'  act  giving  circuit  courts  jurisdiction  in 
e\'ery  suit  between  a  dtiaen  of  the  state  where  it  was  brought, 
and  tiie  dtiaen  of  another  state  only  ioduded  suits  i^iere  all 
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the  parties  on  one  side  m*ere  of  diflerent  citizenship  from  that 
of  all  of  those  on  the  other,  the  result  was  that  no  corporation 
ciHild  resort  to  a  Federal  court  unless  all  its  stockholders 
were  citizens  of  another  state  from  that  in  which  the  suit  was 
brought,  and  the  ownership  of  one  share  by  a  resident  of  the 
same  state  with  that  of  the  opposing  party  ousted  the  jurisdic* 
tion.  And  this,  the  Supreme  Court  held  until  1844.  In  that 
year  the  question  arose  again,  and  the  court  held  that,  for 
purposes  of  Federal  jurisdiction,  a  corporation  was  a  citizen 
of  the  state  which  created  it,  and  soon  thereafter  laid  down 
the  doctrine,  always  followed  since,  that  the  members  of  a 
corporation  are  to  be  conclusively  presumed  to  be  ddnns 
of  the  state  of  its  creation.  This  conclusive  presumption  was 
a  fiction,  adopted,  as  Mr.  Justice  Bradley  has  explained, 
to  avoid  the  difficulty  and  injustice  caused  by  the  frequent 
appearance  in  such  cases  of  a  single  resident  stockholder. 
It  was  in  eflect  a  changed  construction  of  the  judiciary  act 
for  reasons  which  had  not  forcibly  presented  themselves  to 
the  court  when  the  question  first  arose.  It  was  certainly  true 
that  when  corporations,  organized  in  other  states  than  that 
where  suit  was  brought,  appeared  in  litigation,  they  represented 
members,  a  great  majority  of  whom  were  either  citizens  of 
other  states  or  aliens.  If  any  local  preju<fice  was  likely  to 
have  eflect  against  a  non-resident  natural  person,  it  certainly 
would  have  eflect  against  a  corporation  from  another  state, 
and  the  ownership  of  a  few  shares  of  its  stock  by  a  resident 
would  not  obviate  it  The  result  reached  b>'  the  decisions 
was  quite  within  the  constitutional  grant  of  Federal  judicial 
power,  for  that  covers  all  controversies  between  citizens  of 
different  states,  and  it  is  immaterial  whether  in  such  controverw 
sies  are  also  involved,  on  both  sides,  citizens  of  the  same  state. 
There  was  such  a  real  difference  for  the  practical  purposes 
of  a  trial  and  the  bearing  of  local  prgudice  upon  it  bet»'ecn 
a  suit  by  or  against  a  foreign  corporate  body  with  one  or 
note  resident  stockholders,  whose  identity  was  lost  in  that  of 
the  corporate  party  litigant,  and  a  suit  by  or  against  parties  to 
the  record  who  were  natural  persons,  some  of  then  resadenr 
and  others  noii-residenti,  that  the  exception  made  in  respf 
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to  corporations  in  the  cstabUshcd  construction  of  the  judh 
ciary*  act  would  seem  sound  and  reasonable 

The  boldin((  that  a  foreign  or  non-resicScnt  corporalioa 
mu»t  be  excluded  from  resort  to  a  Federal  Ibrum,  bt-cause  it 
had  one  or  more  resident  »tockholdcni  wi>uld  practkaliy 
dq>ri\x  the  owners  of  nearly  all  foreign  capital  to  be  in\c&ted 
in  the  newer  states  of  the  Union  of  any  opportunity  to  sue  or 
dc^'nd  in  the  Federal  couiis,  because,  in  the  natute  of  things, 
their  capital  must  assume  a  cofporate  form,  and  in  compuiiet 
uith  thousands  of  shar^  of  capital  stock  transferable  mhhoot 
restriction,  a  share  or  t^vo.  at  least,  would  be  sure  to  find  its 
«ay  into  tiie  ponsession  of  a  resident  owner.  And  yet  the 
roanon  fcr  the  constitutional  pro\isii  n  applied  nK»rc  strongly 
to  such  corporate  investments  than  to  the  se  cf  non-resident 
natufitl  pcrsuns. 

The  ruling  nas  directly  in  the  interest  of  the  ncu-  stales 
wiio  were  tliirMin*;  for  foreign  capital,  because  it  removed  one 
of  the  hindrances  to  iu  coming.  It  uas,  therrfore.  exactly  in 
accord  with  the  intention  of  the  c«  n>titutton.  It  gives  but  a 
contiacscd  view  of  the  purpose  of  tlie  fraincn  of  that  in!<tni- 
mcnt  in  providing  a  tribunal  between  cittaens  of  diArrent 
suites,  which  was  equally  related  to  botli,  to  regard  it  solely 
from  tlie  stumip'iint  of  the  non-resident  and  as  intended 
only  tu  >rcure  a  benefit  for  him.  It  is  crediting  them  with  a 
ni'.ich  more  statesmanlike  object  to  say,  that  while  the  provi- 
sion was.  of  course,  intended  to  avoid  actual  injustice  finom 
l<tcal  prejudice,  its  more  especial  purpose  was  to  allay  the 
fears  of  such  injustice  in  the  minds  of  those  whose  material 
aid  was  ncccssar)*  in  de\'eIoping  tlie  comnicrcial  intercourse 
between  the  states,  and  thus  to  induce  such  intercourse  and 
the  investnnent  of  capital  owned  by  dtiiens  of  one  state  m 
another.  In  this  light,  it  is  only  one  of  aex-eral  provisioas  of 
tlie  constitution  intended  to  prevent  unnecessary  and  preju- 
diced restraints  upon  interstate  commerce,  and  it  confers  more 
benefit  upon  those  against  whose  prejudice  it  is  intended  as  a 
shield  than  upon  those  whose  mtereHs  ate  directly  proCeded. 

Tlie  decisions  under  discussion  were  made  by  the  Supreme 
Court  in  the  days  of  Chief  Justice  TAimr,  and  with  his  oon- 
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currence  at  a  time  when  itf  members  are  now  thought  to 
have  been  inclined  toward  a  narro«'cr  construction  of  the 
constitution  and  Federal  jurisdiction  and  powers  than  their 
predecessors. 

Moreover,  the  people  of  the  United  States  for  fifty  >'ears 
have  acquiesiced  in  thin  holding;.  In  the  last  half  century,  it 
has  always  bciai  m'ithin  the  power  of  Congress  by  two  lines 
of  legislation  to  rc\x7sc  it»  and,  although,  during  that  period, 
the  party  of  strict  construction  and  state's  rights  m'as  for  years 
in  omtrol  of  Congress,  and  the  judiciar>'  act  was  four  times 
sub.Ht«intiaIly  amended,  the  deci.<ions  remain  the  law  of  the  land. 
When  it  requires  a  ccnstitutional  amendment  to  correct  or 
rcsiiain  an  unwarranted  aMumption  of  power  by  a  court,  the 
machinery  for  securing  it  is  mj  cwmben^ome  that  the  failure  by 
thn  nv:an!(  to  restrain  the  court  is  not  a  conclusive  argument 
in  favor  «»f  the  people's  acquic»sccncc  in  the  court's  assertion 
of  juri  dicti.^n.  But  where,  as  in  the  present  case,  the  ksue 
wa7<  merely  one  of  construing  a  stitutc,  the  Ciiluie  of  Con- 
gress for  half  a  century  to  amend  or  overrule  the  construction 
given  is  as  strong  an  argument  as  can  be  .-•dduced  to  justify 
the  action  of  the  court,  and  would,  in  this  case,  seem  to  be  the 
best  possible  refutation  of  the  se\xre  char};c  that  thir  Judges, 
m'ho  made  these  decisions,  were  guilty  of  flagrant  and  inten- 
tional usurpation. 

If  it  is  true  that  citizens  of  one  state  organize  corpo- 
rations under  the  laws  of  another  state  to  do  business 
In  the  former  state,  and  thereby  carry  controversies  with  their 
fellom*  citizens  into  the  Federal  courts,  this  is  an  abuse  which 
should  be  remedied  by  Congress  as  other  frauds  upon  the 
jurisdiction  luive  been  provided  against. 

The  Federal  courts  have  also  been  severely  arraigned  for 
undue  amplification  of  their  powers  in  the  matter  of  receivers 
of  railroad  companies,  due  as  it  is  charged  to  their  leaning 
toward  such  corporations  and  a  desire  to  protect  them.  This 
count  of  the  general  indictment  against  the  Federal  Judiciary 
is  more  fully  and  elaborately  treated  in  a  memorial  presented 
to  Congress  by  the  Legislature  of  South  Carolina,  than  any* 
where  else.    The  occasion  for  the  protest  was  the  commit- 
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menu  for  cootempl  b>'  the  Circuit  Court  of  the  United  Sutes 
sitting  in  South  Carolina  of  certain  state  officers.  In  one  cue 
the  contemnon  were  taxing  officers  who,  though  they  kncv 
the  property  to  be  tn  the  handft  of  the  receiver  of  the  Federal 
court,  without  any  application  to  the  court,  seized  it  for  taxes. 
In  tlie  other  case,  a  constable  without  search  warrant  broke 
into  the  warehouse  of  a  railroad  in  the  hand^  of  the  court's 
receiver  and  seised  a  cask  of  Ikiuor  on  the  ground  that  it  had 
been  transported  into  the  state  contrary  to  the  pnn-isions  of 
the  state  dispensary  bw.  The  cask  had  been  imported  before 
the  di.Npcn.sary  law  went  into  effect  and  had  been  held  by  the 
rccci\*er  because  the  whereabouts  of  the  consignee  could  not 
be  distcovered.  The  ctrcumstaiKses  in  each  of  these  C35tes 
rather  indicate  a  desire  on  the  part  of  the  state  authorities  to 
seek  a  conflict  with  the  Federal  court  than  an  aggressi\-e  and 
domineering  spirit  in  the  latter.  When  the  state  authorities 
in  a  decent  and  orderly  way  subMquciitly  applied  to  tlie  court 
for  an  order  upon  the  receiver  to  pay  the  taxes,  the  objections 
of  the  receiver  were  heard  and  overruled  and  an  order  made 
upon  him  to  pay. 

The  deep  spirit  of  distrust  of  the  Federal  courts  in  which 
the  memorial  is  written  may  be  inferred  from  one  of  its  con- 
cluding sentences,  in  which  the  Federal  courts  of  equity  are 
referred  to  as  "  having  been  degraded  to  their  present  posi- 
tion of  being  feared  by  the  patriotic  and  avoided  by  the 
honest"  We  are  permitted  to  conjecture  tliat  the  memori- 
alists were  not  wholly  unbiassed  in  discussing  the  decisions 
of  the  Federal  courts  and  thdr  integrity  and  standing,  when 
we  read  the  statement  in  the  inaugural  acMresis  of  the  present 
Governor  of  the  state,  who  was  one  of  the  signers  of  the 
memorial,  that  he  and  the  men  to  whom  he  was  speaking  in 
this  year  of  grace,  1S93,  were  "'South  Carolinians  by  biith 
and  choice.  Southerners  on  princ^le  and  Americans  by  force 
of  circumstances.*' 

The  main  purpose  of  the  memorial  was  to  show  that  the 

practice  of  Federal  courts  of  equity  in  appointing  rcceiven  to 

.  operate  railroads  is  a  usurpatxm  of  authority  wholly  without 

warrant  m  the  English  High  Court  of  Chancery,  by  the  pro- 
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cedure  in  which,  the  scope  of  equitable  remedies  in  the  Federal 
courts  is  usually  governed.  To  establish  this,  the  memorialtsti 
relied  chiefly  on  the  judgment  of  Lord  Cairns  in  the  Court  of 
Chancery  appeals  in  the  case  of  Gardmr  v.  the  Lmtdam 
Ckatkam  &  Dover  Cmnpai^^  in  which  the  order  of  the  Vice- 
Chancellor  appointing  a  manager  of  the  defendant  railway  on 
the  applicati<»n  of  a  mortgagee  of  the  railway  tolb  was 
reversed.  The  judgment  was  placed  upon  two  grounds*  firBt» 
that  the  mortgage  gave  no  right  of  sale  and  bquidatioo,  so 
that  the  order  was  really  for  a  permanent  management  of  a 
going  business,  while  the  practices  in  courts  of  equity  justified 
the  appointment  of  receivers  only  until  a  sale  and  liquida- 
tion ;  and,  second,  that  by  the  charter  of  the  comp^iny  the 
fnmchises  were  personal  and  non-assignable,  and  could  not 
be  exercised  by  a  recci\'cr.  The  flnst  reajion  has  little  or 
no  application  to  the  vast  majority  of  cases,  in  Vhich  rail- 
-  road  receivers  have  been  app^unted  in  this  country,  for  gcner* 
ally  the  remedy  sought  has  been  a  sale  and  liquidation,  and 
the  receiver  has  thus  been  appointed  to  sen*e  only  until 
the  sale.  The  second  ground  of  the  judgment  does  not 
relate  to  the  competency  of  a  court  of  equity  to  manage  a 
railroad  or  other  going  business  through  an  agent,  femUttie 
Uie^  but  only  to  the  assignability  of  franchises,  and  it  fumishei 
as  little  support  as  the  first  ground  to  the  claims  of  the 
memorial.  The  power  to  mortgage  conferred  by  statute  on 
railway  companies  in  this  country  usually  contains  express 
authority  to  mortgage  both  the  railroad  and  the  franchi>es  to 
operate  it.  The  necessary  implications  from  this  are  the  right 
to  sell  the  franchises  with  the  road  at  a  foreclosure  5ale,  and 
the  power  of  the  court  in  which  foreclosure  proceedings  are 
had,  to  preserve  the  property  with  its  assignable  franchises  by 
temporary  custody  and  operation  of  the  road  under  such 
franchises  pending  the  sale. 

By  reference  to  Lord  Justice  Baggallat's  judgment  in  the 
osc  of  the  Mamckesier  6t  m/mi  Ry.  Co.,  14  Ch.  D.  657,  it 
appears  that  the  result  in  Gardner's  Case  %ras  a  surprise  to  the 
pfofeition,  and  was  in  conflict  with  the  pcKtioe  of  appointing 
naaagcn  in  such  cases  which  had  been  in  vogue  in  the 
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chancety  courts  of  England  lor  ten  yean  piwiout,  and  wUdi 
had  had  the  sanction  of  so  great  a  chancery  lawyer  as  Lord 
Hatherlv.  Moreover,  no  sooner  uras  the  dedsaon  announced 
in  the  Gardner  Case,  than  Parliament  passed  an  act  expressly 
authorixing  the  appointment  of  railroad  managers  by  the  court 
of  chancer)',  showing  that,  in  the  opinion  of  ta'ltament,  juris- 
diction to  manage  railroads,  pending  litigation  over  them,  by 
oflkers  of  the  court  was  a  power  that  courts  of  equity  should 
ha%x.  if  they  did  not  already  have  it. 

The  charge  of  usurpation  in  the  appointment  of  recciven 
become:!  still  less  maintainable  when  we  consider  the  history 
of  receiverships  in  this  country.  Gardner's  Case  was  de- 
cided in  1866.  As  much  as  ten  years  before  this,  the 
Supreme  Court  of  the  United  States  in  Cmnigiint  DrmwMdgi 
Co.  v.  Skepturd,  21  How.  1 12,  had  referred  to  the  prxtke  in 
the  English  court  of  chancery  to  Order  a  receiver  to  be 
aq>pointed  to  manage  railways  and  other  corporate  property, 
to  take  the  proceeds  of  the  franchises  and  to  apply  them  to 
pay  the  creditors  filing  the  bill,  and  had  approved  and  adopted 
it  in  the  case  of  a  bridge  company.  Thereafter  receivers  were 
appointed  for  railways  and  it  had  become  a  settled  practice 
not  only  in  the  Federal  courts  but  in  state  courts  when 
Gardner's  Case  was  decided.  Even  if  that  case  cannot  be 
reconciled  with  the  practice  of  appointing  receivers  un<ler  the 
conditions  existing  in  this  country,  as  I  have  attempted  to 
show  it  can  be,  there  would  still  seem  to  be  no  binding  or 
juriitdictional  obligation  on  courts  of  the  United  States  to 
re\'cnic  their  settled  procedure  of  ten  years  standing  based  on 
Engli!<h  precedent  to  accord  with  a  new  and  unexpected 
ruling  in  the  English  courts,  and  one  the  eflect  of  which  was 
immediately  done  away  with  by  an  act  of  Plirliament  restor* 
ing  the  old  practice. 

The  appointment  of  receivers  to  operate  railroads  pending 
suits  in  foreclosure  and  creditor's  bills,  instead  of  txing  an 
abuse  of  authority  by  the  Federal  courts  was  a  most  com« 
mendable  use  of  an  ordinary  equitable  means  of  preserving 
the  stmiMS  ^mo  with  respect  to  a  new  kind  of  property  and  a 
pressing  emergency.    Generally  no  one  but  the  parties  are 
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interested  in  preserving  the  subject  matter  of  the  Kuit  as  a 
l^oing  concern  till  it  can  be  sold,  but  in  the  case  of  a  railroad 
the  public  are  even  more  interested  than  the  parties  in  having 
this  done.  It  is  mentioned  in  the  South  Carolina  memorial  as 
a  measure  of  the  abuse  of  Federal  jurutdiction  in  this  lei^ard 
.  that  one-fifth  of  the  railroad  mileage  in  the  United  Slates  is  in 
the  hands  of  Federal  court  receivers.  Considering  the  severity 
of  the  times  and  the  suiddal  cutting  of  rates  by  railroad  com- 
panies for  the  purpose  of  securing  business,  I  do  not  know 
that  this  proportion  unfiurJy  indicates  the  number  of  embarrassed 
and  bankrupt  roads  in  this  country,  but  it  is  hard  to  ice  why 
it  is  an  argument  against  the  appointment  of  receivers  to 
operate  them.  The  disastrous  consequences  to  the  whole 
country,  were  these  great  arteries,  of  the  Nation  to  cease  to 
flow,  can  hardly  be  overstated ;  and  yet,  unless  in  the  course 
of  liquidation  sale  and  reorganization,  they  could,  when  in- 
solvent, be  withdrawn  from  liability  to  seizure  and  dismember- 
.  jnent  by  ordinary  executions  in  the  various  jurisdictions  which 
the}'  traverse,  their  operation  would  become  impossible.  The 
ordinary  insolvent  laws  of  each  state,  even  if  thdr  procedure 
had  been  at  all  adapted  to  the  runniAg  of  railroads,  as  it  was 
not,  would  have  supplied  in  such  case  but  a  poor  substitute 
for  the  present  receivershipL  Most  railroads  are  to-day  inter- 
state, and  the  advantage  of  an  tfif  imUrim  management  under 
practically  the  same  jurisdiction  on  both  sides  of  state  lines  is 
^iparent.  In  the  absence  of  statutory  provision  for  such  an 
exigency,  the  flexible  procedure  of  a  court  of  equity  is  fitted 
to  meet  it,  and  although  the  remedy  was  adopted  scxmi  after 
the  building  of  railroads,  more  than  fort>'  years  ago,  and  has 
been  applied  with  increasing  frequency  ever  since,  it  has  not 
been  deemed  necessary  by  Congress  or  state  legislatures  to 
provide  any  other  means  for  bridging  the  undoubted  difficul- 
ties presented  by  the  insolvency  of  railroad  companies. 

One  of  the  greatest  objections  urged  to  reoaverships  in  the 
South  Carolina  memorial  b  that  it  removes  the  rulroad  property 
book  local  jurisdictions.  But  this  objection  would  be  inddent 
to  any  imaginable  temporary  management  of  the  mtboad 
ptocecdinga  to  sell  and  distribute  proceeds.    The 
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injury  to  the  lovereigiity  of  the  itate  tnvolvod  in  the  require- 
ment that  its  tiuciog  oAkcn  shall  make  appUcation  to  the 
Federal  court  having  costody  of  property  for  an  order  for  the 
payment  of  the  taxci  due  upon  it,  instead  of  violently  taking 
it  out  of  the  oourt*s  poaiesnon,  is  one  that  must  be  diarged 
to  the  Constitution  of  the  United  Sutes,  to  the  suprenuiqr  of 
the  Federal  jurisdiction  where  it  conflicts  with  that  of  the 
state  thcfctn  declared,  and  to  the  ctrcumstances  by  the  force 
of  which  South  Carolina  is  still  in  this  country.  The  charge 
that  in  appointing  receivers  the  Federal  courts  abolish  the 
right  of  trial  by  juiy  in  great  stretches  of  country  is  untrue, 
for  by  the  statute  of  1S87  suit  may  be  brought  against  a 
receiver  without  leave  of  court,  and  this  permits  a  suit  at  bw 
with  all  its  incidents.  The  fear  entertained  that  the  manage- 
ment by  the  Federal  courts  of  property  worth  $i.3OO,O0Oj000^ 
without  responsibility,  would  lead  to  malvenation  of  fonds^ 
and  corri^ition  does  not  seem  to  be  justified  by  the  history  of 
Federal  receiverships.  The  foct  is,  that  no  possible  system  of 
managing  railroads  could  be  better  a<tapted  to  a  summary 
investigation  of  the  details  of  the  management  than  that  by  a 
court  of  equity  m  which  the  court  will  always  and  at  once 
entertain  complaints  by  an>'one  in  interest  against  its  receiver 
and  examine  the  focts  upon  which  they  rest  This  may 
account,  in  part,  for  the  very  few  instances  of  official  corrup- 
tion among  Federal  receivers. 

On  the  other  hand,  if  any  other  and  better  way  can  be 
devised  for  the  tcmporaiy  management  of  insolvent  railroads 
pending  their  sale,  it  may  be  conceded  that  thcr^  are  subsun- 
tial  reasons  for  relieving  Federal  courts  of  equity  from  the  duty. 
The  business  has  grown  to  such'  an  extent  that  regular  judicial 
labors  are  much  interfered  with  by  the  consideration  of  mere 
questions  of  railroad  management.  Unpleasant  public  contro- 
versies often  follow  in  the  wake  of  receiverships,  having  a  ten- 
dency to  put  the  court  in  the  attitude  of  a  party.  Themoreor 
less  complete  dependence  of  the  court  upon  the  receivers  in 
mattersof  policy  and  the  possibility  that  this  confidence  may  be 
misplaced  make  thejurisdiction  an  irksome  one.  The  immunity 
enjoyed  by  a  receiver  and  a  railroad  in  his  charge  from  ordin- 
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ar>*  process  im  rem  U  vcr>'  attriicti\'e  to  struggling  railroad 
omiiers  and  friendly  litigation  is  often  begun  merely  to  secure 
a  reoenier  and  tide  aver  a  stringency  in  the  interest  of  all  con- 
cerned. With  no  one  in  interest  to  oppose  the  appointment  or 
to  move  its  discharge  after  it  is  made,  a  receiver  is  secured  and 
he  is  continued  as  long  a.^  all  parties  do  not  object,  and  do  not 
press  the  cause  to  final  disposition.  Courts  usually  have  so 
much  to  attend  to  that  the>-  do  not  and  cannot  investigate  the 
weight  or  validity  of  reasons  for  delay  in  causes  when  not 
brought  to  thdr  attention  by  complaint  of  some  of  the  parties. 
Meantime  the  receivership  is  maintained  and  the  irritation  inci- 
dent to  the  withdrawal  of  the  railroad  from  local  jurvdictions  is 
continued.  The  work  i>(  mana;;ing  the  road  is  saddled  upon 
the  court  pending  the  coming  of  a  time  when  a  reorganiiation 
may  be  agreed  upon  or  a  better  price  obtamed.  I  sympathiie 
heartily  with  every  effort  to  impose  a  practical  limitation  upon 
the  duration  of  receiverships.  The  uite  of  the  courts  as  a 
haurbor  of  refuge  firom  creditors  during  a  financial  storm  may 
be  abused,  and  doubtless  has  been.  The  temptation  to  this 
report  is  greatly  increased  if,  as  is  too  often  the  practice,  the 
controlling  officer  of  the  company  is  continued  in  the  manage- 
ment as  receiver.  The  patronage  incident  to  the  jurisdiction 
IS  one  of  its  evils.  Recognizing  this  and  wishing  to  avoid  a 
disagreeable  controversy  over  place,  courts  usually  acquiesce 
in  the  appointment  of  a  person  recommended  by  the  parties, 
who  is  not  infrequently  the  president  or  manager  of  the  com- 
pany, and  whose  failure  to  oppose  the  receivership,  it  may  be, 
has  been  secured  by  such  a  recommendation.  Consent  appli- 
cations for  receiverships  would  be  much  less  common  if  it 
were  pro\*ided  b>'  statute  that,  wherever  a  case  is  made  on 
preliminary  application  for  the  immediate  appointment  of  a 
receiver,  the  clerk  or  marshal  should  act  as  temporary  receiver 
for  thirty  days,  with  a  fixed  per  diem  compensation,  at  which 
time  a  permanent  receiver,  not  an  officer  of  the  court,  should 
be  selected  by  the  court  after  full  notice  to  all  parties,  and 
that  no  one  connected  with  the  previous  management  of  the 
railroad  or  interested  in  its  bonds  or  stock  should  be 
eligible.  e\-en  with  consent  of   the   parties.    It  has  some 
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timet  MCfiicd  to  me  that  by  virtue  of  the  power  to 
pass  a  bankrupt  law,  and  to  regulate  interstate  commerce^ 
a  national  bureau  for  the  sale  of  the  assets  of  insolvent  inter- 
state railroads  and  their  ad  imtrrim  operation  nught  be  cstsb- 
U^hed.  something  like  that  now  provided  for  National  binks, 
and  that  the  executive  head  of  such  a  bureau  might  be  better 
able  to  speed  the  sale  of  the  railroads  and  shorten  the  duration 
of  their  official  management  than  courts.  Wlien,  howev'er, 
one  attempts  to  formulate  a  system  which  shall  have  the  6exi- 
bility  of  the  present  procedure  and  its  adaptibility  for  preserving 
the  real  statu  ^m  during  the  acljustment,  one  is  obliged  to 
admit  that  the  court  management  pcndtnU  Hie  has  adi'antages 
over  any  other,  anomalous  in  some  respects  as  it  may  seen.  . 
Probably  this  explains  the  failure  of  Congress  or  the  state 
Ic^slatures  to  provide  any  other  system,  and  even  the  lealoua 
South  Carolina  memorialists  in  their  recommendation  to  Con- 
gress wore  unable  to  point  out  a  better  way  than  court  receiver* 
ships  with  a  few  minor  limitations.  In  any  event,  until  some 
new  way  is  devised  for  the  temporary  operation  of  railroads, 
pending  insolvency  or  foreclosure  and  sale,  courts  must 
assume  it,  and  it  ill  becomes  any  one  to  criticise  their  action  in 
doing  so,  and  to  charge  it  to  their  gived  of  power,  when  any 
other  course  would  result  in  disastrous  consequences  to  the 
parties  in  interest  and  the  country  at  large. 

On  the  whole,  when  the  charges  made  against  Federal 
courts  of  favoritism  toward  corporations  are  stripped  of  their 
rhetoric  and  epithet,  and  the  spediic  instances  upon  which  the 
charges  are  founded  are  reviewed,  it  appears  that  the  actioo 
of  the  courts  complained  of  was  not  only  reasonable  but 
rested  on  precedents  established  decades  ago  and  folly 
acquiesced  in  since,  and  that  the  real  ground  of  the  complatnt 
is  that  the  constitutional  and  statutory  jurisdiction  of  the 
Federal  courts  is  of  such  a  character  that  it  is  fifcquently 
invoked  by  corporations  to  avoid  some  of  the  manilest 
injustice  which  a  justifiable  hostility  to  the  comipl  methods 
of  many  of  them  inclines  legislatures  and  juries  and  others  to 
inflict  upon  all  of  them. 

We  come  finally  to  the  rebtion  of  the  Federal  couits  to- 


KBCBXT  CKITICISM   OP  THE  PEDBRAL  jUDtCIARV.        603 

organtied  labor.  The  capiulbt  and  laboier  share  the  profit 
of  production.  The  more  capital  in  active  employment,  the 
more  work  there  is  to  do,  and  the  more  work  there  is  to  do, 
the  more  laborers  are  needed  The  greater  need  of  laborers, 
the  better  their  pay  per  man.  It  is  clearly  in  the  interest  of 
those  who  work  that  capital  shall  increase  more  rapidly  than 
they  do.  Everything,  therefore,  having  a  legitimate  tendency 
to  increase  the  accumulation  of  wealth  and  its  use  for  produc- 
tion  will  give  each  workingman  a  larger  share  of  the  joint 
result  of  capital  and  labor,  and  it  is  in  a  large  measure,  because 
this  country  has  grown  more  rapidly  in  capital  than  in  popula* 
tion,  that  wages  have  steadily  increased.  But  while  it  is  in  the 
common  interest  of  labor  and  capital  to  increase  the  fruits  of 
production,  yet  in  determining  the  share  of  each  their  interests 
are  plainly  opposed.  Though  the  law  of  supply  and  demand 
will  doubtless,  in  the  end,  be  the  most  potent  influence  in  fix- 
ing this  division,  yet  during  the  gradual  adjustment  to  the 
changing  markets  and  the  var}'ing  financial  conditions,  capital 
will  surely  have  the  advantage,  unless  labor  takes  united 
action.  During  the  betterment  of  business  conditions, 
organised  labor,  if  acting  w*ith  reasonable  discretion,  can 
secure  much  greater  promptness  in  the  advance  of  wages, 
than  if  it  were  left  to  the  slower  operation  of  natural  laws 
and.  in  the  same  way,  as  hard  times  come  on,  the  too  eager 
employer  may  be  restrained  from  undue  haste  in  reducing 
wages.  The  organization  of  capital  into  corporations  with 
the  position  of  advantage,  which  this  gave  in  a  dispute  with 
tingle  laborers  over  wages,  made  it  absolutely  necessary  lor 
labor  to  unite  to  maintain  itself.  For  nistance,  how  could 
workingmen,  dependent  on  each  day's  wages  ibr  living,  dare 
to  take  a  stand,  which  might  leave  them  without  employment 
if  they  had  not  by  small  assessments  accumulated  a  common 
fiind  for  thdr  support  during  such  emergency?  In  union- 
they  must  sacrifice  some  independence  of  acticm,  and  there 
•re  bad  results  from  the  tyranny  of  the  majority  in  such 
caies,  but  the  hardships  which  have  folfowed  impulsive  resort 
to  extreme  measures  have  had  a  good  eflbct  to  lessen  these. 
Experience,  tcK>,  will  lead  to  classification  among  the  mcmbera 
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•o  that  the  cause  of  the  skilled  and  «<offth>  shall  not  be  Ictxlcd 
down  to  that  of  the  Uiy  and  neglectful.  Uke  cofporations 
labor  organiiations  do  great  good  and  much  evil.  The  moie 
conservatively  and  intelligently  conducted  they  are.  the  more 
benefit  they  conlcr  on  their  members.  The  more  completely 
the>-  >'ield  to  the  dominion  of  those  amon;;  them  wh«)  an 
imemperate  of  eypresaion  and  violent  and  lawless  in  their 
mcthodn.  the  more  evil  they  do  to  theni^cK-es  and  society. 
Unfortunately,  there  are  large  organizationii  of  the  latter  class 
and,  hi  the  heat  of  a  bitter  contest  with  emplo>*ers,  righu  of 
ficnon  and  property  are  sometimes  openly  violated  in  avoided 
su|iport  of  the  cause  of  labor.  The  infractions  of  the  !aw 
actual  and  threatened  are  piilpable,  and  the  intcricrcncc  of  the 
courts  b|*  their  u-sual  processes  to  prc\*ent  irreparable  injury 
to  business  and  property  becc»mes  neccs»ar>\  Such  judicial 
action  often  results  in  discouraging  the  whole  movement  and 
brings  down  upon  the  courts  the  fierce  denunciations  of  the 
dcieated  leaders  and  arouses  thv  hostility  of  many  who  wouM 
not  join  in  the  open  breaches  of  the  law,  and  yet  so  wynh 
pathiie  with  the  cause  as  to  blind  them  to  the  necessity  of 
the  suppression  of  such  lawlessness. 

The  employees  of  railroad  companies  and  others  engs^vcd  in 
transportation  of  freight  and  passengers  generally  ha\*e  well 
organised  unions,  and  the  controversies  arising  over  wages 
and  other  issues  have  been  many.  A  vast  majority  of  these 
ha\-c  been  settled  without  extreme  measures  through  the  con- 
servative influence  of  level-headed  faibor  leaders  and  railroad 
managers,  but  in  the  last  twenty  years  there  have  been  some 
very  extended  railroad  strikes,  accompanied  by  the  bo>xottt 
and  open  violence  with  which  society  has  now  become  fiimiliar. 
The  fact  that  many  railroads  have  been  operated  by  Federal 
receivers,  the  non-residence  of  railway  corporations  in  the  states 
where  the  strikes  occur,  and  the  interstate  commerce  feature  of 
the  business,  have  brought  some  of  these  violations  of  property 
and  private  and  public  right  within  the  cogniianoe  of  Federal 
courts.  Because  the  participants  in  such  contests  have  been 
spread  more  widely  over  the  country  than  in  similar  contcata 
with  which  State  courts  hatx  had  to  deal,  the  action  of  the 
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Federal  cooits  in  these  caues  has  attracted  more  public  atten- 
tion  and  evoked  nK>fe  bitter  condemnation  by  those  who 
naturally  sympathize  with  labor  in  every  controversy  with 
capital. 

The  eflkacy  ofthe  processes  of  a  court  of  equity  to  prevent 
much  of  the  threatened  injur>'  from  the  public  and  private 
nuisances  which  it  is  often  the  purpose  of  the  leaders  of  such 
strikes  to  cause,  has  led  to  the  chargie,  which  is  perfectly  true, 
that  judicial  action  has  been  much  more  efficient  to  restrain 
labor  excesses  than  corporate  evils  and  greed.  If  it  were  pos- 
sible by  the  quick  blow  of  an  injunction  to  strike  down  the 
conspiracy  against  public  and  private  rights  involved  in  the 
corruption  of  a  legislature  or  a  council.  Federal  and  other 
courts  would  not  be  less  prompt  to  use  the  remedy  than  they 
are  to  restrain  unlawful  injuries  by  labor  unions.  But  I  have 
had  occasion  to  point  out  that  the  nature  of  corporate  uTong 
is  almost  wholly  beyond  the  reach  of  courts,  especially  those 
of  the  United  States.  The  corporate  mtners  and  sapper;!  of 
public  virtue  do  not  work  in  the  open,  but  under  cover ;  their 
purposes  are  generally  accomplished  before  they  are  known 
to  exist,  and  the  traces  of  their  evil  paths  are  destroyed  and 
placed  beyond  the  possibility  of  Icfpil  proof.  On  the  other 
hand,  the  chief  wrongs  committed  by  bbor  unions  are  the 
open  defiant  trespass  upon  property  rights  and  \i0lation4  of 
public  order,  which  the  processes  of  courts  are  well  adapted 
both  to  punish  and  prevent. 

The  operation  of  the  interstate  commerce  law  is  an  illustra- 
tion of  the  greater  difficulty  courts  have  in  suppressing  cor- 
porate \'iobtions  of  law  than  those  of  trade  unions.  The 
discrimination  between  shippers  by  rebates  and  otherwise, 
which  it  is  the  main  puipose  of  the  law  to  prevent,  is  almost 
as  difficult  of  detection  and  proof  as  bribery,  for  the  reason 
that  both  participants  are  anxious  to  avoid  its  dhclosure ;  but 
when  the  labor  unions,  as  they  sometimes  do,  seek  to  interfere 
with  interrtate  commerce  and  to  obstruct  its  flow,  they  are 
prone  to  cany  out  their  purposes  with  such  a  blare  of  trumpets 
and  such  open  defiance  of  law  that  the  proof  of  their  guilt  is 
out  of  dMic  own  mouths.  The  rhetorical  indictment  against  the 
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Federal  courts,  that  from  that  which  was  intended  as  a  shield 
against  corporate  wrong,  they  have  forged  a  weapon  to  attack 
the  wage  earner,  is  in  this  way  given  a  specious  force  which  a 
cinilid  okMcrvcr  will  be  blind  to  ignore.  Thus  are  united  in 
a  common  enmity  against  the  Federal  courts  the  populist  and 
the  trade  unionist  with  all  those  whose  political  action  is  likely 
to  be  aflected  by  such  a  combination.  And  yet  their  enmity 
h«i}i  no  other  justification  than  the  differing  and  unavoidable  • 
limitations  upon  the  efficacy  of  judicial  action  in  respect  to 
corporate*  and  labor  evils. 

As  a  matter  of  (act  there  is  nothing  in  any  Federal  decision 
directed  against  the  organization  of  labor  to  maintain  wages 
and  to  secure  terms  of  employment  otherwise  fiivorable.  The 
courts  so  £ir  as  they  ha\'e  expressed  themselves  on  the  subject 
recognize  the  right  of  men  for  a  lawful  puipose  to  combine  to 
leave  their  employment  at  the  same  time,  and  to  use  the  incon- 
venience this  may  cause  to  their  employer  as  a  legitimate 
weapon  in  the  frequently  recurring  controversy  as  to  the 
amount  of  wages.  It  is  only  when  the  combination  is  for  an 
unlawful  purpose  and  an  unlawful  injury  is  thereby  sought  to 
be  inflicted,  that  the  combination  has  received  the  condemna- 
tion of  the  Federal  as  well  as  of  state  courts. 

The  action  of  the  Federal  courts  all  over  the  country  in  the 
recent  American  Railu-ay  Union  strike  in  issuing  injunctions  to 
pre\-ent  further  unlawful  interference  by  the  strikers  with  the 
carr}*ing  of  the  mails,  and  the  flow  of  interstate  commerce, 
follou*ed  by  the  commitment  for  contempt  of  the  strike  leaden 
who  defied  the  injunction  served  on  them,  b  what  has  called 
out  the  official  protesu  of  the  Governors  of  Illinois  and  Colo- 
rado, and  the  phrase  **  Government  by  Injunction  "  has  been 
invented  to  describe  the  alleged  usuipation  of  power  by  the 
Federal  tribunals  in  thb  crisis. 

When  the  history  of  the  great  strike  shall  be  written  in 
yeara  to  come,  the  absurd  expecutions  and  purpose  of  its  pro- 
jectors and  their  marvellous  success  in  deluding  a  myriad  of 
followers  into  their  active  support  will  seem  even  more  difficult 
of  explanation  than  it  does  to-day.  The  mind  that  could 
conceive  and  so  fiu*  execute  the  plan  of  taking  the  entire  popiH 
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lation  of  thU  country  by  the  throat  to  compel  them  to  eflfect 
the  settlement  of  a  local  Kibor  trouble  in  Qiicago.  wai  that  of 
a  i^tus  however  misdirected.  The  Govemor-of  Illinois,  who 
coined  the  phrase  "  government  by  injunction,"  says  that  the 
Federal  courts  have  added  le^'slative  and  executive  functions 
to  their  ordinary  judicial  office,  in  that  they  have  declared  in 
their  orders  of  injunction  that  to  be  unlawful  which  was  lawful 
before,  and  have  sought  to  enforce  obedience  to  such  orders 
by  an  army  of  marshals  and  soldiers.  It  is  a  little  difficult 
to  understand  the  working  of  a  mind  having  the  discipline  of 
a  legal  training  and  the  experience  of  judicial  service  which 
can  honestly  and  sincerely  maintain  (and  I  do  not  wish  to 
impugn  the  sincerity  of  the  Governor  of  Illinois)  that  the 
comtmiation  described  in  the  bill  in  the  Debs  Case  and 
enjoined  in  the  order  of  injunction  was  not  unlawful.  If  it 
was  not  so,  then  there  Is  no  law  in  this  country  securing  the 
right  of  private  property,  no  law  authorising  the  Federal 
Government  to  operate  the  mails,  no  law  by  which  the  regula- 
tion of  interstate  commerce  is  vested  in  the  General  Govern- 
ment A  public  nui:iance  more  complete  in  all  its  features 
than  that  which  Debs  and  his  colleagues  were  engaged  in 
furthering  cannot  be  imagined.  Such  nuisances  have  been 
frequently  enjoined  by  courts  of  equity  on  the  bill  of  the 
Attome>'-General.  Was  there  any  doubt  that  Debs  propoited 
to  continue  his  unlawful  course  unless  restrained  ?  Was  there 
any  doubt  that  the  injury  would  be  irreparable  and  could  not 
be  compensated  for  by  verdict  at  law  ?  Was  it  for  the  court 
to  hesitate  to  Issue  its  process  because  it  had  reason  to  believe 
that  it  would  not  be  obe>'ed  ?  The  novelty  involved  in  the 
application  of  such  a  remedy  to  such  an  injury  was  not  that 
injuries  of  the  same  general  character  had  not  before  been  re- 
strained by  injunction,  but  only  that  never  before  in  the  history 
of  the  courts  ha<i  injuries  of  this  kind  been  so  enormous  and 
far  reaching  in  thdr  effect  It  was  not  that  men  had  not  before 
been  ordered  by  process  of  court  to  desist  from  such  injuries, 
but  never  before  had  so  many  men  been  engaged  in  inflicting 
them.  Nor  can  it  affect  the  power  of  Federal  courts  to  remedy 
wranga  within  their  lawful  cogniiance  because  the  wrong 
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would  have  been  prevented  if  the  esreeutive  of  another  sover- 
eignty than  that  under  which  they  aie  conititoted  had  acted 
promptly  to  suppreM  it.  The  Federal  courU  did  not  assume 
executive  powers  any  nioie  than  they  do  so  when  they  issue 
any  process  to  the  Marshal  and  the  Mamhal  as  the  subordinate 
of  the  President  executes  it.  The  extent  of  the  actual  and 
threatened  injur}*  and  the  possible  resistance  to  lawful  process 
required  the  Marshal  to  call  to  hi^  asal«tance  much  aid,  but  it 
is  a  latter  day  doctrine  that  a  court  is  usurping  the  executive 
function,  in  calling  upon  the  executhre  to  use  additional  force 
to  avoid  a  possible  ddeat  of  its  hwful  process.  The  conser- 
vati>'e  course  of  the  President  and  the  Attorney-General  in  first 
applying  to  the  courts  for  process  and  the  subsequent  firmness 
exhibited  by  those  oflkers  in  executing  that  process  by  all  the 
means  available  will  cause  the  countr>'  to  hold  them  always  in 
grateful  remembrance.  The  duty  of  the  courts  to  act  on  this 
initiative  was  so  plain  that  while  it  does  not  entitle  them  to  any 
especial  commendation,  it  would  seem  that  it  should  protect 
them  from  seritnis  attack. 

The  real  objection  to  the  injunction  is  the  certainty  that 
disobedience  will  be  promptly  punished  before  a  court  without 
a  jury.  It  is  hardly  necessary  to  defend  the  necessity  for 
such  means  of  enforcing  orders  of  court.  If  the  court  must 
watt  upon  the  slow  course  of  a  jury  trial  before  it  can  compel 
a  compliance  with  its  order,  then  the  sanction  of  its  proce« 
would  be  seriously  impaired.  Has  any  injustice  been  done  to 
Debs  in  his  trial  by  the  court?  Is  there  the  slightest  doubt 
in  the  mind  of  his  fiercest  supporter  that  he  violated  the 
injunction?  Why,  then,  complain  of  his  conviction  before 
a  tribunal  authorized  to  try  him  ?  The  argument  seems  to  be 
that  because  many  men  ;ire  determined  to  violate  the  rights  of 
the  public  and  their  fellow*dtiiens  in  spite  of  the  lawful  orden 
of  the  Federal  court  restraining  them  from* so  doing, diey 
should,  on  account  of  their  number  and  popular  strength, 
have  a  right  which  no  Anglo-Saxon  has  hitherto  ever  enjoyed, 
to  interpose  a  jury  trial  between  them  and  the  enforcement  of 
a  court's  order.'  If  the  criticisms  under  conaideratioo  are 
directed  against  the  existence  of  courts,  then  their  weight 
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dqKnds  on  different  constderationt  from  those  which  apply  on 
the  assumption  that  courts  are  to  be  maintained  for  the  pur- 
pose of  remed>-ing  wrongs.  But  they  are  professedly  based 
on  the  Constitution  of  the  United  States  and  that  certainly 
contemplates  courts,  whose  decrees  shall  be  enforced,  however, 
much  resisted,  and  which  shall  not  be  merely  acKisory  coun- 
cils whose  eflkacy  depends  on  their  powers  of  persuasion. 

I  am  aware  that  there  were  nuny  conservative  unprejudiced 
and  patriotic  citizens  in  this  country,  many  of  them  members 
of  the  Bar  and  of  this  association  whose  anxiety  that  the 
Chicago  riots  should  be  suppressed  was  as  great  as  that  of  asiy 
one,  and  yet  who  were  of  opinion  that  the  action  of  the 
Federal  courts  in  issuing  the  injunctions,  which  were  issued 
on  the  application  of  the  Attorney-General  were  an  unwise 
stretching  of  an  equitable  remedy  to  meet  an  emergency  which 
should  have  been  met  in  other  ways.  To  all  such  persons,  I 
commend  the  readmg  of  Mr.  Justice  Bmcwkk's  opinion  in  the 
Debs  Case.  It  is  a  great  judgment  of  a  great  court,  and 
makes  it  as  clear  as  midday  that  the  process  theietn  issued 
Wits  justified  by  every  precedent,  and  was  the  highest  duty  of  the 
court.  The  exercise  of  that  duty  has,  however,  only  increased 
the  number  of  those  who  sincerely  believe  that  the  Federal 
courts  are  constituted  to  foster  corporate  evils  and  to  destroy  all 
cfibrt  by  labor  to  maintain  itself  in  its  controversies  with  cor- 
porate capital. 

I  have  reached  the  end  of  a  much  too  long  cfiscussion  of 
the  relation  of  the  Federal  Judiciary  to  some  of  the  important 
issues  of  the  day.  It  will  not  be  surprising  if  the  storm  of 
abuse  heaped  upon  the  Federal  courts  and  the  political 
strength  of  popular  groups  whose  plans  of  social  reform  have 
met  obstruction  in  those  tribunals  shall  lead  to  serious  eflbrts 
through  legisbtioa  to  cut  down  their  jurisdiction  and  cripple 
their  efficiency.  If  this  comes,  then  the  responsibility  for  its 
eflects,  whether  good  or  bad,  must  be  not  only  with  those 
who  wge  the  change  but.also  with  those  who  do  not  strive  to 
resist  its  comii^. 

The  earlier  assaults  upon  the  Federal  Jodidaiy  and  their 
harmless  character  in  the  light  of  the  event  reconciles  ooe  to 
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much  of  the  fiery  invective  and  blood-curdling  epithet  hurled 
at  men  who  equally  with  their  accusers  are  American  freemen, 
impressed  «ith  the  absolute  necessity  for  maintaining  *acicd, 
the  guaranties  of  life,  liberty  and  property,  and  who  are 
probably  not  more  in  love  with  corruption  and  greed,  or 
more  disposed  to  crush  the  humble  and  worthy,  then  the 
average  of  their  fellow-citiaen*. 

The  saving  grace  of  American  humor  which  delights  in  the 
contemplation  of  grotesque  exaggeration  ban  often  saved  us 
from  domestic  turbulence,  which  the  turgid  exuberanre  of 
denunciator*  language  might  have  otherwise  excited,  against 
lawfully-oon-^tituted  authority  ;  and  it  may  be  that  same  use- 
ful trait  will  prevent  the  auooess  of  the  present  agitators  against 
the  Federal  courts. 

But  «*hat:ver  fate  betide  the  Federal  Judiciary  I  hope  that  it 
may  always  be  said  of  them,  as  a  whole,  by  the  impartial  observer 
of  their  conduct*  that  they  ha\-e  not  lacked  in  the  two  esaen* 
tials  of  judicial  moral  character,  a  sincere  desire  to  reach  right 
conclusions  and  firmness  to  enforce  them. 


THE  DECISIONS  IN  PENNSYLVANIA  ON  THE 
STATUTES  OF  1M7  AND  1891  REGULATING 
THE  LIQUOR  TRAFFIC. 

Discussion  of  the  liquor  laws  from  a  legal,  political  and 
moral  standpoint,  has  created  such  public  agitation  over  the 
subject  and  made  it  of  so  much  importance,  that  a  general 
report  of  the  workings  of  all  systems  throughout  the  coun- 
try »  near  at  hand.  Antidpating  such  a  report,  it  may  be 
assumed  that  a  thorough  knowledge  of  the  exnting  laws  of 
any  state  will  not  be  without  advantage  to  one  who  wishes 
to  become  an  intelligent  reader  of  the  question;  nor  will 
interest  in  such  laws  be  confined  to  the  limits  of  that  state 
alone.  Discovery  of  the  weakness  in  a  law,  and  proper 
remedial  l^islatton  for  the  same,  can  only  be  obtained  fay 
a  comparison  with  other  systems,  their  interpretation,  work- 
ttigs  and  encct. 

The  extent  and  value  of  the  business  legalised  by  the 
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Acts  of  Assembly  appro\'ed  May  13,  1887  (known  as  the 
Retail  Act);  of  May  24.  1887,  and  June  9,  1891  (known 
as  the  Wholesale  Acts),  and  the  moral  issues  involved  in 
the  eflbrts  to  restrain  their  operation,  have  developed  cer^ 
tain  contentions  o\-cr  their  interpretation,  which  it  is  the 
purposte  of  this  article  to  set  forth.  There  has  been  no 
attempt  made  to  give  an  exhaustive  review  of  the  liquor 
laws,  but  only  to  summarize  all  those  cases  that  have  been 
considered  important  enough  to  be  taken  to  the  Supreofie 
Court  of  the  Ntate.  and  on  which  the  Acts  themselves  are 
somewhat  doubtful.  For  this  purpose  the  cases  form 
themsdve;*  naturally  under  three  heads:  t.  Petition;  2.  Sale, 
and  3.  Transfer. 

Petitios. 

Since  the  passage  of  the  Acts  of  1887,  theQuarterSesskms 
courts  have  had  jurisdiction  of  the  license  cashes  in  their 
respective  counties,  and  those  courts  alone  can  grant  or  refuse 
the  prinlege  of  selling  liquor :  {Cam,  v.  Sweitsir,  129-644.) 
But  a  majority  of  the  court  is  all  that  is  necessary  to  validate 
the  grant,  though  the  president  dissent:  {Bramck^s  Lktmsi^ 

164-4*7) 

No  person  has  any  property  in  the  right  to  beccmie  a 
liquor  dealer,  so  that  no  one  can  compel  the  grant  of  a 
licen!<e  e\'cn  in  the  absence  of  any  allegation  that  be  b  an 
improper  person  to  be  so  iavored.  The  grant  or  reAisal  is 
discretionary  with  ther  court.  But  this  discretioo  is  a  legal 
one  to  be  exercised  wisely  and  not  arbitrarily.  The  judge 
who  grants  or  refuses  all  licenses  without  proper  cause  is 
not  exercising  a  judicial  discretion,  but  an  arbitrary  power. 
Therdbre  the  court  could  not  refuse  to  act  upon  an  applia^ 
tion.  but  it  could  act  and  refuse  to  grant  the  prayer  of  the 
petitioner ;  and  a  mandamus  would  not  lie  to  force  its  awen^ 
though  the  applicant  has  complied  with  all  the  requirementB 
and  is  qualified  to  conduct  the  business:  {RtmdaiibuwdtM 
/V/.,  i2(K-328;  OsierU^s  Pri,,  144-^26.) 

If  a  bearing  is  had,  and  the  proceedings  are  cooducted  in  a 
•proper  and  legal  manner,  that  is  all  that  can  be  demanded : 
(/MUmt  ^  Mkhmd  CoUwm,  134*551;   ASfltf^i   AfplUmAm. 
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I  Mon.  145.)  And  the  appltcaint  can  be  denied  cn-en  a  hear- 
ing, if  be  refuses  to  appear  and  tcsli^*  at  the  request  of  the 
court:  {l§lMlut's  PUK  134-557.)  Further,  the  reasons  for 
refusal  form  no  part  of  the  record,  and  will  noc  be  rexicwcd  on 
a|ipcal  under  the  Act  of  May  9,  1889,  it  being  but  a  substi- 
tute for  a  common  law  ccrtioffari :  (/Vr.  ^  Htmry  B^s*  U9" 
354 :  ^«/<v  ^  Ptmetiet^  1 25-xxi. ;  13  i->xxi.) 

The  ol]9ecUof  the  Retail  Act  of  May  13,  1887,  P.  L.  108, 
and  the  Wholesale  Act  of  May  24,  1887.  P.  L.  194,  were 
e>!»entially  diflerent  The  former  was  to  restrain  the  lalc  «>f 
liquors,  but  the  latter  «-as  a  revenue  act  Formerly,  there- 
lore,  the  same  reasoning  did  not  apply  to  the  cases  of  whole- 
sale applications  throughout  the  state  as  to  tho^e  for  retail 
petitions;  and  there  was  not  the  same  dncretion  allowed  the 
quarter  sessions  hi  the  Ibrmer  as  in  the  latter:  (Fdiwrd*t 
Pft^  127-507.) 

The  reasons  for  this  former  distinction  will  be  apparent  from 
a  review  of  the  decisions. 

Section  1 1  of  the  Act  of  May  24. 1887  :  "Licenses  shall  be 
granted  in  such  manner  as  is  provided  by  existing  laws" 
-—refers  to  the  "existing  laws*'  in  regard  to  wholesale  and  not 
retail  licenses  as  granted  under  the  Act  of  May  13th  (/W- 
hrd  *s  /V/.,  ja/rw.)  At  that  time  and  up  to  the  passage  of  the 
Act  of  June  9,  1891,  it  was  always  a  question  of  wiiat  were 
the  "  existing  laws  '*  as  to  wholesale  licenses  in  a  gi\'cn  locality. 
The  Act  of  1856.  the  foundation  of  our  license  system,  conw 
mittcd  the  granting  and  refusal  of  licensees  to  the  quarter  ses- 
sions of  the  proper  county,  except  Philadelphia  and  Alle- 
gheny. From  tliat  time  on,  PhiUddphia  and  Allegheny  had 
a  license  system  peculiar  to  them.  In  the  rest  of  the  state, 
however,  the  po«'er  to  grant  licenses  has  been  continued  in 
the  quarter  sessions  by  the  Actt  of  1858,  1867  and  supple- 
mcnU:  {fiUertmg*s  Pet,  smprm;  Kmarr's  Pa,,  127-554;  Ptt 
tf  W.  C,  McNuliy,  142-475.)  In  the  absence  of  local  lawa» 
these  acts  governed  as  the  "  existing  laws,"  and  by  them 
wholesale  and  retail  licenses  were  placed  on  the  same  fboi-> 
ing  as  iar  as  the  discretionary  power  of  the  court  came  in 
question :  {N^rdstrmm's  Ph^  127-542.)    The  result  was  that 
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out4de  of  Philadelphia  and  Allegheny  counties  the  same 
discrettonaiy  pon-er  existed  in  both  wholesale  and  retail 
casc!(.  The^  were  tlie  existing  laws  referred  to  in  the  Act 
of  May  34,  1887.  But  in  these  two  excepted  counties  the 
wholesale  petitioner  demanded  as  a  matter  of  ri^ht  the 
grant  of  hb  privilege,  if  he  was  a  dtiaen  of  the  United 
States,  of  temperate  habits  and  good  moral  character: 
</V«i/Hr/  Brewing  Compam/s  Pei„  127-523;  PdUmrd's  Pa. 
sn/^ra.)  \&  can  readily  be  seen,  there  was  considerable 
unfiiimess  in  the  operation  of  this  law.  The  wholesale 
dealer  of  Montgomery  count>%  though  as  fully  qualified  aa 
his  neighbor  in  Philadclphui,  could  only  pray  for  his  prixtlege, 
while  the  other  demanded  his.  There  was  still  another  defi- 
ciency that  needed  a  remedy.  Under  the  Act  of  May 
24th.  the  dealer  could  sell  by  the  quart  As  Mr.  Chicrf  Jus- 
tice Paxson  said  :  *'  It  seems  a  perversion  of  terms  to  call  a 
perMMi  who  sells  by  the  quart  a  wholesale  dealer.  It  is  prac- 
tically a  rct«iil  traffic,  and  «>f  tlic  worst  character.'*  And  in 
the  same  opinion  the  court  recommends  the  whole  subject  to 
the  attention  of  the  legislature :  {Ncrdstrotn^s  Pet,  suptna) 

At  the  next  meeting  of  that  body,  the  request  of  the  Supreme 
Court  «'as  complied  with :  and  the  two  dcfectn  above  rclerred 
to  remedied  to  some  extent  by  the  inssage  of  the  Act  (»f  June 
9,  1891.  Tliis  act  prohiiiited  the  disposal  hy  wholesalers  of 
spirituous  or  vinous  liquors  in  less  quantities  than  one  quart, 
and  brewed  or  malt  liquors  in  less  quantities  than  twelve  pint 
bottles  (Act  of  June  9,  1891,  P.  L.  258).  It  also  made  a 
change  in  the  discretionary  power  of  the  court.  The  quarter 
sessions  can  now  refuse  a  wholesale  license,  when  it  is  not 
necessary  for  the  accommodation  of  the  public,  or  the  appli- 
cants are  not  fit  persons.  The  refusal  is  not  to  be  an  arbitraiy 
one,  but  based  on  an  opinion  **  formed  after  due  regard  has 
been  given  to  the  number  and  character  of  the  petitionen  for 
and  against  such  application :  "  {Johnsmis  Lkenu.  156-322). 
The  rules  which  govern  the  court  in  the  grant  or  refusal  of 
wholesale  licenses  under  the  Act  of  1891  are  tersely  summed 
op  by  Mr.  Justice  Deasc  in  Grot£  Lktmse  (161-345) : 

«'I.  The  discretion  must  be  exercised  in  a  lawfol  nasacr. 
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"The  applicant  has  a  right  to  be  heard  and  so  have  the  objec- 
*  ton.  A  decree  without  a  hearing  or  opportunity  for  hearing 
"at  a  time  fixed  by  rule  or  standing  order  as  the  law  directs, 
"would  be  manifestly  illegal  and  on  certiorari  would  be  *^ 
"aside. 

**  II.  If  the  court  has  in  lawful  manner  peiformed  the  ^^ 
"imposied  upon  it,  it  is  not  our  business  to  inquire  wbctbc^ 
"  has  made  a  mistake  in  its  conclusions  of  Act    Whether  tne 
"same  £icts  induce  in  our  minds  the  same  belief  as  in  ^^i 
"the  court  below,  as  to  the  character  of  the  applic»«>^  ^ 
"other  material  averments  is  wholly  immaterial ;  it  is  the 
"cretion  of  the  Court  of  Quarter  Sessions,  not  ours,  th^ 
"law  requires. 

"  III.  A  decree  made  arbitrarily  or  in  \-iotatioo  of  l^^* 
"our  plain  duty  to  set  aside.    For  example,  if  a  judge       ^wa 
"refuse  a  license  because  in  his  opinion  the  bw  aucl*^*^^ 


"  licenses  is  a  bad  Uw,  or  if  he  should  grant  all  licenses 
"  he  believed  the  law  wrong  as  tending  to  cooler  a  pri%r»^*^  ^ 
"a  special  few.  in  either  case  there  would  be  no  cx^'"^^^^ 
'*  jucUcial  discretion ;  both  would  be  the  mere  despotic    ^.lesft- 
"tion  of  arbitrary  will  by  one  in  power ;  that  sort  of  I-^^  . 
"ness  which  is  least  excusable  and  excites  most  incli^^^^^ 

••  IV.  If  the  record  shows  that  the  decree  was  h^^  ^^ 
"hearing  at  a  time  fixed  by  rule  or  standing  order,  <^*^  ^ 
"sumption  is  that  the  decree  b  judicial  and  not  arbitral ^^  *  ^ 
"this  presumption  is  not  rebutted  by  an  argument  f'"^'^^  rent 
"evidence  that  the  court  ought  to  have  reached  a  ^* 
"conclusion.  --<::«ioii. 

"The  court  need  not  set  out  the  legal  reasons  for  it^  ^^ 
"  It  is  only  bound  to  save  them."  ^fiefc 

Where  the  court  acknowledged  in  its  decree  th»^  i^^ 
were  no  reasons  for  refusal,  and,  if  it  had  been  a  wF^^^^^gnt 
license  that  was  sought,  they  would  hax-e  felt  bound  t^^    "^   noH 


it.  a  procedendo  was  awarded  on  the  ground  that  it  itr^*^  ^  ^. 
the  exercise  of  a  legal  discretion  :  {Keimimskts  ^f^^^^^^^^mX  a 
231).  Since  the  Act  of  1891  an  arbitrary  refusal  to  g^"^^^^! 
wholesale  license  is  on  the  same  footing  as  a  refusal  tc^  '^  — ^ 
a  fctail  license ;  and  now  no  warrant  of  law  exists  fore 
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mfm,) 

Bat  a  refusal  ba!«d  00  tlK  MMMH 

asmybrm 

Mir  than  two 

wholesale  booses  in  tlK  same  plaoe  1 

.as -held. 

asthedbcrc- 

tkNiary  power  of  the  cooft  bad  been  prapoif  nsed :  {Mimd's 

Lieemte.  >6i*375)-    That  the  place 

was  Mt  loc 

aiedinacitsr 

or  town,  but  in  a  township ;  that  it  was  not  neoessvy ;  that 
the  fanner  Ccenw  t  of  the  place  wotated  the  Bcpwr  laws ;  aad 
tfiat  a  legitiniatc  bosineai  was  not  cunditcd  there  hnned 
good  reasods  far  rcfasa!  in  one  of  oor  latest  cases:  {Jtkm^ 
9m*s  Ueemse.  165-515).  Bv^  ^^  simple  assertion  that  the 
place  was  •«  mwecrmaiy  far  the  aocnrnmodition  of  the  pnbBc** 
gives  no  ground  far  fclusal:  (Cfsmi'  Lkaae^  56  W.  N. 
367.) 

Ahhoo^  not  caqmssly'  decided,  it  nay  be  sifaly  said  that 
the  Act  of  1891,  being  general  in  its  terms,  applies  to  ] 
dclphia  and  AHc^ieny  counties,  and  dealeis  in  those 
can  now  no  longer  demand  their  ficenses  as  was  done  in  the 
P>rospea  Brewing  Compaoy's  Petition  and  FoQards  Licmse, 
but  like  the  pctitioneis  of  other  counties,  they  most  appeal  to 
the  eraoe  of  the  court. 

Notwithstandmg  these  acts,  it  must  be  ondentood  that 
there  are  counties  in  Ibis  GMnmonvcahb  in  which  no  licenses 
may  be  granted.  A  general  law  does  not  repeal  a  local  sta- 
lute  by  implication.  So  that  neither  the  Act  of  May  15, 
which  expressly  protects  local  laws ;  or  May  34th,  which  is 
■lent  00  the  subject,  both  being  genenl.  would  apply  to 
counties  governed  by  special  prohibitory  statutes.  Potter 
county,  which  still  maintains  its  prohibition  system,  is  aa 
example  of  thb :  (MmnbeiTs  Pei^  i49-34>) 

Salo. 

The  arst  defence  made  to  an  obnoxious  Uw  is  usually  the 

contention  that  it  is  unconstitutional,  and  the  Brook's  High 

license  Law  farmed  no  exccptfan  to  this  general  nile.^  Its 

'  was  attacked  on  the  groumi.    (i)It< 

Fv,  3,  Art.  Ill  of  the  State  Constitutionp 
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declares :  **  No  bill,  except  general  appropriaition  bills,  shall 
be  |>assed  containing  more  than  one  subject,  which  shaJI  be 
clearly  expressed  in  its  title."  (2)  It  is  special  legislation, 
because  it  makes  certain  liquor  laws  applicable  to  one  county 
and  not  to  another  by  permitting  the  wptdal  prohibitory  laws 
of  fiome  sections  to  stand. 

In  answer  to  the  first  argument,  the  Supreme  Court  said : 
**  There  is  not  a  mngle  section  or  clause  of  any  section,  that 
is  not  clearly  germane  to  the  subject  expressed  in  its  title.** 
And  to  the  second :  **  Nor  is  it  special  legislation  for  the 
reason  sUted.  The  object  of  the  proviso  (protecting  special 
prohibitory  lam-s)  was  not  to  designate  other  districts  in  which 
no  license  to  sell  intoxicating  liquors  shall  be  granted ;  but 
to  avoid  any  doubt  as  to  the  intention  of  the  legislature  to 
lea^-e  intact  special  prohibitory*  laws  enacted  prior  to  the  adop-> 
tion  of  the  present  constitutton."  In  other  words,  not  to  leg- 
islate specially  for  those  diflerent  counties,  but,  to  the  con- 
trary, not  to  legislate  at  all :  (C^m.  v.  MUrt,  130-32.) 

Nor  docs  it  take  away  a  vested  right  by  changing  the  law 
under  which  the  licensee  has  prevkMisly  held,  for  he  takes 
subject  to  subsequent  legislation,  and  this  applies  with  the 
same  force  to  the  Act  of  1891.  So  that  where  a  license  was 
still  in  eflcct  under  the  Act  of  1887,  the  dealer  was  bound  to 
conform  in  his  sales  to  the  Act  of  1891,  which  changed  Ins 
status  for  the  worse:  {Cam,  v.  DatuUktu^  149-104;  Cmm.  v. 
5^/ATr,  130-32.) 

The  question  of  what  are  vinous,  spirituous,  malt  or  lirewed 
liquors  within  the  meaning  of  the  act  is  not  one  of  law  but  of 
iact,  and  as  such  to  be  decided  by  a  jury  and  not  by  the 
court  If  there  is  no  e\-klence  of  whether  the  liquor  is  either 
vinous,  spirituous,  mak  or  brewed,  the  court  must  direct  a  vcr« 
diet  for  the  accused  But,  if  there  is  a  scintilla  of  evidence 
on  the  subject,  none  but  the  jury  can  decide  it.  So  cider, 
though  not  usually  containing  any  of  these  qualities,  mi^ 
under  some  drcumstanoes  that  would  appear  from  the  cvi« 
dence  be  brought  within  the  classes  named :  {Cfm  v.  Riy^mrj^^ 
122.299.) 

It  is  not  only  the  tale  of  UqnoiB  that  is  obnoMous,  but  the 
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"  funushing  "  as  well,  when  it  is  delivered  on  election  day  and 
Sunday,  or  to  a  minor  or  one  of  '*  known  intemperate  habits.** 
(Sect  17  Act.,  1887).  This  provision  applies  not  only  to 
dealers,  but  to  all  persoroi.  Whether  the  "  fumishing  **  be  by 
gilt,  sak  or  otherise  is  immaterial.  It  is  a  misdemeanor  to  the 
same  extent  To  these  excepted  classes  no  one  can  lawfully 
f*K-e  or  sell:  (Alienburg yt ,  Cam.,  126-602.) 

But  the  Act  of  1887  does  not  attempt  to  control  the  pri- 
vate habits  or  domestic  usaf^,  therefore,  the  citizen  can  use  on 
his  own  table  or  in  his  om-n  house  what  beverages  best  please 
him.  It  is  only  when  the  conduct  of  the  individual  is  such 
that  the  public  morals  or  public  peace  are  aflected  by  it,  that 
it  becomes  a  matter  of  public  concern  and  is  subject  to  the 
exammatioo  and  control  of  the  criminal  courts.  Under  ^is 
rule  no  man  in  Pennsylvania  has  a  right  to  treat  one  who  is 
visibly  intoxicated :  {Attmbttrf  v.  Com) ;  but  he  can  treat  on 
Sunday,  and  that,  too,  away  from  his  home:  (Cmr.  v. 
HeekUr^  xxxvi.  W.  N.  C.  363.  Candidates  on  election 
day  cannot  furnish  beer  free  to  voters,  nor  can  peisons 
iorbidden  to  sell  on  Sunday  give  away  liquor  with  the 
sane  result  But.  if  for  reasons  of  health  or  habit,  one 
chooses  to  supply  his  own  table  with  hts  own  liquor  for  use 
by  himself,  his  family,  or  his  guests  un  Sunday,  no  law  of  the 
Commonwealth  prevents  him :  (Com,  v.  Carey ^  151-368).  So 
that  where  detectives  in  order  to  discover  train-wreckers  entei^ 
t  ined  suspects  by  fuinbhing  them  liquor  at  their  house  on 
Sunday,  no  conviction  followed.  But  where  a  fiurmer  gave 
finee  of  charge  to  persons  visibly  intoxicated,  he  was  con* 
victed ;  and  a  druggist  met  the  same  late  who  sold  twice  on 
the  same  prescription :  {jOom,  v.  Mcketi,  132^371.) 

It  b  a  general  rule  that  ignorance  of  fi^t  excuses  where  the 
act  if  done  knowingly,  would  be  wuUum  in  u.  But  where  a 
statute  commands  that  an  act  be  done  or  omitted,  which  in  the 
absence  of  such  statute,  might  have  been  done  or  omitted 
witfaoot  culpability,  ^orance  of  fi^t  or  the  state  of  dungs 
ccmfcemplated  by  the  statute  docs  not  excuse.  Where  the 
•akxm-lceeper  is  ignorant  of  the  age  of  his  customer,  he  cannot 
set  this  up  ^  a  defence. 
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By  tKc  Act  of  1854  the  sale  had  to  be  uiffni,  but  b%'  suc- 
ceeding legisilation  (AcU  of  1867,  1875  and  1887)  the  s.ile 
need  only  be  mmUttaftU^  the  word  wilful  being  omitted.  So  it 
is  the  act  of  !«clling  and  not  the  state  of  mind  that  stamps  the 
act  a<i  a  misdemeanc*r  and  at  which  the  law  is  directed.  Any 
other  construction  would  practically  nullify  the  act :  (/«  rt 
Cmrisoris  LktiU€^  ■27-330).  Though  it  b  wtII  ni^h  impc»s- 
sible  for  a  bartender  or  saloon-keeper  to  know  the  age  of  one 
who  may  call  lor  a  drink,  he  is  liable  to  have  his  license  taken 
away  from  him,  if  he  sell  to  a  person  the  day  belbre  he  is 
twent>'-one  years  of  age.  And  that  too,  though  the  minor 
misrepresents  his  age.  But  the  dealer  is  not  entirely  without 
protection.  By  the  Act  of  May  10,  i88t,  P.  L.  12,  minors 
representing  themseives  of  age  to  obtain  liquor  are  punished 
by  fine  and  imprisonment ;  and  the  same  pumshment  is  dealt 
out  to  those  who  represent  the  minors  to  be  of  age. 

IgmmrmUlm  iegis  mon  fjetcttuU,  Everyone  is  bound  to  know 
the  Uw.  By  this  maxim  the  agent  of  a  licensee  acting  imio- 
cently  can  be  convicted.  He  b  bound  to  know  the  limiu  of 
his  principal's  authority,  and  if  he  takes  but  one  step  beyond 
it.  he  b  liable  to  indictment  under  the  act  He  must  be  careful 
to  sell  only  where  the  licensee  can  do  so  with  impunity: 
(Stewart  v.  C^m,,  117-378;  Zimmer  v.  Cam,  22  W.  N.  97; 
Cam.  V.  Sweitsir,  sa/rm), 

A  brewer's  license  does  not  entitle  him  to  sell  in  two  diflerent 
places  in  the  county :  (Zmhmt  v.  Cam,),  But  a  brewer  who 
has  taken  out  a  license  can  manuiacture  and  sell  hb  liquor  at 
any  one  point  in  the  county.  He  need  not  sell  it  where  he 
manufactures,  but  if  he  selb  away  firom  where  he  manuiactutes, 
he  cannot  sell  where  it  b  made.  In  other  words  he  caooot 
have  two  established  pbces  to  sell  the  article.  Otheru-ise  he 
could  have  as  many  agencies  as  there  are  phces  in  the  county : 
{Zimmir  v.  Cam,), 

It  b  the  contract  to  sell  a  chattel  and  not  payment  or  ddiv- 
ciy  which  passes  the  property,  and  thb  rule  b  reoogniaed 
throughout  the  United  States.  Whether  the  title  to  pcnonal 
property  passes  by  a  sale  depends  upon  the  intent  of  the 
parties.    Such  intent  maybe  expressly  decUred  or  may  be 
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inferred  irom  circumstances :  {Cam.  v.  Iftsi,  148-98).  There- 
fore, where  orders  are  sent  for  liquor  C.  O.  D.  by  the  pur- 
chaser of  one  county  to  the  .neller  of  another,  and  delivery  is 
made  by  the  agent  of  the  seller  in  the  county  of  the  purchaser^ 
this  is  a  sale  in  the  ^ounty  of  the  seller  and  UiA*ful.  The 
carrier  or  agent  in  such  a  case  is  agent  for  the  purchaser  and 
deli\'ery  to  the  carrier  in  the  county  of  the  seller  is  delivery  to 
the  purchaser,  and  tlie  sale  or  contract  b  complete  in  the  place 
of  delivery  to  carrier.  It  is  only  the  performance  of  the  con- 
tract and  not  the  contract  itself  that  is  in  question  on  the 
collection  or  non-collection  from  or  delivery  or  non-delivety 
to  the  purchaser:  (Cotn,  v.  Reming^  130-138).  The  sale  is 
complete  before  performance  is  thought  of.  But  where  the 
agent  took  orders  outside  of  the  count)'  of  his  principal,  and 
delivered  them  in  the  same  place,  the  county  of  the  pur- 
chaser, this  was  held  an  illegal  sale.  A  dealer  can  sell  to 
any  person  in  the  state,  provided  the  sales  are  made  at  hb 
place  of  business.  But  he  cannot  peddle  his  beer  in  counties 
not  covered  by  hb  license :  (C^m,  v.  HolsHttt,  132-357).  The 
purchaser  need  not  call  at  the  business  place  of  the  licensee^ 
but  such  sales  may  be  made  in  the  ordinary  course  of  business. 
So  where  orders  are  received  by  mail  in  the  county  of  the 
wholesale  dealer  and  the  liquor  b  delivered  by  hb  wagons  or 
b>'  common  carriers  in  the  county  of  the  purctuucer.  the  sale 
b  a  proper  one:  {Com,  v.  Hess,  148-98).'  Nor  would  pay- 
ment by  check  sent  through  the  mail  or  to  the  driver,  who 
delivered  as  above,  constitute  a  sale  in  the  pbce  of  delivery, 
and  no  conviction  could  follow  in  such  a  case  for  sale  outside 
the  county:  (Cam,  v.  Ktdnmanm,  148-113).' 

Selling  liquors  to  persons  of  "known  intemperate  habits  ** 
comes  within  the  same  rule  as  selling  to  minors^/,  r.,  ignorance 
of  fact  or  want  of  evil  intent  are  not  material.    **  Known  intem- 

*C4MM.  ▼.  Bfumnger^  148-111. 

■The  ndc  dcdnoed  fron  thew  dMisioas  woiOd  ippew  to  bt.  Ih«t 
whot  the  Older  b  received  msiks  the  ploes  of  ulc  If  tho  goods  m«  Mt 

the  oMetiBg  of  the  t«ro  miods  io  a  coatmet ;  while  the  ptoee  of  dellv 
or  pejnent,  bciagrimply  the  mceasof  pcHbmeaee  of  a  ceatwct  ain 
e,  b  aot  OMtcrbl. 
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pcratc  habitii**  means  reputation  in  the  neighborhood  for 
intcmiicranoe,  and  not  the  actual  knowledge  of  the  saloon- 
keqicr.  A  man  who  conceala  his  habits  doe*  not  come  within 
this  clas«i.  His  habits  must  be  known  not  only  to  his  &mfl>% 
but  to  bb  friends,  ndchbors,  and  the  communit}*  at  Urge  in 
which  he  lives.  He  need  not  be  knom  to  e\t:ry  one,  but  only 
generally.  It  is  that  kind  of  a  reputation  he  might  have  for 
honesty  and  integrity:  (Cm.  v.  Xdt,  138-615:  Cm.  v.  SnT- 
vermmn.  138-642). 

Bdiwe  the  passage  of  the  Wilson  Bill,  whkh  allowed  the 
slates  to  make  their  own  liquor  regulations.  e%-cn  where  it 
interfered  with  interstate  commerce,  there  «'ere  frequent 
attempts  to  e\'ade  the  law  by  shipping  the  lk|uor  from  an- 
other  state  and  selling  it  in  the  original  packages,  thus  bring* 
ing  it  within  the  ruling  of  LcUj  v.  HMrdim  (135  U.  S.  100.) 
But  the  Supreme  Court  decided  that  the  stopping  of  sales  on 
Sunday,  and  to  minors,  and  the  intemperate  habits  lA-as  not  on 
the  same  fooling  as  the  case  referred  to,  and  b  not  an  inter- 
ference with  the  trafBc  of  the  states  within  the  meaning  of 
that  decision:  (Cm.  v.  JSr//,  138-615:  Cm.  v.  SUvermM^ 
138643.) 

The  law  cannot  be  nullified  by  the  formation  of  a  so-calkd 
social  club,  which  is  run  as  a  co\'er  for  the  sale  of  liquor  w*ilb- 
out  license,  but  the  ste^'ard  of  such  club  can  be  dealt  with  b 
the  s.ime  manner  as  the  bartender  of  an  unlicensed  saloon : 
{Cfim,  V.  Tumiy^  148-552).  Nor  can  a  baita  fidt  social  club 
sell  to  persons,  not  members,  on  Sunday,  and  they  are  bound 
to  know  «'ho  are  members  of  ihdr  organbatkni :  {Cmh,  v. 
Loeuk,  1 53-502.)  Wliat  rights  bck>ng  to  the  members  of  a 
bonajide  club  as  among  themseU'es  has  never  been  consklered 
by  our  Supreme  Court 

A  criminal  indictment  and  the  forfeiture  of  license  are  not 
the  only  punishments  meted  out  to  the  unfortunate  liquor 
dealer  who  seeks  to  evade  the  license  law.  Outside  of  these 
sanctions  whicli  the  public  demands  through  its  criminal 
courts,  the  tavern-keeper  b  liable  in  a  private  action  of  tics- 
pass  in  our  oommon  pleas  to  a  person  damaged  by  an  unUw* 
fulsale. 
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With  a  system  of  punishment  like  that  which  sustains  the 
law  of  1887,  and  the  strictness  with  which  it  has  been  con- 
strued by  our  Supreme  Court,  it  is  difficult  to  see  why  it 
should  not  be  effectual  to  meet  the  purposes  of  iu  passage,  if 
€nfef€cd  by  a  proper  administration. 

Traksfbrs. 

A  licensee's  privilege  is  pergonal  and  U  not  assiipiable,  nor 
docs  it  go  to  the  personal  representatives  in  case  of  death. 
For  this  reason  a  license  cannot  be  transferred  unless  ex- 
pressly authorized  by  the  Act  of  Assembly  and  in  the  mode 
theidn  prescribed.  The  Act  of  1887  is  silent  on  the  question 
of  transfers,  and  they  are  still  governed  by  the  Act  of  April 
90,  1858,  Sect  7,  P.  L.  366.  The  act  provides  that,  **  if 
the  party  licensed  shall  die.  remove  or  cease  to  keep  such 
house,  his,  her  or  their  license,  may  be  tranferred  by  authoiw 
ity  granting  the  same  on  compliance  with  the  requisitions  of 
the  law,  etc"  The  requisitions  of  the  bw  under  this  act  per- 
mit a  certain  d»cretion  to  the  authority  granting  or  refusing 
licenses,  and  thin  discretion  b  now  vested  in  the  courts.  This 
discretion,  like  that  in  the  grants  of  licenses,  depends  upon 
the  bw  and  not  the  individual  opinion  of  any  of  the  judges ; 
but  if  legally  exercised  is  not  reviewable  in  the  Supreme 
Court :  {BiumeiUkats  /V/.,  135-412.) 

But  a  lioemee  can  assign  his  interest  in  the  license  granted 
to  him.  Or  to  express  it  more  correctly,  he  can  consent  to 
the  transfirr  of  it  to  his  assignee,  who  succeeds  him  in  the 
occupancy  of  the  place.  This  assignment  is  subject  lo  the 
approval  of  the  Court  of  Quarter  Sessions.  There  is  nothing 
unlaurful  in  this  consent,  as  it  is  essential  to  the  transfer.  For 
thb  reason  a  judgment  note  given  to  secure  a  loan  to  cany 
,  on  the  fiquor  business,  and  an  agreement  to  transfer  the 
license  on  ddault  m  payment,  is  a  legal  transaction  and  not 
void  as  against  public  policy:  {Bmrim  C0.  v.  /KmAI,  162* 
100.) 

The  right  to  tiansfer  licenses  from  one  person  to  another  is 
purely  statiitory,  and  there  is  nothing  in  the  Uw  that  perattts 
the  transfer  fton  one  plaoe  to  another.    TheicfecCt  the  quar* 
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tcr  ■ciiiom  ouuioC  be  compelled  by  mandamus  to  make  toch 
a  transfer.  It  can  be  made  from  person  to  pemon,  but  not 
Irom  place  ro  place :  {LM  &  C#.  v.  Nsne  ri  at,Jmigtt,  \ty 
481.)  G.  VoK  P.  Jons. 
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PRANK  p.  PRICHARD,  ■«., 

OoRMNr  McCovCH,  CMj^at.as  C  Bononr, 

Cmakucs  C.  TowNsssfo,     Fraxcis  B.  Bomuoi, 
OLnm  Bovcs  Jvdsoii. 


Robs  r.  Green,  a  Q.  B.  i  and  315.    July,  189$. 


The  dcfeadant  being  cmploTcd  by  the  pteintiff  to  maiMfc  bk  baiiMa» 
•nd  beWnic  aoccM,  in  the  conne  of  hit  duties  to  hie  mefllcr*t  booke, 
•ccrrtly  eo^picd  ftw  the  ofderbookaUetoftheBMBeeMidMUfeMeeor 
the  aietoneisi  with  the  intcatlon  of  welag  it  ia  eoiicitinff  «dcn  ftom 
them,  after  he  had  left  the  pieintiff  '•  employ.  Subeeqwatly,  his  ecrrioi 
with  the  pUiatiff  having  tenninated,  the  defendant  did  nae  the  list  n 
obtained,  while  employed  by  another  in  a  bnsincas  shnllar  to  that  of  the 
plaiatiC  The  plaintiff  applied  for  an  in|naclion  reatiainlaf  the  defen- 
dant from  the  nse  of  the  list  and  requiring  him  to'ddivar  itnptothe 
plaintiff  far  destrnction,  and  also  Ibr  dam^^  done  to  his  bnsincm  by  the 
defendant's  soliciution  from  the  list.  All  of  these  requests  were  gnntsd, 
and  it  was  AWitf  by  Hawviits.  J.,  that  it  was  an  implied  term  of  the  oon- 
tract  of  scrviee  that  the  defendant  would  not  use,  to  the  detriment  of  ^ 
|>bintiff,  information  to  which  be  had  aooms  in  the  oouffte  of  the  sn^ 
vice,  and,  therefore,  that  the  defendant  wm  liable  in  damages  for  saj 
lorn  caused  to  the  plaintiff  by  mason  of  the  breach  of  that  term.  In  the 
Conit  of  Appeal  (affirming  the  above)  it  was  held  that  it  was  an  implied 
term  of  the  oontmot  of  mifioe  that  the  eenrant  would  observe  good  feith 
towards  his  master  during  the  existence  of  the  confidential  relatioa 
between  them,  and  that  the  defendant's  conduct  was  a  breach  of  that  eon- 
tmct  in  rmpoct  of  iririch  the  piafaitiff  WM  eatitlod  to^ 
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Relation. 
Both  in  the  lower  court  and  in  the  court  above  the  decision 
was  placed  on  the  ground  that  in  every  contract  of  service 
there  is  an  implied  stipulation  thai  the  servant  will  observe 
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good  fiuch  towards  hb  ctnploycr  m  respect  of  the  matters 
confided  to  him.  At  the  same  time  the  court  did  aot  limit  the 
applicability  of  its  sutemcnt  with  regard  to  implied  contracts 
to  the  relation  of  master  and  servant  Before  viewing  the 
particular  ground  of  the  present  case,  the  general  statement  of 
the  court  with  reference  to  implied  contracts  will  br  considered. 
In  the  court  below,  Hawkiks,  J.,  quotes  the  language  of  I'bL- 
LOCK,  C.  B.,  in  MorgtM  v.  Rmfty^  6  H.  &  N.  265,  with 
approval :  "  We  think  the  cases  have  established  that  where  a 
relation  exists  between  two  parties,  which  tn\-olves  the  per- 
formance of  certain  duties  by  one  of  them,  and  the  payment  of 
reward  to  him  by  the  other,  the  law  will  imply,  or  the  jury 
may  infer,  a  promise  by  each  party  to  do  what  is  to  be  done 
by  him."  Thb  statement  is  not  clear,  but  doubtless  refers  to 
a  contractual  relation  between  two  parties,  and  the  enforce- 
ment of  duties  connected  with  the  contract,  but  not  directly 
contemplated  by  the  parties,  or  forming  the  main  purpojte  of 
the  contract  In  these  cases  there  may  or  may  not  be  a 
public  policy  lavoring  tlie  performance  of  certain  duties  by 
cither.  The  most  obvious  example  of  the  presence  of  public 
policy  b  the  case  of  an  inn-keeper  or  common  carrier.  In 
other  cases  public  policy  seems  to  be  satisfied  by  the  obser- 
vance of  good  fiuth.  Now,  so  fer  as  the  terms  of  the  contract 
refer  to  those  considerations  which  are  present  to  the  minds 
of  the  parties  and  form  an  inducing  cause,  we  are  no  doubt 
not  speaking  literally  when  we  say  that  a  jury  may  infer 
a  promise  to  do  that  which  thclaw  has  imposed  on  one  in  his 
position.  This  distinguishes  contracts  or  terms  of  contracts 
so  inferred  from  contracts  inferred  from  conduct,  as  where  an 
agreement  to  pay  for  goods  is  inferred  from  an  order  or 
request  to  fiimish  them.  On  the  other  hand  these  cases  of 
implied  contract  are  to  be  distinguished  from  those  where  the 
only  remedy  takes  the  form  of  a  remedy  in  contract  In  the 
latter  case  there  has  been  no  contract  or  volunury  relation 
between  the  parties.  Where,  however,  the  parties  have  volun- 
tarily entered  into  a  relation  which  contemplates  certain  objecu, 
the  doing  of  anything  by  one  of  the  parties  inconsistait  with 
that  cod.  Of  which  wouki  make  it  inefiectual,  may  well  be 
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comiidcred  a  pMt  of  the  contnct,  so  as  to  preveat  recoveiy 
and  abo  fpve  right  to  recover  for  an  faijury  arising  theicfrom. 
The  queition  b  noC  whether  the  act  or  conduct  which  actually 
prevented  the  party  from  receiving  the  benefit  to  wUdi  he 
was  entitled,  waa  oontemputed  by  the  parties,  but  whethcf  it 
was  so  rebded  to  the  performance  as  to  make  any  benefit 
fvceivcd  of  no  value.  This  is  the  view  of  Rowhn.  L.  J^  in 
Atfsv^  V.  Bmuu.  [1893]  I  Ch.  318.  239.  He  there  says: 
**  The  common  biw,  it  is  true,  treats  the  matter  irom  the  point 
of  view  of  an  implied  contract,  and  assumes  diat  there  is  a 
promise  to  do  that  which  is  pait  of  the  bargain,  or  which  can 
be  &irly  implied  as  a  part  of  the  good  fidth  which  is  neceasaiy 
to  maloe  the  bargain  ellbctuaL  What  b  an  implied  oontiact 
or  an  implied  promise  in  law?  It  b  that  pmmise  which  the 
bw  implies  and  authoriaes  us  to  infer,  in  order  to  give  tlie 
transaction  that  effect  which  the  parties  must  have  intended 
it  to  have  and  without  which  it  would  be  futile.** 

Implied  contracts  withm  the  above  meaning  are  most  Kkcly 
to  appear  where  the  object  of  the  cootrxt  b  not  a  singfe  act 
but  a  course  of  action,  as  in  the  rebtion  of  master  and  servant 
The  question  as  to  what  conduct  b  inconsistent  with  the 
servant*s  duty,  takes  the  form  of  a  justification  for  a  disdurge. 
Thus  in  Macdonald  on  Master  and  Servant,  it  b  said  (p.  2to): 
**A  iiervant  is  l>ound  to  consult  the  interest  of  hb  master  and 
nuy  be  discharged  for  acts  seriously  injurious  thereto.    Dif* 
closure  of  a  master's  trade  or  business  secrets,  disclosure  of  . 
the  accounts  of  a  company  to  a  person  connected  with  another 
company,  advising  and  assisting  an  apprentice  to  quit  hia 
master's  service,  . .  .—in  all  these  instances  masters  have  beef* 
warranted  in  dbmissing  servants.**    In  all  these  cases  the  only 
ground  of  dismissal  has  been  a  breach  of  the  servant*s  contract 
for  fiuthful  service,  and  though  the  point  has  not  arisen,  ther0 
can  be  no  doubt  that  If  any  mjury  was  occasioned  to  th0 
emplo>'er,  he  would  have  a  right  of  action  against  such  ^ 
servant. 

Likewise  any  agreement,  act  or  conduct  by  an  employee  iss 
the  oourae  of  hb  work,  for  hb  own  profit  and  to  hb  masfeer^i* 
prejudice,  will  be  treafeed  as  contmiy  to  puldic  policy  and  of 
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no  cfTect:  Lum  v.  aarJt,  5;  N.  VV.  Rep.  662  (Minn.) :  HVm/. 
sioek  Ircn  C0  v.  ExtensioH  C^.,  129  U.  S.  643 ;  Dcevtnport  v. 
Htiimt^  52  N.  Y.  Sup.  803 :  McEsvcn  v.  Sckammor,  64  Vt  5S3. 

Where  an  empioyee  U  intrusted  with  a  trade  secret,  the 
U!ie  of  this  secret  for  his  own  profit  and  to  the  disadvantage 
of  his  employer  will  be  lestraincd :  Peabody  v.  NcrfM,  98 
Mass.  408  ;  Ahrisam  v.  Moat^  9  Hare,  2S1  ;  JraUckv.  Davftt" 
/art,  30  Atl.  Rep.  $21  (Pa.).  In  Tader  v.  Hoffman,  iiS 
N.  Y.  30  (1889).  the  defendant  had  invented  a  pump,  the 
patent  on  which  had  expired.  He  was  manufacturing  pumps 
with  an  improvement  incorporated  in  his  pattern,  which  was 
not  made  public.  Tlie  defendant  hired  a  man  who  was 
employed  to  rqiair  the  patterns  to  make  copies  of  them.  The 
defendant  was  enjoined  from  the  use  of  the  patterns  so 
obtained.  Most  of  these  cases  place  the  decision  on  the 
ground  of  a  breach  of  confidence  without  determining  its 
effect  on  the  contract  of  employment.  But  there  can  be  no 
<loubt  that  disclmures  of  such  a  secret  would  justify  dis- 
missal, enable  the  emplo>-er  to  resist  an  action  for  wages  due, 
and  entitle  him  to  damages. 

Where  a  person  makes  use  of  the  information  he  has 
learned  in  a  confidential  relation  the  grounds  of  the  decision 
^fainst  such  use  are  variously  stated  as  a  breach  of  trust, 
vioLition  of  an  implied  contract,  or  the  interference  with  a 
property  right.  And  sometimes  it  b  indicated  that  a  dbtinc- 
tion  is  to  be  drawn  between  them.  In  the  present  ca-^e  [1895] 
2  Q.  B.  319,  Kav,  L.  J.,  says  that  there  has  been  a  breach  of 
trust,  if  not  a  breach  of  contract,  and  that  an  injunction 
should  be  granted  and  the  list  of  names  should  be  given  up 
to  be  destroyed.  He  continues :  As  to  the  damages,  I  think 
there  is  more  .difiiculty.  The  right  to  them  depends  on 
whether  the  conduct  of  the  defendant  can  be  regarded  as  a 
breach  of  an  implied  contract**  The  distinction  intended  by 
the  Lord  Justice  is  not  clear.  Without  the  confidential  rela* 
tion,  which  was  violated  by  the  making  and  use  of  the  list, 
there  would  be  no  ground  for  an  injunction.  In  CmrSu  v. 
WMir  &  Cf.,  64  Fed.  Rep.  280,  it  was  sought  to  restrain  a 
photographer  from  making  copies  of  a  photograph,  which  he 
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had  purchased  from  another  photo<rraphcr  uho  had  ukxn 
tbcm  for  the  plaiiitiflr  without  the  prtWlc;^  of  rq>rodudnj; 
tliem  for  hi!«  own  profit  The  court  said :  **  When  a  person 
en|{agc!i  a  photographer  to  take  his  picture,  agrectni;  to  foy 
Mi  much  for  the  copies  which  he  desires,  the  transaction 
assumes  the  form  of  a  contract ;  and  it  is  a  breach  of  con- 
tract as  well  as  a  violation  of  confidence  for  the  photographer 
to  make  additional  copies  from  the  negatit  e.  The  negative 
may  belong  to  the  photographer,  but  the  right  to  print  addi- 
ti'mal  copies  is  the  right  of  the  customer :  JW/anf  v.  PUei^ 
^rmf^hk  Cc.  40  Ch.  Div.  545 ;  Tmck  v.  PriesHr,  19  Q.  B.  D^ 
629.  Independently  of  the  quc>tion  of  contract,  I  believe 
the  law  to  be  that  a  private  individual  has  a  right  to  be  pro- 
tected in  the  representation  of  his  portrait  in  any  ftrm ;  that 
thin  is  a  property  as  well  as  a  personal  right;  and  that  it 
belongs  to  the  same  class  of  right  which  forbids  the  reproduc- 
tion of  a  private  manuscript  or  painting,  or  the  publication  of 
private  letters,  or  oral  lectures  delivered  by  a  teacher  to  his 
class,  or  the  revelation  of  the  contracts  of  a  merchant's  books 
by  a  clerk  :  DMkt  ^  Qnetmsbaiy  v.  Skaffcart,  2  Edm.  329; 
Go'  V.  PHickard,  2  Swanst.  403 ;  Fols0m  v.  Mtaxk,  2  Story, 
100;  Abemethjr  v.  Hmtckimsom,  3  Law  J.  Ch.  209;  Cand  v. 
Sime,  12  App.  Cas.  326;  7i//iV  v.  Clarke,  2  Hare,  383; 
WWmms  V.  Fftsummce  Cc,  23  Beav.  338.'*  It  seems  to  the 
writer  unimportant  whether  the  communication  of  matter 
learned  in  the  confidential  relation  is  regarded  as  a  brusich  of 
trust  or  a  breach  of  contract  or  a  violation  of  a  property  right, 
so  iar  as  the  right  to  compensation  is  concerned.  There  can 
be  no  doubt  of  the  applicability  of  the  prindple  to  the  present 
case.  The  secret  copying  of  the  list  with  the  intention  of 
using  them  in  competition  was  undoubtedly  a  dishonorable 
means  of  enabling  the  servant  to  maintain  a  competition  with 
his  master  after  the  employment  The  &ct  that  a  servant 
after  the  termination  of  his  employment  may  compete  with 
his  former  employer  for  the  trade  of  his  customers  of  the 
employer,  {/risk  v.  Irish,  40  Ch.  D.  49 ;  Hcimon  v.  SmOk, 
35  Ch.  D.  449.)  will  not  justify  every  means  to  &dlitate  that 
competition  taken  by  a  servant  in  violation  of  his  present  duty 
to  that  employer.  H.  A.  C 
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YocM  Will  ;  How  to  Make  It.    By  George  V.  Tc<*i»- 
Rostofi :  IJnIe.  Brown  &  Co.     1895. 

This  little  volume,  while  addressed  to  the  hytot^*  *  »^ 
than  to  the  pmiession.  diflvrs  from   many  ^uch    ^^^"^    ^ 
••  p«i(>ular  *•  law  books  in  that  it  docs  not  profess    t.^        ^ 
cvcr>'  man  his  own  law>xT,  and  consequently  indcp^r*****'    ^^^ 
le^ai  advice.    In  fact,  such  an  idea  is  distinctly  rq>iuli-^^       [  a^^ 
object,  as  stated  b>'  the  author,  being  merely  to    ^^^       ^^ 
Wfittld-be  testator  a  suflRcicnt  general  grasp  d  the  snM^J  »aWs 
cn.iblc  him  to  give  to  his  counsel  intelligent  directions  ^^^       t^^^ 
wishes,  and  to  show  him  what  he  can  and  cannot  do,  sv^^    ^  i^^ 
the  result  of  certain  acts  or  omissions  may  be,  not  ti>  ^"^  ^ance 
that  special  knowledge  whereby  he  may  without  a^*^**^ 
make  a  good  and  valid  will.  «  ^^^ 

Tlie  author  conscientiously  adheres  to  this  idea  ^^^^^**  ^a 
and  nowhere  suffers  himself  to  be  drawn  into  tlic  ^'^^^^^nply 
or  elucidation  «>f  disputed  points  of  law.  Rver>'thing  *^  _^ 
expressed  and  easy  to  understand,  and  while  technical  ^^Zj^ncd. 
sions  are  consUntly  used,  the  meaning  is  alwa5*s  cJ^f*  <^^y 
The  book  is  made  up  of  broad  and  simple  rules  of  U^^ 
set  forth.  pur- 

On  the  whole,  the  work  is  one  of  distinct  value  (o^  ^^-cncw* 
pose  for  which  it  was  written.    When  we  consider  t!h^  ^^f  ihc 
ignorance  of  the  public  as  to  this  all  important  braf*^''   ^f  tes- 
law,  and  the  vast  number  of  cases  wliere  the  intenti^^^'^^  )egftl 
tator  are  defeated  by  their  ignorance  of  the  simp^*^  |o  ^ 
principles,  we  must  welcome  any  work  which  will  t^^  t*  ^^  ^ 
the  public  at  large  to  understand  exactly  what  they  var^^  ^.  ^ 
with  their  property,  and  give  them  some  idea  as  to    ^^  ^^  ctic<^ 
may  do  it.  The  practitioner  is  only  too  glad  to  have    ^^ 
intelligently  prepared  for  the  interview.  ^  good. 

Th  ^ 

Thel 


HCiugcnujr  prepare  lor  uic  inicnncw.  ^   guv« 

The  style  u  dear  and  simple,  and  the  arrangen»^^\  ^^^c^ 
lie  book  u  convenient  in  siae  and  attractive  in  app^^^TV^' 
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When  the  legislature  has  empowered  the  governor  or  other 
officers  of  the  state,  on  its  behalf,  to  appoint  an  agent  to 
prosecute  a  claim,  and  to  fix  his  compensation,  ta 
be  pmd  mU  cf  any  amamHi  reeeived  ikerefiram,  the 
officers  named  can  make  a  contract  authorizing  a 
person  to  prosecute  the  said  claim,  and  providing 
that  his  compensation  shall  be  a  certain  per  cent, 
of  the  amount  collected  by  him,  to  be  paid  out  of  the  proceeds 
thereof;  and  such  a  contract  will  not  be  void,  as  against 
public  policy,  because  it  makes  the  payment  of  compensatioa 
oontiftgcnt  on  success:  for  the  legislature,  by  the  wording  of 
the  statute,  expressly  authorized  the  making  of  such  a  con- 
tract: Davis  v.  Cammomvealtk,  (Supreme  Judicial  Court  of 
Massachusetts,)  41  N.  £.  Rep.  292. 

The  Supreme  Court  of  Pennsyhania  has  recently  rendered 

a  very  peculiar  decision  in  regard  to  the  use  of  bicycles,  hold- 

RiciciOT.     '"C*  '"   Cammomveaitk  v.  Forrest^  32  AtL  Rep. 

JMfsj     652,  (1)  That  under  the  act  of  Pennsylvania  of 

LtaMuty  ••     1S89,  May  7  ;  P.  L.  1 10,  S  3»  which  makes  it  a 

niiifHiiia    penal  oflence  for  any  person  to  wilfully  ••  ride  or 

drive  any  horse  or  other  animal,"  on  a  sklewalk,  and  that  of 

1S89,  April  23 ;  P.  L.  44.  S  I .  which  provides  that  bicyclers  shall 

be  sutyject  to  the  same  restrictions  as  are  prescribed  by  law  in 

the  case  of  penons  using  carriages  drawn  by  horKS,  one  who 
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riiles  a  bicycle  on  a  sidewalk  b  subject  to  the  puiushment  prc- 
kciibed  lor  a  violatioQ  of  the  former  act ;  (2)  That  in  a  p^os^ 
culioii  lor  riding  a  bicycle  on  a  sidewalk  it  is  no  defence  that 
the  inlbrmer  contributed  nothing  to  the  original  conatnictioa 
of  the  sidewalk,  or  did  not  aid  in  keeping  it  in  rqiair ;  nortfait 
the  sidewalk  was  on  land  appropriated  by  a  turnpike  com- 
pany, when  the  latter  consented  to  such  use  of  its  land ;  nof 
that  the  company  consented  to  defendant's  riding  on  the  side- 
walk, when  the  sidewalk  was  constructed  and  used  as  such 
along  the  public  highway;  nor  that  defendant  and  others 
ttfting  similar  vehicles  regularly  rode  on  the  sidewalk  without 
complaint. 

It  is  difficult  to  discover  in  the  opinion  of  the  court  any 
f  uAktent  grounds  for  such  a  decision.  It  rests  entirely  upoo 
the  supposed  parity  of  the  subject-matter  of  the  two  acts;  bisft 
this  is  a  pure  assumption.  In  the  first  place,  the  act  of  April 
23  makes  bic>*clers  subject  only  to  the  restrkii^s  imposed  O0B 
horsemen, — not  to  their  BabHitits,  These  two  things  are  by 
no  means  the  same ;  granting  that  a  penal  liability  implies  m- 
restriction,  a  mere  prohibition  does  not  imply  a  penal  liabili^  9 
and  it  is  the  restriction,  not -the  liability,  to  which  the  bicyde^ 
is  made  subject.  This  is  very  cleverly  dodged  by  the  courts 
as  follows  :  "  The  first-named  act  [May  7]  imposed  a  penalt|r 
upon  the  driver  of  a  horse  who  should  wilfully  drive  hinrm 
upon  any  sidewalk  in  any  township  within  the  common-' 
wealth.  The  last-named  act  [April  35]  subjected  the  bicycle 
rider  to  the  same  restriction  as  the  driver  of  the  horse.  Th^ 
driver  of  the  carriage  and  the  bicycle  have  the  same  rights 
and  are  subject  to  the  same  restrictions  and  penalties/' 
Observe  how  neatly  the  court  reads  into  the  act  the  word» 
which  the  legislature  did  not  put  there,  and  which,  in  view  o^ 
their  importance,  and  the  nature  of  the  subject,  they  must  b^ 
held  to  have  omitted  intentionally !  There  could  not  be  » 
clearer  case  of  judicial  legislation. 

In  the  second  place,  the  act  of  April  33  subjects  the  bicyckr 
only  to  such  restrictions  as  are  imposed  by  law,— that  is,  tor 
existing  restrictions,  not  future  ones.  Again,  if  the  legislaturcr 
had  intended  to  subject  the  riders  of  bicycles  to  future  as  wdL 
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an  existing  restrictions,  it  would  have  been  vefy  easy  to  have 
d«me  so  by  making  the  act  read  "  are  «r  skail  be  prescribed  by 
law.**  This  would  have  avoided  aU  question.  But  they  did 
not  do  so ;  and  not  having  done  so,  the  court  cannot,  exoepi 
in  a  clear  case,  do  it  for  them. 

Now,  in  regard  to  these  two  objections,  it  must  be  borne  in 
mind  that  whatever  thdr  intrinsic  weight  may  be,  it  is 
multiplied  by  the  cardinal  axiom  of  statutory  construction, 
that  a  penal  .natute  is  to  be  construed  strictly.  The  spirit  of 
such  a  statute  is  not  to  be  loosely  held,  at  the  pleasure  of  the 
court,  to  include  cases  not  expressed.  It  was  entirely  %rithin 
the  power  of  the  legislature  to  make  the  act  of  April  33 
include  future  as  well  as  exisiting  restrictions,  and  to  make  the 
bicycler  subject  to  liabilities  as  well  as  restrictions;  but  it  did 
not  do  so :  and  no  court  has  power  to  do  for  the  legislature 
what  it  fiuls  to  do  for  itself.  Such  a  decision  as  that  in  this 
case  is  a  gross  abuse  of  the  judicial  poii*ers. 

But  there  is  another  aspect  of  the  case  which  b  very  deli- 
cately dealt  with  by  the  court.  It  seems  to  have  felt  that 
after  all  it  was  perilous  to  attempt  to  read  the  act  of  May  7 
into  the  act  of  April  33  ;  and  it  therefore  expatiates  at  length 
on  the  &ct  that  the  bicycler  is  within  the  spirit  of  the  act  of 
May  7.  This  is  the  demonstration  of  the  latter  proposition. 
**  It  will  scarcely  be  disputed  that  a  bicycler  is  within  the  spirit 
of  the  act.  It  is  wholly  improbable  the  legislature  intended 
to  exempt  him.  The  sidewalk  is  for  foot  travelers,  men, 
women  and  children.  A  very  few  years  of  observation  and 
experience  in  the  new  mode  of  traveling  by  bicycle  has 
resulted  in  the  conclusion  that  thu  vehicle  'n  fully  as  danger- 
ous to  those  walking  on  the  same  road  as  the  carriage  drawn 
by  a  horse.  A  carriage,  with  ri<ier,  weighing  together  two  to 
three  hundred  pounds,  propelled  with  the  speed  of  a  trolley 
car  on  a  sidewalk,  is  full  of  peril  to  the  life  and  limb  of  the 
foot  traveler.  No  bicycler,  with  due  regard  to  the  safety 
and  rights  of  his  fellows,  should  demand  the  use,  in  common 
with  foot  ttavders,  of  a  walk,  with  such  a  vehicle;  «W 
Ai  miemtiom  tf  ike  U^itUiMrt  t9  debar  Mm  /rmm  suek  mu 
ii  ttmMJfiui,  mi  mUy  frmm  At  terms  ef  ike  Itov  «rtt,  wkem 
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ftmd$9giiktr,kiimU9/rmm  tke  rttu^  mid  ^ini  Omi  prwi^ 
Ihtur  pmumge:^ 

The  mocal  reflectkms  that  precede  this  last  pangrapli  are 
most  excellent ;  but  they  neither  lead  to  the  conclusioD  't^ 
cited,  nor  do  they  oAer  any  warrant  for  supplying  an  intentioo 
that  the  legislature  lAtf  Mf  MMurs^iRtf.    The(actt^as  acaicfol 
examination  of  the  act  of  May  7  will  sixm,  that  the  foot 
traveler  is  not  only  not  mentioned,  but  was  the  very  last  thing 
in  the  mind  of  the  legisfaiture.    The  land-owner  is  empowered 
by  the  foit  two  sections  to  build  a  sidewalk  aloncf  hii  land  at 
^  oHn  «pe.»e.  .«ne  thet^fer  tl»  publk  highway.  in.iea<l<< 
his  own  land;  and  the  drivers  of  hoTMS  or  carriages  ^ 
liable  to  penalty  for  driving  thereon,  because  of  the  injufy 
they  may  do  the  sidewalk,  and  the  consequent  expense  ^ 
repair  to  the  land-o»tier,  not  because  of  the  danger  to  fo^ 
trax-clers.    The  language  of  the  act  shows  this  clearly- 
any  person  or  persons  shall  «*i}fully  and  maliciously  t%^  ^ 
drive  any  horse  or  any  other  animal,  upon  or  into  any  f^*^^ 
walk  or  sidewalk  or  footway  laid,  erected  or  being  oiai  ^ 
along  the  side  of  any  road  or  highway  in  any  towra^^^P 
this  Commonwealth,  or  shall  ^Amviu  wilfully  break,  i^J**^* 
or  destroy  the  same/'  etc    The  word  "otherwise  "  is  tl"*^  ^^ 
to  the  constructfon  of  the  act    It  shows  that  the  intenei^^  ^ 
the  legislature  was  to  protect  the  sidewalk,  not  tlw^   'f^ 
traveler  thereon,  and  since  it  cannot  be  seriously  arguft^^?^ 
a  bic>xle  can  <fo  damage  to  a  sidewalk,  bicyders  are  ^^'^'^^^ 
not  within  the  spirit  of  the  act    It  is  to  be  hoped  tl»^^  ^ 
next  caiie  of  the  kind  will  find  the  court  in  a  better  '  — -**^ 
mind.    Meanwhile,  Mn  Forrest  has  had  to  sufler. 


Judge  RiTciiiE,  of  the  Superior  Court  of  BaWmoT*^^  ^ 
just  deckled  a  most  interesting  case  of  first  impresstc^^^  '     ^ 
^^^^1^^      report  of  which  we  wouM  like  to  print  in  ^"^ 
Ptawnsm,   space  permitted     In  it  he  holds  that  ih^       ^  ^ 
^SH^     chaser  of  a  section  in  a  Pullman  sleeping  ^^^^ 
TrM«itrii    n  given  trip  has  the  right  on  leaving  th^        ^ 
before  he  reaches  his  destinatkm,  to  tnmsf^^^  ^ 
use  of  his  section  to  another  fint«chsi  passenger,  for  tb^ 
of  the  trip  for  which  it  was  sold. 
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On  grounds  of  public  policy  alone,  an  express  contract 
entered  into  between  the  mayor  and  council  of  a  city  and  one 
who  is  at  the  time  a  councilman  of  that  dty,  for 
Cttwct  wttk  the  performance  of  services  for  the  cit>',  will  not 
^"'^  be  enforced,  even  though  there  be  no  penal  statute 
prohibiting  the  execution  of  such  a  contract.  While  it  remains 
executory,  such  a  contract,  though  not  absolutely  void,  may 
be  avoided  b>'  the  city  at  will ;  but  when  it  was  entered  into  in 
good  faith,  was  for  the  doing  of  la^'ful  and  necessary  work  for 
the  city,  and  has,  without  objection,  been  fully  executed,  the 
city  receiving  and  retaining  the  benefit  thereof,  a  recovery  may 
be  had  on  a  quantum  meruit  for  what  the  services  weie 
reasonably  worth :  City  cf  CancanUa  v.  Hmgwtum^  (Court  of 
Appeals  of  Kansas),  41  Pac.  Rep.  132. 

So,  in  Caprom  v.  Hitchcock,  9S  Cal.  427 ;  S.  C,  33  Pac 
Rep.  43 1 ,  under  a  statutory  provision  that  no  officer  of  a  city 
'*  shall  be  interested  in  any  contract  to  which  the  city  is  a 
party,  and  any  contract  contrary  to  the  provisions  hereof  shall 
be  void,"  a  contract  by  a  dty  with  one  of  its  school  directors 
for  street  work  was  held  void. 

It  is  not  necessary,  however,  that  the  interest  of  the  oflSoer 
should  be  direct,  in  order  to  vitiate  the  contract  It  will  in 
general  be  sufficient  to  avoid  it,  if  the  officer  have  only  an 
indirect  interest  therein,  such  as  arises  from  being  a  member  of 
a  firm  or  corporation  with  which  the  contract  b  made,  or  the 
like:  StaU  v.  Cwsumcr^  WaUr  Co.,  (N.  J.)  28  AtL  Rep. 
578.  Such  a  contract,  however,  may  be  ratified  by  a  Sttbse> 
quent  resolution  of  councils,  passed  after  the  officer  has  ceased 
to  be  such ;  for  the  ratification  is  equivalent  to  a  new  contract : 
Fort  IVaytu  v.  Lake  Shore  &  Mick,  Somtk.  Ry.  Co..  133  Ind. 
55S;  S.  C,  33  N.  E.  Rep.  315. 


The  pet  measures  of  the  labor  unions  seem  \ata\y  to  have 
met  with  scmt  iavor  at  the  hands  of  the  courts;  and  it  seems 
to  i^)eak  ill  for  the  intelligence  and  honesty  of 
the  former  bodies  that  such  sbouki  be  the  case 
Judge  WHm,  of  the  Superior  Court  of  Bufl&lOp 
in  /W.  V.  Wmrem,  34  N.  Y.  Suppl.  943,  has  recently  declared 
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void  the  statute  of  New  York  of  1S70,  c  $8$^  f  2,  as  amcndecf 
by  the  act  of  1894,  c.  622,  which  makes  it  a  crime  for  a  coo- 
tractor  with  a  municipal  oorporatioQ  for  the  coostniccion  of 
public  works  to  employ  an  alien  as  a  laborer  on  such  works. 
This  he  holds  to  be  in  viobtion  of  the  constitutkNi  of  New 
York,  Art.  i.  i  I,  which  provkles  that  no  dtisen  shall  be 
deprived  of  any  of  his  rights  or  privileges  unless  by  the  bw  c£^ 
the  land  or  the  judgment  of  his  peers,  of  Art.  1,  S  6,  which 
enacts  that  no  person  shall  he  deprived  of  liberty  or  propert/* 
without  due  process  of  law,  and  of  the  Fourteenth  Amend* 
ment  to  the  Constitution  of  the  United  States,  which  forbkl» 
any  state  to  make  a  law  which  shall  abridge  the  privilege  or 
immunities  of  citizens  of  the  United  States,  or  to  deprive  any 
person  of  liberty  or  property  without  due  process  of  law ;  and 
also  vioUtcs  the  third  article  of  the  treaty  between  the  United 
Sutes  and  luly,  which  secures  to  resident  Italians  in  the 
United  States  the  same  rights  and  privileges  as  are  secured  t<^ 
our  own  citizens. 

Further,  the  Supreme  Court  of  Georgia  has  recently  dechred 
unconstitutional  the  act  of  that  state  of  1891,  Oct.  i ;  P.  L 
188,  which  required  railroad,  express  and  tele- 

^  •<  graph  companies  to  give  to  their  discharged  em- 

DiMS«ri«  •!  ployes  or  agents  the  causes  of  their  removal  or 
^"^'^  discharge,  when  discharged  or  removed,  under 
penalty  ibr  non-ccwnpliance.  The  grounds  upon  which  the 
decision  rests  are  these :  (i)  Liberty  of  speech  and  of  writing 
is  secured  by  the  constitutmn,  and  the  corrdative  liberty  of 
silence,  not  less  important  nor  less  sacred,  is  incident  thereto; 
(2)  Statements  or  communications,  oral  or  written,  wanted 
for  private  information,  cannot  be  coerced  by  mere  legislative 
mandate  at  the  will  of  one  of  the  parties  and  against  the  will 
of  the  other ;  (3)  Compulsory  private  discovery,  even  from 
corporations,  enforced  not  by  suit  or  action,  but  by  the  terror 
of  a  statute,  is  not  allowable  when  rights  are  already  under  the 
guardianship  of  due  process  of  law ;  (4)  That  granting  that 
the  state  may  coispel  a  discoveiy  of  matters  in  which  it  has  an 
imerest,  the  public,  whether  as  many  or  one,  whetha  as  a  multi- 
tude or  as  a  sovereignty,  has  no  interest  to  be  protected  or 
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promoted  by  a  correspondence  between  discharged  agents  or 
employes  and  their  late  emplo3rers,  designed  not  for  public  but 
for  private  information,  as  to  the  reasons  for  discharges,  and  as 
to  the  import  and  authorship  of  aU  complaints  or  communica- 
tions which  produced  or  suggested  them  ;  (5)  That  a  statute 
which  attempts  to  make  it  the  duty  of  a  corporation  to  engage 
in  correspondence  of  thu  sort  with  its  discharged  agents  and 
employes,  and  which  subjects  them  in  each  case  to  a  heavy 
forfeiture,  under  the  name  of  damages,  for  (ailing  or  rrfosing 
to  do  so,  is  violative  of  the  general  private  right  of  silence 
enjoyed  by  all  persons,  natural  or  artificial,  from  time  imm»» 
morial,  and  is  therefore  utterly  void :  WaUacey.  Gm^  C.  &  N. 
Ry.  Ca.,  33  S.  £.  Rep.  579. 

In  CnUi  v.  Ta/edff  &  Okie  Centrai  Jfy.  Co,.  7  Ohio  Ctr.  Ct. 
133,  it  was  decided  that  under  the  statutes  of  Ohio,  requiring 
railway  companies  to  furnish  in  writing^  on  demand  of  a  dis- 
charged employe,  the  reasons  for  hb  discharge,  but  not 
declaring  a  refusal  to  do  so  unlawful,  an  employe  could  not 
maintain  an  action  for  the  penalty  prescribed  for  an  offtnce 
against  the  act  The  question  of  constitutionality  was  not 
raised,  and,  in  view  of  the  above  decision,  that  could  not  easily 
have  been  done.  

'  The  Supreme  Court  of  Pennsyl\*ania,  which  is  nothing  if  not 
original,  has  just  held  that  the  legislature  has  the  power  to 
pass  a  law  limiting  the  number  of  candidates  for 
ofllioe  for  which  a  voter  can  cast  his  ballot,  when 
there  are  several  to  be  elected  to  the  same  office 
91  the  same  time.  In  order  to  support  its  decision,  it  has  had 
reooufae  to  a  new  principle  of  constitutional  construction, 
which  had  escaped  the  sages  of  the  law  hitherto  that  of  the 
policy  of  the  constitution.  Observe  the  logic  of  this  psva- 
graph  I — ^*'A  limited  voting  plan  was  recognised  and  adopted  in 
the  constitution  because  it  was  deemed  wise  that,  as  to  offices 
non-partisan  in  character,  or  which  at  least  should  be,  the 
minority  party  ought  to  have  representation,  and  this  could 
only  be  attained  by  limiting  voting.  Does  the  exptession  of 
this  thing  necessarily  exclude  other  things  not  cyprtiscd? 
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Ai  the  sane  reasons  for  the  plan  exist  as  to  like  offices 
thereafter  created,  is  not  a  necessary  deduction  that  a  tike  plan 
to  that  expressed  shouU  be  followed?  Does  not  the  whole 
spirit  of  the  constitution  plainly  so  imply,  while  there  is  not  a 
word  indicating;  that  such  plan  as  to  other  or  new  courts  is 
forbidden  ?  In  the  ca«e  specified  the  coa^ttitution  is  manda- 
tory. It  says  to  the  legislature  in  thus  enumerating  them, 
'Thou  shalt  prescribe  the  limited  voting  plan.*  In  the 
not  enumerated  it  is  discretionary.'* 
Comment  on  such  language  is  needless. 


The  Supreme  Court  of  Pennsyhrania  has  recently  ruled, 
that  since  the  constitution  of  that  state.  Art  I,  |  iS.  declares 

that  no  person  shall  be  attainted  of  Idony,  and  1 19 

iminifr.  *  provides  that  no  attaimler  shall  work  corruption 
pyticM».  of  blood,  nor  forfeiture  of  estate,  excqit  during  the 
life  of  the  offender,  and  since  the  statute  of  descent 
and  distribution  enacts  that  on  the  death  of  a  person  his  estate 
shall  vest  in  hb  children,  in  the  absence  of  a  will,  a  son  who  . 
murders  his  fether  hi  order  to  get  immediate  possession  of  his 
share  of  the  lather's  estate  becomes  vested  with  that  share,  in 
the  absence  of  a  will:  In  n  Oarfunte^s  EstaU,  32  Atl. 
Rep.  637.  WiLUAMS,  J.,  dissented  from  this  ruling,  saying 
tersely,  *'  The  son  could  not,  by  his  own  felony,  acquire  the 
property  of  his  fether,  and  be  protected  by  the  law  in  the 
possession  of  the  fruits  of  his  crime." 

The  decision  of  the  majority  seems  to  be  in  accord  with  the 
consensus  of  opinion.  The  only  exception  is  in  New  York, 
where,  in  Riggt  v.  Palmer,  115  N.  Y.  506 ;  S.  C,  23  N.  £. 
Rep.  18S,  it  was  held  that  when  a  beneficiary  under  a  will,  in 
order  that  he  might  prevent  revocation  of  the  provision  in  his 
fevor,  and  obtain  the  speedy  enjoyment  and  possession  of  the 
property,  wilfully  murdered  the  testator,  he  was.  by  reason  of 
his  crime,  deprived  of  any  interest  in  the  estate  left  by  his 
victim,  and  therefore  was  not  entitled  to  the  property  either 
as  donee  under  the  will  or  as  bar  or  next  of  kin,  supporting 
this  conclusion  fay  the  never  before  heard  of  propositkm,  that  ' 
mU  Sams,  as  well  as  oontracU,  may  be  controlled  in  their 
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operation  and  effect  by  these  general  fundamental  maxmw  of 
the  common  law,  viz. :  No  one  shall  be  permitted  to  profit  by 
his  own  fraud,  to  take  advantage  of  his  own  wrong,  to  found 
any  claim  upon  his  own  iniquity,  or  to  acquire  property  by  his 
own  crime.  But  the  court  prudently  omitted  to  cite  any 
authority  for  such  a  doctrine,  except  some  broad  rules  of 
statutory  construction  which  had  no  proper  application  to  the 
case  in  hand.  The  decision  is  thus  caustically  criticised  in 
Ikem  V.  AfiUikim,  6  Ohio  Cir.  Ct.  357 :  **  It  must  be  admitted 
that  the  most  careful  examination  of  Riggs  v.  Mmer  fails  to 
discover  any  clearly  stated  and  clcariy  applicable  principle 
justifying  the  dedsion.  The  spirit  of  fearless  inquiry  was 
exorcised  early  in  the  opinion,  when  every  one  contemplating 
a  conclusion  diflferent  from  that  reached  by  the  majority  was 
warned  that  if  he  should  persevere,  it  would  be  disparagingly 
said  of  him  '  qm  katret  in  litem  haerei  in  cartiee*  ** 

Accordingly,  it  has  been  held  in  England  that  a  wife  who 
has  murdered  her  husband  is  entitled  to  her  share  of  his  estate ; 
CUatfery.MmhuiIRiserve  Fund  Life  Assit^[\9^2]  I  Q.B.  147; 
in  North  Carolina,  that  a  widow  convicted  as  accessory  before 
the  fiict  V>  l^r  husband's  murder  is  entitled  to  dower  in  his 
lands  :  Owems  v.  Owens,  100  N.  C.  240;  S.  C.,6  S.  E.  Rep. 
794 ;  in  Ohio,  that  a  child  who  murders  his  parent  can  inherit 
his  esute :  Deem  v.  MiiStin,  6  Ohio  Gr.  Ct  357,  and  in 
Nebraska,  that  a  Cither  who  murders  his  daughter  inherits 
from  her:  SkeUenberger  v.  Ranzom,  41  Neb.  631 ;  S.  C^  59 
N.  W.  Rep.  935,  reversing  31  Neb.  61 ;  S.  C,  47  N.  \V.  Rep. 
700.  In  the  last  case  dted,  the  court  was  misled  by  a  failure 
to  closely  criticise  the  case  of  Rfggs  v.  Palmer,  on  which  it 
tested  its  decision,  and  it  very  freely  acknowledges  that  feet, 
and  points  out  the  fundamental  error  of  Riggt  v.  Paimtr^  in 
theopinkmon  rehearing,  in  41  Neb.  631;  S.  C,  59  N.  W. 
Rep.  935. 

It  is  true  that  .the  beneficiary  in  a  life  insurance  policy  can- 
not recover,  if  he  has  felonrausly  caused  the  death  of  the 
assured,  nor  can  his  assignee  do  so :  New  York  Mmtnmi  L(fi 
Ims.  C:  V.  Armstrongs  117  U.S.  591 ;  S C,  6  Sop.  Ct  Rep. 
Zfj ;  but  this  is  because  the  right  in  such  a  case  Is  founded 
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upon  oootract,  not  upon  Uw.  This  very  point  was  sdnitted 
by  the  Court  of  Appeal  in  OWmrv.  Mmtmmt  Rnem  FniLft 
Assn.,  [1893]  1  Q.  B.  147,  while  at  the  same  tune  it  bdd 
that  as  the  wife  could  not  take  by  reason  of  her  oine,  the 
insurance  money  became  part  of  the  estate  of  the  iBrared, 
and  went  to  her  as  his  legal  representative. 


An  instrument  given  by  a  fiither  to  his  children,  in  form  as 

absolute  deed,  and  executed  as  such,  but  not  attested  as  a 

jf„g        will  »  required  to  t>e,  which  contains  die  fbUow- 

JhSTMalf  '"^  cl*"^'  "  provided  alwap,  and  it  is  expressly 

orMtor,  understood  and  agreed,  that  this  conveyance  boot 
'"^  to  take  effect  till  after  my  death,  and  that,  at  my 
death,  the  title  to  the  foregoing  lands  is  to  vest  immediately 
in  my  saki  children,**  vaW  be  construed  as  a  deed  reserving  a 
life  estate  to  the  grantor,  if  it  was  delivered  when  executed, 
and  the  grantor  lived  on  the  land  with  the  grantees  until  his 
death,  without  attempting  to  make  any  other  dispositkm  of 
the  land :  Ahie/  v.  J/«flrv,  (Supreme  Court  of  Alabama.)  18 
Sa  Rep.  60. 

There  is  a  full  annotation  on  this'  subject  in  1  Am,  L  Rio. 
ft  Rev.  (N.  S.)  14a 

The  uncertainty  as  to  the  valklity  of  irregularly  maikcd 
ballots  umler  the  Australian   Ballot  ssrstem  still  continues. 
g^^t^^    The  Supreme  Court  of  California  is  the  latest  to 
••iiMs.      pass  upon  this  question.    In  TMe  v.  Smnik,  41 
'^'"'^      P^c.  Rep.  454,  that  court,  while  holding  that  the 
provisions  as  to  the  marking  of  ballots  are  in  general  manda- 
tory, >*et  concludes  that  under  the  laws  of  that  state,  which 
provklc  (1)  That  there  shall  be  a  margin  on  the  ballot  one- 
half  inch  wide,  at  the  right  hand  of  the  names,  so  that  tbe 
voter  may  clearly  indicate,  in  a  manner  afterwards  provided, 
the  candidate  for  whom  he  votes,  and  that  the  clerk  shall 
have  printed  in  it,  *'  To  vote  for  a  person,  stamp  a  cross  (x)  in 
the  jtquare  at  the  right  of  the  name;**  (PoL  Code  CaL|  1197;) 
(2)  That  the  voter  shall  prepare  his  balkiC  by  making  a  cross 
after  the  name  of  the  person  for  whom  he  intends  to  vote ; 
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(Pol.  Code  Cal.  i  1205  0  (3)  'Hiat  any  balloC  not  made  as 
provided  in  the  act  shall  be  void,  and  shall  not  be  counted  ; 
(Pol.  Code  CaL  S  1211 ;)  and  (4)  That  no  voter  shall  place  any 
marie  upon  his  balld  by  which  it  may  be  afterwards  identified 
as  the  one  voted  by  him;  (PoL  Code  CaL  i  I3i$  ;>— that 
though  the  statute  impliedly  requires  the  printing  of  a  square 
for  the  cross-mark  at  the  right  of  the  name  of  each  candi- 
date, yet  as  it  does  not  expressly  so  provide,  that  requirement 
cannot  be  considered  as  making  it  mandatoiy  on  the  voter  to 
mark  in  the  square ;  and  therefore  ballots  with  crosses  placed 
opposite  the  candidate's  name,  but  without  the  square,  should 
be  counted  as  votes  for  the  candidate  opposite  whose  name  the 
mark  is  placed ;  but  a  ballot  with  the  letter  "J"  writlen  in 
pencil  in  the  blank  space  left  for  the  insertion  of  the  name  for 
an  office  is  void»  and  should  not  be  counted. 

In  the  same  election,  there  appeared  on  all  the  ballots  cast,. 
.  written  on  the  blank  space  under  the  office  of  justice  of  the 

peace,  "  G.  G.  Brown, Republican."    The 

wrMM  la    evidence  showed  that  the  writing  was  all  done  by 
TTJim*'  '^*  **"**  P^raon,  but  did  not  show  who  did  the 

writing,  nor  whether  it  was  on  the  tickets  when 
they  were  put  in  the  voters'  hands,  and  that  there  was  but  one 
person  in  the  precinct  lawfully  assisted  in  maiking  his  ballot; 
and  it  was  accordingly  held  that  these  ballots,  except  the  one 
of  the  voter  lawfully  assisted,  were  not  made  as  provided  by 
the  ballot  act,  and  should  therefore  be  rejected,  umler  S  121 1 
of  the  Political  Code. 

It  was  also  deckled  in  this  case,  that  under  Pol.  Code  Cal. 

fi  1 160,  1163,  which  provide  that  the  polls  .ihall 

tp,,i,griB,   be  opened  at  sunrise. and  be  kept  open  till  5  P.  M.» 

"jTg^*'    and  that  a  ballot  box  must  not  be  removed  from 

the  polls,  in  the  presence  of  bystanders,  the  \'otca 
cast  at  a  precinct  where  the  polls  were  not  opened  until  10 
A.  M.,  and  the  ballot  box  was  taken  by  the  dection  officeis 
with  them  to  dinner,  are  void,  and  should  not  be  counted. 

However,  in  Meyer  v.  Van  de  FsMier,  41  Pac  Rep.  60,  the 
Supreme  Court  of  Washington  has  decided  that  the  statute 
of  that  state,  (Gen.  Sut  Wash,  i  391,)  which  provides  that 
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any  bdlot  not  indorted  hy  the  offidal  stamp  and  the  initials 
of  an  inspector  or  a  judge  of  election  shall  not  be  counted,  is 
in  conflict  with  the  provisions  of  the  constitution,  (Gmst 
Wash.  Aft.  6,  H  I  &6,)  which  declare  that  all  persons  pos- 
•esflinc  the  requisite  qualifications  shall  be  entitled  to  vole  at 
all  election^  and  that  all  elections  shall  be  by  ballot 

The  cases  on  the  subject  of  ballol  marking  will  be  found  in 
1  Am.  L.  Rsa  ft  Rev.  (N.  S.)  748 ;  2  Am.  L.  Rbo.  ft  Ret. 
(N.  S.)  8$,  I  $5,  222, 491,  556. 

The  Supreme  Court  of  New  Jersey,  in  Bimiy  v.  (TBritm,  3a 
Atl.  Rep.  698,  has  recently  been  obliged  to  reaflirm  the  rule 
of  dtiaenship  which  prevailed  at  common  law,  and 
rMna  was  enacted  by  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  that  all  persons  bom  in  the 
United  States  of  parenta  domiciled  here  are  citizens  of  the 
United  States  and  of  the  state  wherein  they  reside,  widi  the 
exception  of  children  bom  of  perMms  resident  here  in  the 
diplomatic  service  of  foreign  governments. 

In  Ar«^A  V.  Ovir.  1  Sandf.  aL(N.  Y.)  583,  a  child,  bora 
in  New  York  of  alien  parenta,  during  their  temporary  sojourn 
in  that  dty,  who  returned  with  them  the  same  year  to  their 
native  country,  and  thereafter  always  resided  there,  was  held 
to  be  a  dtisen  of  the  United  States,  following  the  rule  of  the 
common  law,  that  all  persons,  bom  within  the  king's  alle-> 
giance,  become  subjccta,  whatever  the  situation  of  their 
parenta. 

In  /«  rf  Look  Tim  Sifi^,  loSawy.  353 ;  S.  C,  ai  Fed.  Rep. 
905,  Justice  Field  held  that  a  person  bora  within  the  United 
States,  of  Chinese  parenta  residing  therein,  and  not  engaged  in 
any  diplomatic  or  official  capacity  under  the  Emperor  of 
China,  is  a  citizen  of  the  United  States.  The  same  was  decided 
in  £r  parir  CUm  Kuig,  3$  Fed.  Rep.  354 ;  In  n  Ymmg  Sitif 
Hee^  36  Fed.  Rep.  437  \  Inn  Wj  Shimg^  36  Fed.  Rep.  553  ; 
Get  Fook  Simg  v.  Uniud  Suues,  49  Fed.  Rep.  146.  But  this 
rule  does  not  apply  to  the  dtiaens  of  independent  poUtical 
communities  existing  within  the  borders  of  a  larger  state,  even 
though  the  latter  exercises  a  protectorate  over  them;  and 
therefore  a  child  bora,  of  Indian,  or  of  Indian  and  alien  parents^ 
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b  not  a  dtizea  of  the  United  States,  though  born  within  its 
territoiy :  Bk  v.  WUkins,  112  U.  S.  94;  S.  C,  5  Sup.  CL 
Rep.  41  ;  McKay  v.  IViiiimns^  2  Sawy.  1 18. 

In  Diwver  C^tnoiidated  E/cctric  Cp.  v.  Simps&H^  41  Rk.  Rep. 
499,  the  Supreme  Court  of  Colorado  has  very  clearly  defined 

^^^      the  responsibility  of  a  company  which  maintains 

wi»w.  electric  wires  in  a  public  highway.  Like  other 
fitmiMw  p^fsons  using  instrumentalities  which  may  become 
dangerous  to  others  if  misused,  they  are  only  bound  to  exer* 
oac  that  reasonable  care  which  a  reasonably  prudent  person 
would  exercise  under  similar  circumstances ;  but,  as  the  busi- 
ness is  attended  with  great  peril  to  the  public,  the  care  to 
be  exercised  is  commensurate  with  the  increased  danger. 
Accordingly,  evidence  that  the  wire  of  an  electric  light  com* 
pany,  so  highly  charged  with  electricity  as  to  be  dangerous  to 
persons  coming  in  contact  with  it,  is  detached  from  its  fasten- 
ings an^  hangs  down  in  an  alley,  so  as  to  endanger  public 
travel,  it  is  pnma\/aeu  evidence  of  negligence  on  the  part  of 
the  company ;  and  if  degrees  of  negligence  are  not  recognized, 
an  instruction  that  the  ^company  is  bound  to  use  the  highest 
degree  of  care  in j  the  maintenance  and  construction  of  its 
wires  is  not  a  prejudicial  error. 

It  was  abo  decided  in  the  same  case,  that  the  &ct  that  a 
oomplaint  for  injury  caused  by  coming  in  contact  with  a  n-ire 
belonging  to  an  electric  light  company  contains 
allegations  assuming  that  the  defendant  company 
it  an  absolute  insurer  of  the  public  against  injury  by  its  wires 
will  not  render  it  bad  on  that  ground,  when  it  also  alleges  that 
the  location  and  defective  condition  of  the  wire  in  question 
was  due  to  negligence  of  the  defendant  in  the  building  of  its 
line  and  keeping^it  in  repair. 

The  Supreme  Court  of  Vermont  has  lately  held,  that  when 
the  water  of  a  stream  running  through  a  (arm  is  taken  by  a 
village  for  its  waterworks,  the  owner  is  entitled 
not  only  to  damages  for  being  deprived  of  the 
water  for  farm  purposes,  but  also  to  damages 
for  b^ng  deprived  of  the  opportunity  to  sell 
water  rights  to  prospecthre  purchasers  of  village 
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lou  plotted  out  for  sale  in  a  part  of  the  fiirm :  Bwidprnm  v. 
llUmgttf  Hmtndufiik.  33  Atl.  Rq>.  502. 


In  Sirmektm  v.  Umvtnmi  Sicek  Ejockmmgt,  Ud^  [1891]  3 
Q*  B.  399.  an  action  brouf^ht  to  reco\-cr  back  securities  dq>osited 

^ asi  marpn  for  dtflferences  which  might  arise  on  gam- 

fiiyrt.  bling  transactions  in  stocks  and  shares,  the  Court  of 
Z!^^  Appeal  of  England  has  recently  heki.  that  the  Gam- 
ing Act  of  that  country  of  1945.  which  enacU  that 
**  no  suit  shall  be  brought  or  maintained  in  any 
cotirt  of  law  or  equity  for  recovering  any  sum  of  money  or 
oth;r  valuable  thing  ....  which  shall  have  been  deposited 
in  the  hands  of  any  person  to  abide  the  event  on  which  any 
wrf^er  shall  have  been  made,"  applies  only  to  money  or  valu- 
able things  deposited  as  the  stake  to  abide  the  event  of  a 
fk-ager,  and  does  not  apply  to  money  or  valuable  things 
deposited  as  security  for  the  observance  by  the  k>ser  of  the 
terms  of  the  wagering  contract;  and  that  the  authority  to 
retain  the  securities  may  ht  revoked  and  the  securities  recov- 
ered back  at  any  time  before  the  holders  have  appropriated 
them  to  their  omn  use. 


In  a  recent  case,  SimU  v.  Dyer^  33  Atl.  Rep.  814,  the 

Supreme  Court  of  Vermont  has  laid  down  several  valuable 

rules  with  regard  to  the  prosecution  of  memben 

uaiMM,  of  a  labor  union  for  con^racy  to  drive  a  mechanic 
Cisiiiiiu  ^^1  qI"  j,J5  employment.  The  reason  of  their 
action  was  that  the  mechanic  would  not  join  a  union.  The 
information  for  conspiracy  charged  that  its  purpose  was  to 
prevent  the  mechanic  **  from  obtaining  work  or  enjoyment  or 
continuing  m  said  work  and  employment"  with  a  certain  cor* 
poration,  **  or  m  any  other  shops  ox  works  ;**  and  this  wu 
held  not  to  be  bad,  as  charging  oAences  in  the  ahemathfc, 
since  the  information  also  alleged  that  the  mechanic  was  an 
employe  of  the  corperation  when  the  conspiracy  originated. 

There  was  evklenoe  that  all  the  persons  charged  were  mem- 
bers of  the  union ;  that  the  mechanic  was  compelled  by  them, 
aa  members  of  the  umon,  to  quit  his  employment ;  that  one 
of  the  ■ccyacd  was  secretary,  and  recofded  Uiemtnulttof  m 
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executive  meeting  at  which  a  report  of  the  mechanic's  caae 
was  made,  and  at  that  meeting  was  appointed  as  one  of  a 
committee  to  investigate  the  trouble,  and  subsequently  acted 
as  such;  and  it  was  accordingly  held  tha^  the  secretary  was  a 
conspirator. 

On  the  trial  of  this  case,  conversations  between  certain  of 
the  conspirators  and  one  with  whom  the  mechanic,  after  being 
driven  firom  his  employment,  had  engaged  to  work,  taking 
place  a  week  after  the  mechanic  had  been  driven  from  his 
first  employment,  which  connected  the  alleged  conspirators 
with  the  conspiracy,  and  in  which  the  employer  stated  that  he 
canceled  his  agreement  to  employ  the  mechanic  when  he 
heard  that  he  had  been  oompelled  by  the  union  to  leave  his 
first  employment,  and  gave  the  reasons  the  mechanic  gave  for 
not  joining  the  union,  were  held  admissible  in  e\*idcnce,  as  a 
part  of  the  principal  act 

It  is  a  corollary  of  the  doctrine  that  the.  concurrent  neg- 
ligence of  a  driver  b  not  to  be  imputed  to  a  passenger  who 
has  no  control  or  authority  over  him,  that  the 
passenger  is  also  not  to  be  held  chargeable  with 
personal  negligence  for  a  failure  to  stop,  look  and 
listen  when  approaching  a  railway  crossing ;  for  he 
cannot  compel  the  driver  to  stop,  and  is  under  no  obligation  to 
jump  out  otthe  vehicle.  Accordingly,  it  has  been  Utely  decided 
by  the  Supreme  Court  of  Minnesota,  that  when  the  phiinttfT 
was  riding  at  the  invitation  of  the  owner,  in  a  wagon  owned 
and  driven  by  another,  having  no  control  over  the  driver  or 
has  management  of  the  team,  not  standing  to  the  driver  in  the 
relation  of  master  to  servant,  or  principal  to  agent,  and  not 
being  engaged  in  a  common  enterprise  with  him,  and  there 
being  no  evidence  that  the  plaintiff  knew  that  the  driver  was 
incompetent  or  was  not  keeping  a  proper  lookout  for  trains  at 
the  crossing,  the  former  couM  not  be  charged  with  either 
imputed  or  personal  negligence  as  matter  of  hiw,  but  that  the 
questioo  was  one  of  fact  for  the  jufy,aithoughit  appeared  that 
if  the  plaintiff  had  exercised  the  degree  of  vigihuioe  in  "  k>ok- 
.ittg  aad  listening*'  required  of  one  hi  control  and  i 
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of  a  toiii,  he  would  lu%«  diicovcfcd  the  approaching  tnm  in 
time  to  have  avoided  injufy :  Hmvt  v.  MinmempoHi^  St.  P.  & 
S.  S.  M,  Rj.  C0,.  64  N.  \V.  Rep.  loa. 

A  Minilar  conclusion  was  reached  in  (yTocie  v.  PSmhirg^ 
&  Uke  Erie  R.  R.  C^.,  158  Pa.  99 ;  S.  C,  27  Atl.  Rep.  737, 
where  the  court  held  that  a  passenger  in  a  street  car  approach- 
ing a  grade  crossing  of  a  railroad  is  under  no  obligation  to 
look  out  and  listen  for  approaching  locomotives,  or  to  jump 
oflf  the  car  in  apprehension  of  a  possible  collision.  These 
cases  are  in  apparent  conflict  with  those  which  hold  that  the 
paMcnger  is  chargeable  with  negligence  if  he  nemains  in  the 
vehicle  with  knowledge  of  impending  danger :  Brkkeil  v.  ff»  K 
CemL  &  fftu/s^  R,  R.  R.  C0.,  120  N.  Y.  290;  S.  C.  24 N. & 
Repw  449 ;  Dmm  v.  FenMsyHmmm  R.  R,  O.,  1 29  Pa.  5 14 ;  S.  C, 
18  Atl.  Rep.  718.  But  the  fact  is  that  in  both  the  cases  dted 
the  decision  is  made  to  cover  more  ground  than  the  circum- 
stances would  warrant  In  the  New  York  case,  the  plaintifT 
and  the  driver  were  on  the  same  seat  of  a  top  buggy,  the  top 
of  which  was  raised,  which  prevented  them  from  seeing  any- 
thing except  in  front,  and  there  was  a  snowstorm  in  progress 
at  the  time.  These  lacts  made  the  danger  of  collision  greater, 
and  therefore  imposed  on  the  plaintiflf  the  duty  of  at  least 
cautioning  the  driver  to  be  caieful  There  was  no  evidence 
that  he  dkl  thb,  and  he  was  accordingly  held  not  to  have 
freed  himself  from  the  suspicion  of  negligence.  Similarly,  in 
the  Pennsylvania  case,  the  plainttATknew  that  he  was  approach- 
ing the  crossing  at  a  &st  trot,  (in  other  words,  that  the  driver 
was  acting  negligently.)  and  yet  took  no  precautions  himself. 
But  there  was  no  dHectual  precaution  he  could  have  taken, 
except  to  remonstrate  with  the  driver.  Here,  then,  lies  the 
distinction.  If  the  passenger  looks  for  a  train,  when  approach- 
ing a  crossing,  or  requests  the  driver  to  go  carefully,  he  has 
done  all  he  can  do,  and  cannot  be  charged  with  personal 
negligence.  If  h^  neglects  to  do  so.  he  is  so  chargeable; 
Now,  in  the  Howe  case,  the  evkknce  showed  that  the  plainttfT 
did  look  and  saw  nothing;  so  that  the  case  is  dtflferent  in  that 
respect  from  the  two  last  dted  from  New  York  and  PtoiasyU 
vania.  and  there  is  therefore  no  conflict  between  then. 
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According  to  a  recent  decision  of  the  SufMneme  Court  of 
Pennsyivantai,  hrms  purchased  and  permanently  used  by  a 
hospital  for  hospital  purposes,  as  part  of  the 
hospital  plant,  and  as  an  open  air  sanitarium,  in 
actual  operation  for  such  purposes,  are  exempt 
from  taxation  as  a  part  of  the  hospital  property, 
though  separated  from  the  main  hospital,  used  lor  hospital 
purposes  only  during  the  summer  months,  and  operated  tnd- 
dentally  for  profit  In  order  to  reduce  expenses :  CoiUrihUtrt 
to  PitHHsjIvama  Hos^Ud  v.  Dtlmtfon  O.,  33  Atl.  Rep.  456. 


Ju<^  Carnrv,  of  the  Chancery  Division  of  England,  ha« 
lately  hdd,  that  a  child  em  ventre  sa  mere  is  to  be  considered 
ovHM,  WW.  as  living  so  as  to  vest  in  the  parent  on  the  death 
olSf  trt^L  of  tJ>«  l»fc  tenant  a  devise  made  by  a  testator  to 
tM  M  jhot*  a.  for  life,  and  on  her  death  to  the  parent  of  the 
child,  *■  lor  her  absolute  use  and  benefit  m  case  the  has  isaiic 
Vviog  at  the  death  "  of  A., «« but  hi  case  she  has  no  issue  then 
living,"  thca  over,  when  the  parent  was  mMuHr  at  the  time  of 
A.'t  death:  /« iv  AwMRf,  [1S95]  a  Ch.  497. 
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THE   ULTIMATE   SOURCES   OF   THE   DEVELOP- 
MENT OF  THE  LAW. 


■Dr  Wat.  DmAnn  Unm,  FIlD. 


In  the  pftper  on  *'  Law  and  Sovereignty/'  I  tried  to  point 
out  that  custom  wai  the  root  of  all  taw,  and  that  the  enlbrce- 
ment  of  a  cuitom,  or  definite  rule  of  action  on  an  individual 
member  of  a  community  depended  on  the  fiict  that  back  of 
the  officer  who  enforced  the  law  was  the  acthre  desire,  or 
acquiescence,  on  the  part  of  the  brute  force  of  the  community 
that  it  should  be  enforced.  Law,  therefore,  can  be  said  to 
have  its  ultimate  reason  for  being  in  the  desire  of  the  con- 
munity  that  it  should  be.  Jurisprudence,  however,  is  nOt 
sutic,  but  clynamic  At  any  one  time  the  law  is  fixed,  but 
as  the  ideas  and  desires  of  men  which  lie  at  the  foundadon 
of  the  Uw  never  remain  fit>m  one  generation  to  another 
exactly  the  same,  so  law,  which  is  but  the  outward  expressioii 
of  these  ideas  and  desires,  also  modifies  and  changes.  The 
ultimate  sources  of  the  law's  development  which  I  wish  to 
touch  on  m  this  paper  are  the  causes  which  aflect  the  idea* 
and  desires  of  man. 

Now,  the  springs  of  human  ideas  and  consequent  desire* 
and  actions  are  co-extensive  with  the  universe.  Nothing  thaC 
exists  for  man,  no  principle  of  his  own  nature  or  iact  of  the 
external  world,  is  without  its  faifluence  on  him,  and  through 
him  on  that  which  he  desires  and.  does.  The  ultimate  source* 
of  law,  or  the  roles  of  conduct  followed  by  men,  are  to  be 
found  in  the  combination  of  their  mental  characteristics  and 
tastes  with  the  physical  fi^ts  of  nature  by  which  they  are 
Surrounded. 

I  desire  to  take,  up  three  examples :  one  to  show  the  efiect 
of  diflerenoes  in*  physical  environment  on  law,  another  to  show 
the  eflect  of  differences  in  character,  and  a  third  to  illustrate 
the  eflfieet  of  changes  in  taste,  or  capacity  for  pleasure  and 
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Physical  diflerences,  that  is,  difierenoes  of  soil,  dimate,  etc., 
are  the  most  fnittful  sources  of  differences  in  the  legal  con- 
ceptions of  primitive  peoples.  Differences  in  the  climate  of 
the  different  states  of  the  United  States  have  practically  but 
little  effect  on  their  laws.  But  among  primitive  peoples  there 
is  little  or  no  commerce.  They  live  off  of  the  products  of  the 
soil  in  their  immediate  vicinity.  The  conditions  of  production 
and  the  conditions  of  climate  and  soil  m  their  neighborhood 
make  the  total  of  tlieir  physical  environment.  With  us  all 
parts  of  the  earth  minister  to  our  pleasure,  and  our  physical 
environment  is  co-exten^ve  with  the  climate  and  soil  of  the 
world  itself.  All  civilised  peoples— the  peoples  of  Western 
Europe  and  America— -have  practically  the  same  physical 
conditions,  or  rather,  they  have  practically  the  same  conditions 
as  compared  with  the  widely  different  conditions  which  con- 
front primitive  peoples  in  different  jxirts  of  the  globe.  This 
diflcrenoe  in  physical  environment  of  the  ancestors  of  modem 
European  nations,  and  those  other  branches  of  the  Ayran 
stock  which  moved  into  India,  is  the  reason,  I  believe,  not  only 
tor  some  of  the  fundamental  differences  in  the  civilization  of 
the  two  nations,  but  for  the  radical  diflference  in  some  of  their 
most  elementary  legal  conceptions. 

To  take  an  example.  The  basic  idea  of  our  kw  to-day  is, 
our  conception  of  private  property,— the  absolute  control  of 
the  individual  man  or  woman  over  the  land  or  goods  which 
are- his  or  her  own.  This  conceptkHi  of  the  right  of  private 
property  depends  on  our  idea  of  the  individual  9B  a  separate 
unit  apart  from  the  other  members  of  the  community,  or  of 
his  own  inmiediate  fiunily. 

If  this  emphasis  of  the  individual,  as  we  may  call  it,  did  not 
exist,  individual  property,  in  its  mo<lem  legal  sense,  could  not 
exist  The  chaiacleristic  feature  of  those  people  who  are  in 
an  earlier  stage  of  social  development  is  communism.  It  is 
not  the  modem,  communism  where  each  shall  stand  equal 
politically,  socially  and  economically,  but  a  communism  which 
resulted  from  the  bet  that  the  individual  life,  as  we  know  it, 
dkl  not  exist  Society  was  not  resolved  into  individual  vnits. 
The  community  and  the  fiunily  were  the  units  on  which  obli- 
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gatiofis  rated,  and  by  which  rights  were  possessed.  As  a 
consequence,  land  was  held  in  common  by  the  whole  com- 
munity, while  cattle  were  the  property,  not  of  the  individual, 
but  rather  of  the  bmily.  The  diflerende  between  India  and 
Europe  to-day  is  simply  that  the  West  has  moved  more 
rapidly  away  from  this  primitive  communism  and  towards 
individualism.  The  difierenoe  in  the  rate  of  development  is 
marked  in  the  diflerenoes  which  surround  the  law  of  property. 
Thus,  in  India,  as  a  rule,'  at  the  time  of  the  English  occu- 
pation, while  perKmal  property  in  the  local  village  commu- 
nities was  held  by  individuals  or  by  families,  and  land  was 
held  in  severalty,  tliat  is,  by  distinct  individuals  or  families, . 
property  could  not  be  conveyed  except  with  the  conwnt  of 
what  we  might  call  the  village  ooundl.  The  main  cause  of  thi< 
/elative  backwardness  in  legal  development  was,  I  believe, 
•entirely  climatic  or  physical.  Owing  to  the  climate,  land  in 
India  was  easily  cultivated.  Land,  as  such,  was  therefore  the 
chief  item  of  wealth.  The  mere  possession  of  land  meant 
riches. 

On  the  other  hand,  the  climate  of  Europe  made  the  land, 
especially  to  a  primitive  people,  hard  to  cultivate.  Land  was 
not  of  itself  so  much  to  be  desired  as  the  means  to  cultivate  it 
Cattle  ibr  the  purpose  of  tilling  the  soil  was,  therefore,  the 
chief  item  of  wodth.  This  diflerence  betvreen  the  chief  items 
of  wealth  had  a  two-fokl  eflect  In  the  first  place,  ideas  of 
individual  ownership  could  grow  up  more  readily  around  the 
cattle,  which  were  reared  by  the  individual  man,  than  around 
land  which  no  man  made  and  whkh  no  labor  could  increase. 
The  diAerenoe,  however,  would,  perhaps,  never  have  created 
individual  property  hid  it  not  been  for  another  characteristic 
of  cattle  as  property.  The  cattle  of  one  community  could  be 
driven  off  by  members  of  the  neighboring  community. 
Wherever  among  Teutonic*  peoples  we  find  survhwb  of  an 
earlier  mode  of  life,  cattle  stealing  seems  to  be  the  most 
prominent  crime.     The  borderland  between  Scottand  and 


« It  BOift  bs  borac  hi  aiad  aot  only  thsl  ladis  k  sa  I 
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ImUm  kfd  Mass  k  la  aettte  I 
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England,  and  parts  of  the  Scotch  Highlands,  down  almost 
to  the  last  century,  are  good  examples  of  this ;  while  there 
must  have  been  generations  of  petty  raids  by  one  small  com- 
munity on  another  before  the  *'  nation  de\'oted  to  arms/* 
which  Caesar  and  Tadtu^  observed,  could  have  been  dex'eloped. 

In  India,  on  the  other  hand,  nothing  could  be  gained  b>' 
conquest  except  the  exaction  of  a  tribute  of  a  portion  of  the 
products  of  the  soil  from  the  conquered  people.  This  kind 
of  conquest  involves  a  degree  of  organization  on  the  part 
of  the  conqueror,  which  is  only  observed  among  early  races 
when  the  necessity  of  a  prolonged  migration  presents  itself. 
After  the  migration  of  a  branch  of  Ay  ran  stock  to  India, 
therefore,  they  seemed  to  have  settled  down  in  villages  and 
become  essentially  a  peace-loving  people.  As  such,  they 
were  exposed  to  the  more  warlike  tribes  of  the  North. 
Before  the  English  occupation,  India  seems  to  have  been 
subject  to  a  series  of  invasions — Mohammedans,  Emperors 
of  Deli,  the  Mahratter  Brigands  and  the  Sheks,  one  after 
another  fostered  their  dynasties  on  the  country.  The  con- 
querors, however,  left  the  life  of  the  village  communit}* 
undisturbed,  simply  exacting  a  quota  of  the  produce  for  the 
support  of  their  armies.  The  total  result,  whether  I  have 
rightly  described  its  cause  or  not,  was  the  war-loving  charac- 
tervitics  of  the  West,  and  the  essential  love  of  peace  in  the  East. 

Now,  however,  disastrous  to  their  present  happiness  was 
the  constant  fighting  of  the  Teutonic  peoples— it  certainly 
developed  the  individual  as  such.  It  was  the  individual  who 
lead  in  battle,  not  the  iamily.  War  required  personal  leaders, 
and  the  leader,  for  himself,  seems  from  the  first  to  have 
demanded  a  large  share  of  the  spoil.  The  most  casual 
observation  of  German  tribal  life  shows  the  individualism  that 
is  cropping  out  among  the  essentially  communistic  character 
of  the  community  as  a  whole,  and  these  individualistic  features 
are  all  connected  with  war.  The  land  is  divided  equally  for 
the  puiposes  of  cultivation  among  the  (amilies;  but  the 
individual  boy  is  invested  with  a  shield  and  spear  before  the 
assembled  host,  and  thereafter  takes  his  place  as  a  man  among 
his  fellow  men.    This  impetus  to  individual  fife  and  action. 


650  THE  ULTIMATE  fOVMCa  OF  THE 

^nd  the  stniggle  for  existence,  and  the  pcrsoiul  »««»»» 
which  came  nith  it,  is,  I  believe,  the  ke>nK)te  to  that  ff^ 
progress  of  the  West  which  has  as  one  of  its  results  ou*"  V^ 
liar  ideas  of  individual  property.  ^ 

Maving  thus  seen  how  physical  diflerences  may  •^^^n^ 
development  of  law,  let  us  take  an  illustration  of  <^ 
of  differences  of  character.  ^         .^y 

It  has  always  been  a  source  of  interesting  'P^**^^^'*!^)^^- 
some  nations  excel  others  in  particular  lines  of  mental  ^^Tl  ^ 
mcnt     Why,  for  instance,  among  all  ancient  peopl^^  ^  ^^^^ 
Roman  hav^  the  legal  (acuity?     His  art  he  bom^**''^^ ^„jt 
Greece,  his  later  administration  from  Persia  and  the  ^^!^ted 
his  law  was  the  native  product  of  his  OH-n  genius,     t^      .^^  to 
him  not  only  to  conquer,  as  the  Greek  Alexander*   ^^^ai 
civilize.    Perhaps  no  great  achievement  of  any  pec^f  ^sxon 
the  art  and  poetry  of  Greece,  the  self  dependence  of  tf»^^  gu^ 
has  only  one  cause.     But  if  one  thing  more  than     ^   ^^ 
made  the  Roman  the  law-giver  of  the  workl  it  was  ^^  ^eot 
of  honesty  combined  with  his  conservatism.    Many  aft    ^  ^ticb  a 
in  the  history  of  early  Rome  may  make  us  wonder  a^  ^ 

statement.     But  remember  that  it  is  only  by  compa^^^^  ^ 
we  must  judge  a  people.     Ethical  ideas  are  alwaya         ^f  th^ 
growth,  but  the  one  which  finally  took,  possessio**        ^^^reil- 
Roman  with  greater  tenacity  than  any  other  was  th^         ^^thef 
ncss  of  the  spoken  word.     We  see  the  same  trait  in  ^^^  ^  ^ 
great  law-giving  nation — the  Anglo-Saxon.     It  is  **'*V-g*^ 
other  people.     liomcr  is  evidence  of  the  ethical  i«*»^*rpliciV  . 
of  truth  and  honesty  to  the  primitive  Greek.  •  Th©      »m^^  ** 
of  Ulysis  is  held  up  to  even  greater  admiration    ^^^^  ^ 
bravery  of  Achilles.      To  peoples    who  inhabit     ^^_^^^^l 
vaguely  call  the  Kast,  lying  seems  to  be  a  moral  ^•^^'^^td*** 
One  of  the  most  hopeless  tasks  of  the  missionary  110 
to  inculcate  Western  ideas  of  truth. 

Now,  to  the  development  of  law,  the  concepCior^ 
obligation  of  an  agreement  between  man  and  man  is  < 
Until  this  obligatk>n  is  firmly  rooted  in  the  mind,  lai^^ 
sarily  remains  in  the  inlancy  of  its  developmcnL 
the  force  which  creates  the  obligation  of  the  contra^^ 
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sacrednets  of  the  spoken  word.  Where  this  is  not  held 
sacred,  the  obligation  to  perform  an  agreement  must  rest, 
where  it  exists  at  all,  in  the  form  in  which  the  agreement  was 
made,  and  the  law  must  be  full  of  technicalities  and  absurditieB. 
The  law  of  contracts,  or  the  conceptions  which  gather  round 
the  contract  between  man  and  man,  and  how  fiir  the  state  will 
enforce  the  same,  or  the  sanction  for  its  non-performance,  all 
this  has  had  its  origin  in  those  characteristics  of  the  English 
and  the  Roman  mind,  which  caused  them  to  place  truth- 
fulness as  perhaps  the  central  virtue  of  their  code  of  ethical 
ideas,  and,  therefore,  in  time,  necessarily  to  look  behind  the 
form  of  the  agreement  to  the  intent  of  the  parties.  It  was 
the  eflbrt  to  work  out  the  true  intent  of  agreements  that 
ultinutely  made  the  Roman  bw  almost  the  perfection  of 
reason.  To-day  the  vast  majority  of  the  relations  of  men  in 
society  is  a  contractual  telation,  or  one  based  on  contract-^ 
on  the  sacredness  of  the  spoken  word.  It  was  the  lack  of 
this  desire  for  truth  which  prevented  more  than  anything 
else,  the  legal  development  of  other  ancient  civilizations  placed 
in  the  same  physical  conditions  as  the  Romans. 

But  after  all,  that  which  as  much  as  anything  else  lies  back 
of  civilization's  development  and  the  development  of  legal 
ideas,  is  man's  capacity  for  pleasure.  This  may  seem  a  some- 
what novel  proposition.  Few  of  us,  I  believe,  realize  the  eflcct 
of  the  character  of  a  nation's  desires  on  its  de\-elopment.  But 
a  single  question  will  bring  into  prominence  the  real  importance 
of  the  desire  in  shaping  the  trend  of  our  civilization.  The 
world  at  present  is  full  of  socialistic  ideas  and  theories.  But  if 
the  pleasures  of  man  are  mainly  derived  from  the  personal  ser- 
vice of  his  fellow  man,  socialism  as  at  present  conceived  is  out 
of  the  question.  It  is  a  plan  of  civilizatkm  which  omits  the 
satisfaction  of  pleasure  now  ministered  to  by  servants.  Yet 
man  will  have  what  he  wants,  and  his  customs  and  his  kieai 
will  conform  themselves  to  those  wants,  and  any  theory  of  the 
organization  of  society  must  satisfy  the  desires  of  man  as  they 
are.  The  more  civilized  man  becomes,  the  greater  his  power 
over  nature,  and  the  greater  his  range  of  choice,  the  more  impor- 
tant to  his  development  becomes  the  character  of  the  thin' 
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he  chooies.  In  order  to  show  that  this  is  not  a  mere  specu* 
latiofi,  I  will  point  to  a  specific  instance  of  the  effect  of  certain 
desires  on  custom  and  law.  We  all  know  that  Roman  society, 
in  the  later  Republic,  and  well  down  into  the  Empire,  was 
built  largely  on  slavery.  Why  was  this?  The  answer.  I 
think,  lies  in  the  fiict  that  the  capacity  of  the  Roman  for 
pleasure  was  largely  administered  to  by  personal  services. 
The  bath  and  its  attendants,  the  consumption  of  his  meab,  the 
sights  in  the  arena,  made  up  a  large  portion  of  his  pleasures 
This  required  the  implicit  obedience  of  unskilled  laborers.  To 
show  that  this  gave  the  impetus  to  slavery,  and  all  the  legal 
conceptions  which  gather  around  it,  we  have  but  to  point  out 
that,  as  the  Roman  grew  to  love  beautiful  things  which  could 
not  be  produced  by  unskilled  laborers,  there  grew  up  in  Rome 
a  class  of  free  laborers,  painters,  architects,  etc.,  and  a  class  of 
intelligent  slaves.  All  through  the  decadence  of  the  Empire, 
the  position  of  the  slave  is  becoming  better  and  better.  At 
first  the  master  is  restrained  from  beating  his  slave  severely* 
killing  him  is  practically  nude  murder ;  then  a  slave,  under 
certain  conditions,  can  own  property  and  is  thus  enabled  to 
purchase  his  own  fivedom ;  and  finally  slavery,  as  the  early 
Empire  knew  it,  practically  vanished  from  Roman  dvilization, 
•—a  change  which  is,  of  course,  hastened  by  the  ethical  ideas 
cultivated  by  Christianity,  but  which  was  almost  necessary  as 
the  result  of  developing  tastes.  If  the  slaves  in  the  body  politic 
must,  from  the  nature  of  their  work,  possess  incfividual  skill, 
the  end  of  their  personal  slavery  is  only  a  question  of  time. 
It  is  not  from  the  tiller  of  the  soil  of  mediaeval  Europe,  but 
from  the  unskilled  maker  of  armor  and  his  apprentices,  that 
our  ideas  concerning  the  legal  rights  of  employer  and  em- 
ployed have  arisen*.  As  a  result  of  devdoping  tastes  and  the 
progress  of  invention  and  changes  in  production,  the  old  status 
of  master  and  slave  gave  way  to  the  modem  theory  of  a  con- 
tractual relation.  So  great  indeed  b  the  reaction  fit>m  the 
old  conditkm  that  the  principal  class  of  contracts  which  courts 
will  not  specifically  enforce  b  the  contract  of  personal  service. 
In  thb  connection,  one  may  be  permitted  to  make  an 


DBVELOmSNT  OF  TBS  LAW.  ffS 

attempt  at  prophecy.  We  should  say  that  the  continuance  oT 
the  idea  that  govemrjent  is  the  preserver  of  the  peace  of  the 
community,  and  not  a  producer,  which  is  a  prominent  charac- 
teristic of  our  present  civilization,  depends  largely  on  whether 
the  pleasures  of  man  can,  in  the  future,  be  satisfied  by  indi- 
vidual effort,  or  whether  the  character  of  our  tastes  will  involve, 
to  a  much  greater  degree  than  at  present,  the  ncc^stty  for  the 
united  action  of  the  whole  community  in  order  that  tbcy  may 
be  gratified.  However,  this  is  apart  from  our  present  object, 
which  is  simply  to  illustrate  the  lact  that  ideas  and  customs, 
and  consequently  rules  of  human  action  or  law,  arc  not  i 
priori  and  fixed  conditions,  but  the  tesult  of  growth ;  and  that, 
as  the  whole  environment  of  man  makes  man  v  hat  be  is,  no 
part  of  that  enviroomcnt  is  without  its  effect  on  his  law.  Again^ 
as  man  gains  in  his  power  to  subject  nature  to  his  own  desires, 
and  as  ethical  ideas  with  advancing  civilization  take  a  finn 
and  ever  firmer  hold  on  character,  to  a  large  extent  we  must 
k>ok  for  the  future  development  of  legal  ideas  Irom  a  modiB- 
cation  of  our  kleaa  of  thoae  things  which  we  conaidcr  please 
ufible. 
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BCRL|.'«GTOM  IXSURANCS  Co.  V.  ThRBLKBLD.'     SUPREME  COVKT 

OF  Arkansas.    May  i8,  189$. 


Ptolatiff,  bAviaic  Ukco  •  polkj  pcovidiQE  that  tht^aMOa  \ 
•taonld  mMin  in  the  ImildiBg  where  they  wcte  whea  the  policy  wm 
i«acd,  WM  permitted  by  the  oompany'f  agent  to  icnore  the  goodi  t» 
•aether  building,  end  the  in«nmnce  was  coatlaaed  ia  the  acw  piaoebf 
a  written  dauM  attached  to  the  policy  by  each  ageat.  There  mm  cvi> 
deaee  that  the  agcat  waa  accaatooed  to  graat  each  pcnaiaaioaa*  reportp 
ing  the  iame  in  each  caae  to  the  coaipaay,  oa  btaaka  furaiahed  by  it  ior 
that  parpoee.  IftU,  aalBdeat  to  ihow  aalhority  of  the  ageat  to  gnat 
aach  penaiMioa. 

Where  aa  inaatance  agcat  had  aathocilgr  to  waiw  certala  ooaditioBiiB 
the  policy,  the  exerdae  of  aach  power.aftcr  Ida  ageacy  haa  beea refoked, 
will  biad  the  eoaapaay,  if  the  party  dcattag  with  him  had  ae  aotieeof 
the  revocatioa. 

The  Authority  of  an  Insurance  Agent. 

The  business  of  insurance  in  its  various  forms  and  undef 
various  names  is,  at  the  present  day,  transacted,  %t  might 
say,  exclusively  by  corporations,  the  percentage  of  that  don^ 
by  co-operative  or  mutual  companies  being  comparatively 
nominal.  In  the  nature  of  things,  therefore,  it  is  patent  9t 
first  blush  that  the  transactions  with  these  insurance  corporis^ 
tions  or  companies,  must  be  negotiated  and  perfected  by 
agents  of  more  or  less  extensive  authority.  A  successful 
operation  of  the  insurance  busmess,  necessarily  requires  th^*^ 
the  company  have  its  army  of  agents  throughout  the  territor^T 
where  its  operations  are  carried  on.  Like  officers  of  the  zxmy 
or  navy,  some  of  these  agents  outrank  the  others.  Some  an^ 
superior,  some  inferior.  Some  serve  agents  above  theB»^ 
others  direct  the  service  of  those  tmder  them.    Some  are  coi»^ 
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stituted  for  the  piirpow  of  a<]justin(r  losses,  or  for  superintend- 
inj;  and  establuhini;  agencies,  or  the>'  may  be  general  agents 
having  practically  unlimited  authority  within  the  territory 
assigned  them.  Yet  others  are  recording,  canvassing,  survey- 
ing and  soliciting  agents,  the  latter  class  usually  working  under 
a  superior  general  agency.  Inquiry  will  be  directed  chiefly  to 
the  live  questions  which  arise  in  every  day  practice  with  refer- 
ence to  the  authority  of  all  these  various  grades  of  agencies, 
and  the  con<<eqiiences  of  their  acts,  knowledge,  etc.,  on  the 
respective  companies  which  they  represent  The  recording 
agent  is  usually  furnished,  by  the  company  appointing  him. 
with  policies  signed  in  blank  by  the  chief  officers  of  the  com- 
pany, blanks  for  various  kinds  of  indorsements,  blotters, 
advertising  matter,  etc.  His  real  duty  ordinarily  is  to  write 
and  countersign  policies,  make  indorsements  and  sundry 
permits  for  additional  insurance,  change  in  the  rate  or  hazard, 
etc.,  etc.  His  acts  in  tliis  connection  bind  the  company  from 
the  instant  the>'  are  done  as  effectively  as  though  done  by  the 
controlling  officers  of  the  corporation. 

The  soliciting,  canvassing  or  surve>'ing  agent,  is  one  sent 
out  by  the  general  agent  to  solicit  insurance  for  the  companies 
which  he  represents.  His  actual  authority  is  usually  to  solicit 
and  examine  risks,  report  on  the  general  status  and  desirability 
of  any  risk  proposed,  the  moral  and  physical  hazard  con- 
nected therewith,  and  in  general  the  desirable  or  unlavorible 
features  of  the  offered  risk.  He  is  usually  supplied  with  blot- 
ters advertising  the  merits  of  his  company  and  similar  ad\'er» 
tising  literature,  but  has  no  actual  authority  to  sign  policies, 
make  indorsements  permitting  additional  msurance,  or  greater 
hazard  by  reason  of  a  change  in  the  location  of  the  property 
covered,  or  increase  of  risk  from  whatsoc\'er  source.  He 
usually  delivers  the  policy  when  it  is  sent  him  for  delivery  by 
his  principal,  collects  and  accounts  to  his  principal  for  the  pre- 
mium, and  b  paid  a  commission  for  his  services.  His  com- 
misMon,  in  feet,  b  usually  exactly  the  same  as  that  received 
by  local  recording  agents,  and  hb  duties,  so  fer  as  appearances 
are  coooemed,  are  practically  the  same  as  those  of  the  latter, 
cxocpC  that  the  soliciting  agent  does  not  write  any  polades  nor 
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nuJce  any  mdorMincnts  thereon,  this  being  done  upon  his 
advice  and  for  him  by  the  general  agent  who  employs  him. 
These  two  general  kinds  of  agents  will  be  distinguished  as 
soliciting  and  recording  agents.  The  recording  agent,  having 
power  to  bind  his  principal  by  an  indorsement,  he  may,  for 
his  principal,  waive  any  provision  of  the  policy,  or  e^op  the 
company  from  relying  on  any  provision  which  he  could,  as 
recording  agent,  alter  or  permit  by  an  indorsement.  He 
reports  to  hb  principal  his  acts  done  in  his  line  of  duty,  and 
the  company,  upon  this  report,  either  ratifies  or  repudiates 
those  acts.  Of  course  this  repudiation  does  not  aflect  any  one 
whose  rights  are  at  stake  until  notice  of  the  repudiation  by  the 
principal  b  brought  home  to  him.  For  instance,  the  record- 
ing agent  might  write  a  policy  for  an  amount  greater  than  hb 
private  instructions  would  warrant,  but  unless  the  assured  had 
notice  of  thb  limitation,  the  company  will  be  bound. 

It  b  a  general  principle  of  agency  that  the  acts  and  knowl- 
edge of  the  agent  done  and  ascertained  to  be  within  the  scope 
of  the  real  or  apparent  authority  of  such  agent  uill,  in  law, 
be  held  to  be  the  acts  and  knowledge  of  the  principal  so  far 
as  the  rights  of  third  parties,  who  are  ignorant  of  the  restric- 
tions of  the  authority  of  the  agent,  are  concerned.  Thus,  an 
agent,  having  authority  to  make  the  usual  indorsements  and 
permits  for  the  company,  has  authority  to  permit  the  removal 
of  insured  goods  to  another  building,  although  the  policy  for- 
bids such  removal  without  permission  indorsed,  and  the  com- 
pany will  be  bound  by  the  consent  of  the  agent,  although  the 
fact  that  the  agent  consented  was  never  made  known  to  the 
company  or  ratified  by  it :  Burlingtan  Ins,  Co,  v.  TkreUttld^ 
(Ark.).  51  S.  W.  265.  And  the  exercise  of  the  authority  of 
such  agent  iftill  be  binding  even  after  that  authority  has  been 
expressly  taken  away  by  the  company,  the  assured  having  no 
knowledge  of  such  revocation:  Id,  When  an  agent  has 
mailed  hb  usual  report  of  his  acts,  the  law  will  presume  that 
it  was  received  by  the  company  in  the  absence  of  a  showing 
to  the  contrary.  Notice  and  proof  of  loss  may  be  waived  by 
parol,  but  thb  cannot  be  waived  by  a  local  recording  agent  of 
the  company,  as  it  b  not  within  the  read  or  apparent  scope  of 
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his  agency :  BmriiNgiem  Ims.  Co,  v.  Kfitiurfy^  (Ark.),  31  S.  W. 
155.  The  recording  agent  has  authority  to  strike  out  certiin 
provisions  of  a  policy  upon  the  same  being  objected  to.  and 
bind  the  company  by  the  policy  with  such  provisions  stricken 
i>ut :  Parswu  v.  /us.  Co.,  (Mo.),  31  S.  W.  1 17.  And  where 
the  policy  provides  that  if  the  assured  did  not  own  the  land 
upon  which  the  insured  building  was  situated,  this  fact  must 
appear  in  writing  on  the  policy,  or  it  will  be  void,  but  the 
a^^cnt  of  the  company  who  wrote  the  policy,  having  known 
all  the  fiictx  and  bound  the  company  ift-ith  such  knowledge,  it 
wa.^  held  that  the  company  was  estopped  from  insisting  on  the 
forfeiture :  M.  And  this  is  the  rule,  though  the  policy  stipu- 
lates that  additional  insurance  or  increase  of  hazard,  or  other 
change  in  the  status  of  the  insured  property,  be  indorsed  on  the 
polic)'  in  writing:  Parsons  v.  Ims.  Co.,  (Mo.),  31  S.  W.  117. 
These  provisu>ns,  being  inserted  in  the  policies  for  the  benefit 
of  the  companies,  they  are  not  compelled  to  insist  on  them, 
but  may  waive  them,  and  a  recording  agent  with  authorit}-  to 
make  the  necessar>'  indorsement  nuy  waive  the  requirement 
with  like  force  and  to  the  sam'e  eflect  as  could  the  company: 
Burtington  Ims.  Co.  v.  Kenmeriy,  31  S.  W.  155.  And  the  fiict 
that  the  recording  agent  tails  to  transmit  to  his  principal  a 
copy  of  his  indorsement  on  the  policy  permitting  a  removal 
of  the  property  covered,  additional  insurance  or  other  consent 
lor  a  change  of  the  status  of  things,  and  the  company  is 
thereby  kept  in  ignorance  of  the  acts  of  its  agent,  and  though 
such  conduct  on  the  part  of  the  agent  be  in  direct  disregard 
of  the  instructions  of  his  principal,  yet  the  assured  cannot  be 
thereby  prejudiced  in  any  of  his  rights  under  the  policy,  as 
the  neglect  of  the  agent  b  a  failure  to  perform  a  duty  he  owed 
to  his  principal  and  not  to  the  assured,  and  the  company  will 
be  bound  by  such  acts,  and  must  suffer  the  consequences  of 
the  agent's  neglect  of  duty  and  violation  of  instructions: 
GImuUr  Mfg,  Co.  v.  Ins.  Co.,  6  Gray,  (Mass.),  497 ;  BrtUr  v. 
Ims.  Co.t  63  Fed.  382.  And  a  recording  agent  may  waive  a 
provision  of  a  policy  requiring  the  payment  of  the  premium 
«B  a  condition  precedent  to  the  taking  effect  of  the  insurance : 
B4di&Soig9  Wagvm  Gr.,  20  Fed.  232.    The  acu  of  the  agent 
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having  authority  to  collect  the  premium  binds  the  company  in 
all  he  docs  in  reference  thereto,  and  where  by  its  course  of 
buMness  the  company  makes  it  a  custom  to  look  to  the  agent 
ibr  all  premiums,  whether  collected  by  him  or  not,  the  poUc}*- 
holders  becoming  liable  to  the  agent  therefor,  this  is  tanu- 
mount  to  a  payment  by  the  assured,  and  the  fiict  that  such 
agent  may  neglect  to  collect  or  account  ftw  the  premium  will, 
in  no  way,  invalidate  the  policy,  even  though  it  contain  an 
expresis  stipubtitvn  that  it  shall  not  be  binding  until  the  actual 
pd>'mcnt  of  the  premium:  Elkims  v.  Ins.  Cc.^  6  Atl.  224; 
LeiatMi  AAff.  ins.  Co.  v.  Humes,  113  Pa.  S9^  ^  Atl.  163; 
AlcxamdiT  v.  Ims,  Co.,  67  Wis.  422,  30  N.  W.  fii^  And  this 
%&  true,  also,  although  the  agent  is  guilty  of  violating  his  duty 
to  collect  and  forward  the  premium  by  reason  of  his  being 
merely  a  broker  employed  by  the  assured  to  obtain  the  insur- 
ance, and  acu  for  the  company  only  in  deUvering  the  policy 
and  collecting  the  premium  therefor:  Umharstd Fin  Ins,  Co,v, 
Biaek,  109  Bai.  535,  1  Atl.  523.  And  where  the  broker  or 
other  collecting  agent  himself  pays  the  premium  on  a  policy 
sent  him  for  collection  and  loolo  lo  the  assured  for  the  amount, 
the  company  will  be  bound  by  such  payment,  though  the 
a!»sured  do  not  really  pay  the  broker  until  after  a  loss,  if  at 
all:  Lcbamait  Mmikoi  Ims,  Co.  v.  £1^.  112  Pa.  149,  4  AU.  8; 
ComlimfHUU  Ltfe  Ims.  Co.  v.  Askcrafi,  3  Atl.  774.  In  .^uch  cases, 
the  agent  to  collect  the  insurance  premium  has  sat»fied  himself 
as  to  its  payment,  and  when  he  is  satisfied  about  die  payment 
of  the  premium,  having  been  entrusted  with  a  proper  adjastment 
of  the  same,  the  company  for  which  he  acts  is  in  no  position  to 
complam:  Scott  v.  Ims.  Co.,  53  Wis.  238,  to  N.  W.  367; 
Ntwtark  Mmikuu  Co.  v.  Ims.  Co.,  50  Ohfo,  549,  35  N.  E.  io6a 
On  the  same  principle  the  agent  to  collect  the  premium  may 
even  grant  a  longer  time  within  which  it  may  be  paid  than  he 
is  expressly  authorised  to  do:  Formum  v.  Ims,  Co,^  83  CaL  246, 
23  Pac.  869. 

A  recording  agent  who  has  authority  to  counterngn  and 
issue  policies  has  authority  to  bind  his  principal  by  an  ond 
conuact  of  insurance.  So,  where  such  an  agent  orally  agrees 
with  an  applicant  that  the  insurance  shall  take  eflect  at  onoe 
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or  at  some  certain  time,  the  policy  to  be  issued  and  delivered 
as  soon  as  practicable,  such  a  contract  will  bind  the  company, 
which  will  be  liable  for  a  loss  occurring,  after  such  an  agree- 
ment and  before  the  polic}'  is  reduced  to  writing  and  deliv- 
ered :  Tht  ReUtf  Fin  ins.  Co.  v.  Shaw,  94  U.  S.  574  ;  Daven- 
peri  V.  ins,  Co,,  17  Iowa,  276 :  Audubon  v.  lus,  Co.,  27  N.  Y. 
216;  Commtrtud  Mutual  Marine  Ins,  Co.  v.  Unum  Mui, 
Ins,  Co.,  19  How.  318 ;  Angeii  v.  Ins.  Co.,  59  N.  Y.  171 ; 
Fish  V.  Cottinet,  44  N.  Y.  538  ;  Hardwick  v.  State  Ins.  Co., 
23  Or.  290.  31  V9C.  656 ;  Potter  v.  Ins.  Co.,  63  Fed.  382 : 
North  British  &  Mercantile  Ins.  Co.  v.  Lambert,  (Or.).  37  Piac. 
909;  Kingw,  Heekla  Ins,  Co.,  58  Wis.. 508.  17  N.  W.  297. 
And  this  is  the  case,  although  there  be  no  definite  agreement 
about  the  amount  of  premium  or  when  it  shall  be  paid :  Audu^ 
ban  V.  Ins,  Co,,  27  N.  Y.  216;  Harrowe.  Ins.  Co.,  88  Cal.  6, 
25  P^c.  982.  The  agent  can  make  a  valid  parol  contract  of 
insurance  just  as  the  company  itself  could :  Sanborn  v.  Ins, 
Co.,  16  Gray,  (Mass.),  448.  And  a  stipulation  in  the  polic>' 
to  the  effect  that  it  will  not  be  binding  until  countersigned  by 
the  agent  will  not  eflect  the  binding  force  of  such  oral  con- 
tract: Put  V.  Ins.  Co.,  43  Barb.  351.  Nor  need  it  be  ailirma- 
tively  shown  that  the  agent  had  authority  to  bind  his  principal 
by  a  parol  agreement :  Stiehlef  v.  Ins.  Co.,  37  S.  C.  56,  16 
S.  E.  28a  Likewise,  where  the  agent  agrees  that  the  com- 
pany shall  be  bound  from  the  time  the  premium  is  paid,  it 
will  be  liable  for  a  loss  before  the  policy  is  actually  issued,  but 
after  the  payment  of  the  premium  :  Knox  v.  Ins.  Co,,  $0  Wis. 
671,  7  N.  W.  776 ;  Knox  v.  Ins.  Co.,  50  Wb.  680,  7  N.  W. 
780. 

Polidet  of  insurance  usually  contain  a  stipulation  substan- 
tially as  follows :  **  Th»  entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon  or  added  hereto,  shall  be 
void  if  the  insured  now  has,  or  shall  hereafter  make  or  procure, 
any  other  contract  of  insurance,  whether  valid  or  not,  on 
property  covered  in  whole  or  in  part  by  this  policy."  Fre- 
quently in  litigation  this  and  other  named  causes  of  forfeiture 
are  set  up  by  the  companies  in  avoidance  of  an  action  on  the 
policies.    And,  as  a  general  rule,  such  stipulations  are  uphekl 
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Mii'l  a  violation  of  the  rcqiriretncnts  are  fiital.  But,  on  the 
other  band,  the  tsuiX  that  the  agcnc  iMuing  the  poIlc>'  may  liave 
bt-en  fully  apprised  of  all  the  fiicts  material  to  the  risk  in  apt 
time,  ;ind  that  he  issued  the  poIic>'  with  full  knourlcdge  of  the 
bct^  which  otheruisc  would  incur  a  fodetture,  is  likemise  often 
set  up  by  the  plaintiflTto  defeat  the  fbrfeituie.  Then  the  ques- 
ikm  arise**,  whxt  in  the  eflbct  of  such  knowledge  of  the  agent 
<jn  the  contract  of  insurance  ?  The  trend  of  the  decisions  is 
un<«uc!itionably  to  the  eflect  that  such  knowledge  fif  the  aj^t, 
olxained  in  connection  with  the  taking  and  negotiating  for  the 
insurance  and  by  the  insured  in  g*ind  £iith  conveyed  to  the 
a^vnt.  an  such,  will  be  held  to  be  the  knowledge  of  the  com- 
p.iny,  and  the  company  will  not  be  permitted  to  claim  a  for- 
idturc  <3f  a  policy  on  the  ground  of  tlie  existence  of  a  (act  which 
uould  ai*oid  the  policy,  when,  at  the  time  of  nsuing  the  policy, 
the  company,  cither  directly  or  through  its  authoriied  agent, 
had  knowlei^  of  such  €ut«  Nor  can  the  force  of  this 
pr<j|io«iction  be  weakened  by  a  stipulation  in  the  policy  to  the 
eflect  that  the  agent  taking  the  iasurance  shall  be  deemed  the 
agent  of  the  assured  and  not  of  the  company :  Si.  Bud  Fin 
<Sr  Marine  Ims,  O.  v.  Panmu.  47  Minn.  353.  $0  N.  W.  240; 
FaiLtte  v.  Ims.  C:,  107  N.  C  240. 13  S.  E.  370 :  Ntw  OrUma 
Ins,  Assn.  v.  A/aiknut^  65  Miss.  313,  4  So.  62 :  Ins.  C0,  v. 
ll'Ukinscn,  13  Wall  322;  TrmvtUirs^  Ins.  Co.y.  Hnrvey.Z2 
Va.  949,  $  S.  E.  $53 ;  (TBrien  v.  Ins.  Cp.,  52  Mich.  131,  17* 
N.  W.  726;  ICnkn  v.  Ins.  C0.,  34  Fk.  1059;  FMenSngfry. 
Ins.  C^.,  89  P^.  464 :  WkeniMi  v.  Ins,  C0.,  76  Cal.  41$,  18 
Pac.  7S8 ;  Induum  Ins,  Co.  v.  CnpehaH^  to8  Ind.  270, 8  N.  E. 
28$  ;  RmtfUy  v.  Ins.  Co.,  36  N.  Y.  $50;  Kansniy.  Ins.  Co.^ 
31  Minn.  17 ;  Ins.  Co.  v.  Notion,  96  U.  S  234;  Stone  v.  Ins. 
Co.,  68  Iowa,  737,  28  N.  W.  47 ;  CoinmSm  Ins.  Co.  v.  Coo^^ 
$0  Ri.  331 ;  Masters  v.  Ins.  Co.,  1 1  Barb.  624 ;  Ptorim  Fire  & 
Marine  Ins.  Co.  v.  Hail,  12  Mich.  202 ;  Meters  v.  Ins.  Co., 
156  Pa.  420,  27  Atl.  39.  In  PUmUrf  Ins.  Co.  v.  Meyers, 
5$  Miss.  479, 499.  the  policy  sued  on  contained  this  provision : 
*'  It  is  a  part  of  this  contnwt  that  any  person,  other  than  die 
assured,  wno  may  have  procured  this  insurance  to  be  taken 
by  the  compniiy.  shall  be  decnied  to  be  the  agent  of  die 
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assured  .  .  .  and  not  of  tto  company  under  any  dtcunntanccs 
wbatoxcr,  in  any  transaction  relating  to  this  insurance.**    The 
court  in  a  vrr>'  able  and  convincing  opinion  held  that  such  a 
sctivvilation  could  not  change  the  real  status  of  the  agenc>%  and 
tliat  tiie  acts  and  knowledge  of  the  agent  were  nevertheleis 
chargeable  to  the  company.     Paitsing  upon  a  similar  provision 
in  a  policy,  the  Supreme  Court  of  Arkansas  says :  **  The  huh 
rests  with  the  solicitor;  to  whom  shall  it  be  imputed?     He 
acted  on  behalf  of  the  company  and  it  accepted  the  fruits  of 
his  work ;  but  it  b  said  that  he  was  a  *  solicitor  *  and  not  an 
'  agent '  of  the  company,  and  that  the  applicaton  rcdtcd  that 
in  writing  out  answers  to  questions  in  it  and  preparing  a 
(Hagram,  he  aocd  as  the  agent  of  the  insuicd.     For  conve- 
nience in  the  conduct  of  its  business  the  company  may  make 
the  above  cb.^siAcation  of  its  a^cnctcf ,  but  it  cannot  disown 
any  one  by  classiiying  them.    Neither  can  its  declaration  over- 
ride the  facts,  nor  a  fiction  dtsMolve  existing  rebtions  ;'*  S^ntit 
V.  /ms.  Assm,,  53  Ark.  216.  222;.  13  S  W.  799.     Again.it  was 
held  in  JUme  Itu.  Co.  v.  Gihsan,  (Miss.).  17  So.  13,  that  a 
itipubtion  in  a  policy  as  foilows  :  '*  No  officer,  agent  or  other 
representative  of  this  company  shall  have  power  to  waive  any 
provision  or  condition  of  this  policy  except  such  as  by  its 
terms  may  be  the  subject  of  agreement  endorsed  hereon  or 
added  hereto,**  will  not  preclude  the  company  from  estopping 
itself  by  the  acts  or  knowledge  of  its  agent.   The  court  quoted 
with  approval  the  following  language  of  the  Supreme  Court 
of  Michigan  in  the  case  of  Ins.  Ca.  v.  Earie.  33  Mich.  143 : 
**  There  can  be  no  more  force  in  an  agreement  in  writing  not 
to  agree  by  parol,  than  in  a  parol  agreement  not  to  agree  in 
writing.    Every  such  agreement  is  ended  by  the  new  one 
which  contradicts  it*'    This  language  alto  received  approving 
sanctwn  in  Jfttrrisan  v.  /ar.  Cc,  69  Tex.  353. 6  S.  VV.  605  ; 
LawUr/OH  v.  /ms,  Co^  39  Minn.  129,  39  N.  W.  76 ;  Kmkm  v. 
Itu,  CV.,  34  Fac  1059,  ^d  ^^'^  cases.    To  same  effect  see 
MuL  Bau/t  L^e  Ims,  Cc.  v.  RMiumi,  58  Fed.  723 ;  JUEr  v. 
/«f.  Co,^  32  Ati.  460.    An  apparently  contrary  doctrine  seems 
to  prevail  in  Vermont:  5wnflfr  v./ar.  Cr.,  60  Vt.  682,  1$  Atl. 
3S3.    But  the  rcaaooittg  of  the  case  is  well  met  by  tiiat  of 
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tjimkertm  v.  /w.  €0^  ntp^,  wlieretn  the  omirt  says :  **  The 
n>triclloii  here  is  so  braed  that  it  applies  alike  to  every  oflker, 
agent  or  representative  of  this  company,  and,  ax  a  cotporation 
can  only  act  through  such  agencies,  the  substance  of  the 
provision  under  consideration  b  that  the  company  shall  not 
be  held  to  have  waived  any  of  the  terms  or  conditions  of  the 
pulky.  That  U  to  say,  in  other  words,  that  one  of  the  parties 
to  a  written  contract,  which  is  not  required  by  bw  to  be  in 
writing,  cannot,  subsequent  to  the  making  of  the  contract, 
waive,  by  parol  agreement,  provisions  which  had  been  incor- 
imratcd  in  the  contract  lor  his  benefit.  A  contracting  party 
cannot  so  tie  his  own  hands,  so  restrict  his  own  legal  capacity 
i(»r  future  action,  that  he  has  not  the  power,  ev«n  with  the 
i^scnt  of  the  other  party,  to  bind  or  obligate  himself  by  hb 
furtlier  action  or  agreement  contrary  to  the  terms  of  the 
written  contract.'*  Thb  b  self-cvklent  The  cbuse  of  thb 
policy  relied  upon  as  expressly  restricting  the  power  of  the 
a^^t  whose  conduct  b  here  in  question,  b  of  that  character. 
If  it  b  eflectual  at  all,  as  a  limitatkNi  on  the  power  of  future 
action,  it  limiti  the  power  of  every  agent,  officer  and  repro- 
tentative  of  the  company,  and  hence,  practically,  that  of  the 
corporation.  It  b  no  more  applicable  to  thb  particular  agent 
than  to  all  of  those  to  whom  the  conduct  of  aflUra  of  the  cor« 
poraticm  b  committed.  In  that  broad  scope,  and  as  applicable 
to  all  the  rqwesentatives  of  the  corporation,  it  cannot  be 
enforced  so  as  to  render  inoperative  such  subsequent  action  or 
agreement  of  corporate  agents  as  would,  if  it  were  not  for  thb 
clause  in  the  contract,  be  deemed  theeAectual  action  or  agree- 
ment of  the  corporation. 

Thb  reasoning  b  unquestionably  forcMe.  Suppose  an 
insurance  corporation,  by  resolution  or  other  proper  action  of 
iu  board  of  directon,  should  delegate  to  a  certain  perMn  the 
general  and  exclusive  control  and  management  of  its  business. 
Such  perMNi  could  of  course  bind  hb  principal  m  all  inalten 
pertaining  to  contractt  of  insurance  with  hb  company.  But 
suppose  that  thb  person  should  have  insetted  in  all  policies  of 
hb  company  a  dause  similar'  to  the  one  considered  by  the 
Minnesota  ccnirt.    Suppose  a  loss  occurs.    A  contrawcrsy 
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arises  over  the  amount  due  or  over  other  matters.  The  policy 
may  limit  the  time  within  which  an  action  thereon  may  be 
brought  to  six  months.  The  general  manager  may  inveigle 
the  asstted  into  deferring  a  suit  by  promises  and  assurances 
that  the  claim  will  be  settled  without  a  resort  to  the  courts. 
The  assured  knows  that  the  manager  has  general  authority, 
imposes  confidence  in  his  assurances  and  su^estions,  and 
negotiations  for  a  settlement  pends  until  it  is  too  bte  to  bring 
the  action.  Is  there  a  court  of  last  resort  in  the  land  that 
would  not  hold  the  company,  b>'  the  acts  of  its  general  agent 
and  manager,  estopped  from  taking  advantage  of  the  six 
months  limitation  pro\'idcd  in  the  polic>',  or,  for  like  reasons, 
any  other  conditions  imposing  a  forfeiture  where  the  assured 
is  in  no  sense  at  (ault,  and  the  a^cnt  dealing  with  him  wholly 
so? 

In  harmony  with  this  contention,  it  is  held  that  where 
the  agent  writing  the  policy  at  the  time  of  n^otiating  for 
the  insurance  has  knowledge  of  other  insurance  which» 
according  to  the  stipulations  of  the  policy,  would  render 
it  void,  and  nevertheless  accepts  the  risk,  writes  and  delivers 
the  policy  and  collects  and  retains  the  premium  with  such 
knowledge,  this  knovi'lec^  will  be  chargeable  to  the  com- 
pany, and  it  cannot  take  advantage  of  tJie  clause  in  the  policy 
forbidding  the  other  insurance:  CM'ms  v.  /ms,  Cc,  79  X. 
C  379;  HanUfuU  v.  Itu,  Co.,  88  N.  C.  71 ;  UnioH  /ms.  Co. 
V.  Mwr^y,  4  AtL  353;  Palmtr  v.  /«r.  Co,,  44  Wis.  201; 
MUUr  V.  Ins,  Co.,  70  Iowa,  704,  29  N.  W.  411 ;  KtAm  v. 
ftu,  Co.,  (Wya),  34  Pac  1059 ;  Omrugi  v.  Ins.  Co.,  40  Ga. 
140;  Hmmmomd  v.  Itu.  Co.,  62  N.  W.  883,  reversing  60 
N.  W.  t09S ;  RMSSill  v.  Im.  Co.,  55  Mo.  585 ;  PUtuy  v. 
Gltntfs  FmUs  Jms.  Co.,  65  N.  Y.  6;  Andirsom  v.  Ims.  Co.^ 
63  N.  W.  241 ;  PecMitir  v.  /hs.  Co.,  65  N.  Y.  19$ ;  Ims.  Co. 
V.  EaHe,  33  Mich.  143;  Bcebe  v.  Ims.  Co.,^i  Mich.  $14, 
$3  N.  W.  818;  Rockford  Ims.  Co.  v.  Fmrmuf^s  SimH  Bmmk. 
$0  Kan.  427,  31  Pac  1063 ;  Skaftr  v.  Ims.  Co.,  53  Wis.  361, 
10  N.  W.  381 ;  CafUol  Ims.  Co.  v.  Bamk  ^  PUmsamiom,  30 
Kan.  449,  31  P^.  1069;  Pure  Assm.  v.  Lamu^,  (Tex.  Gv. 
App.)»  31  S.W.  681 ;  Sprott  v.  Ims.  Co..  53  Ark.  213*  13  SwW. 
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799;  Cm€tm  Ins.  C0.  X.  Om^.  71  Tex.  50$,  9  S  W.  473 > 
Hmrrimmm  v.  Ins,  Cf.^  49  Wb.  71,  5  N.  W.  la ;  JSy^r  /vr 
Ims.  a.  V.  Gif^  Lmm  &  Tnui  CP..62  N.  W.  895;  (hmt  v. 
/«r.  r^^..  43  Wis.  108 ;  MtUtMU  Rturpe  Fmmd  Life  AstM.  v. 
SMvmm,  (Tex.  Gv.  App.),  29  S.  W.  190;  Avmm  v.  fmr 
Assm,.  136  Fk  7&7,  20  AU.  401 ;  Hmirt  v.  /jif.  Cr.,  93  MicL 
4St,  S3  N.  W.  623 ;  Uvaftoi.  LmJhm  &  GUe  Ims,  U.  v. 
Skefjr,  71  Mitt.  933.  16  So.  307 ;  Home  Ins,  C0,  v.  dtsm^ 
(Miss.),  17  So.  13;  DweOmg Hmtse  Ims.  CB.v.BrmBe.  52  Afk. 
1 1,  1 1  S  W.  1016.  This  is  the  rule,  too,  thou|;h  the  appE- 
catKNi  for  the  iftsunuice  expressly  stipulate  that  **  the  applicait 
hereby  dedaies  and  warrants  that  the  above  answers  are  true 
and  no  statement  contradictory  to  the  above  was  made  to  or 
b|'  the  a^cnt-of  the  company,  and  he  agrees  thai  this  dccfaua- 
tion  should  be  the  basis  of  and  form  part  of  the  oontnct  or 
policy  between  the  assured  and  the  company :  **  RMmsm  v. 
/m.  ^49.,  93  Mich.  SS5*  S3  N.  W.  821 ;  AvAr  v.  Ims,  Cf^ 
SM/nB,  The  bw  makes  it  the  duty  of  the  agent  to  dncloae  to 
his  principal  all  fiKts  of  which  he  may  have  knowledge  and 
which  aflect  the  risk,  and  if  he  &il  to  do  so,  the  company— 
not  the  assttied— -most  abide  the  consequences :  Hmnimtm  v. 
Ims.  C0.,  49  Wis.  71,  (  N.  W.  12;  Hamd&m  v.  Ims.  Cp.^ 

lSMaApp.S9- 

Whcre  the  company  is  advised  of  the  additional  insurance* 
either  by  reason  of  its  own  knowledge  of  the  fiicts,  or  through 
the  knowledge  of  its  agent,  chargeable  to  it,  it  must,  either 
itself,  or  through  its  agent  object  to  such  other  insurance  and 
cancel  the  policy  and  return  the  attured  his  proper  proportion 
of  the  premium.  Failihg  to  do  which,  the  company  will  be 
estopped  from  setting  up  a  forfeiture:  40  Mo.  557.  **The 
object  of  requiring  leave  to  take  insurance  in  another  company 
to  be  indorsed  on  a  policy  is  to  give  notice  of  the  additional 
polic}',  and  where  the  same  agent  represents  both  companies 
and  rqpommended  and  i»ued  the  additional  policy,  the  original 
company  cannot  set  up  such  fiulure  of  indorsement  as  a  deiense 
to  a  suit  on  iu  polky:.**  Rmstdi  v.  Ims.  €».,  55  Mo.  $%$- 
And  parol  evidence  is  admissible  to  prove  a  wai\<er  of  such 
condition,  though  the  policy  require  the  permisskm  to  be  ia 
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writing :  Fcckmer  v.  Ins,  Co.,  65  N.  Y.  195 ;  Wiikituon  v.  /w. 
C?.,  13  Wall.  322;  American  Centrai  Ins.  Co.y.AfcCrea^Mary 
Sr  Co.^  8  Lea,  (Tenn.),  513,  523.  If  there  be  a  controversy 
as  to  whether  the  agent  waived  the  notice  or  not,  or  whether 
lie  had  knowledge  of  facts  which  would  imply  a  waiver,  the 
matter  on  this  issue  would  resolve  itself  into  a  question  of  fact 
for  a  jury  to  determine :  Pitney  v.  Glenn's  Faffs  Ins,  Co^  65 
N.  Y.  6. 

The  general  rule  is,  also,  that  a  company  will  be  liable  for 
the  fraud  or  mistakes  of  its  agents,  and  where  an  agent  issued 
a  policy  ibr  three  years  by  mistake  when  it  was  only  intended 
that  it  should  remain  in  force  one  year,  which  ift-as  delivered 
to  the  assured  as  written,  and  he  accepted  it  in  good  laith,  not 
knowing  that  the  agent  had  made  a  mistake,  and  was  not 
apprised  of  such  mistake  until  after  a  loss,  it  was  held  that  the 
company  was  liable  for  the  loss  suflered  within  the  three  years* 
though  after  one  year :  Dwelling  House  Ins.  O.,  1  $3  P^  324, 
35  Atl.  757.  And  where  an  insurance  company  has  knowl* 
edge  of  the  true  title  of  the  assured,  but  its  agent  through 
'  mistake  writes  the  policy  for  the  full  value  of  the  fee  in  the 
land,  instead  of  the  actual  interest  of  the  assured,  which  was 
correctly  stated  in  the  application  to  be  only  a  life  estate,  the 
company  will  be  liable  on  the  policy  as  written,  and  will  not 
be  permitted  to  set  up  the  mbtake  of  its  agent  to  defeat  a 
recovery :  Michigan  Mnt,  Life  Ins.  C0.  v.  Leon,  (Ind.  Sup.), 
37  N.  E.  $84;  Welsh  v.  London  Assnr,  Corp,,  151  P^  607, 
25  Atl.  142 ;  Creed  v.  Sun  Fire  Office,  (Ala.).  14  $0.  323 ; 
Dailey  v.  /V^/l  Mnt.  Ace,  Assn.,  (Mich.).  57  N.  W.  184;  See, 
also,  Manhattan  Ins,  Co.  v.  Webster,  59  Pa.  227 ;  Bourgeois  v. 
Ins.  Co,,  86  Wis.  402,  57  N.  W.  38.  So,  where  an  agent 
issues  a  policy,  knowing  of  incumbrances  or  liens  on  the 
property  in  violation  of  the  provisioas  of  the  policy,  such 
incumbrances  cannot  be  set  up  as  a  defense  to  an  action  on 
the  policy:  Shrfery.  I^uxnix  Ins.  Co.,  $8  Wis.  351,  10  N.W. 
381 ;  Harrimam  v.  Ins.  Co.,  49  Wis.  71,  $  N.  W.  12 ;  Har^ 
riugtom  v.  Ins.  Co.,  66  Hun,  628,  21  N.  Y.  31 ;  West  Coasf 
Lmmber  Co.  v.  Ins.  Co.,  98  Cal.  502,  33  P^u:.  258 ;  Epdtakk 
Bn  Ins.  Co,  v.  Alexander,  (Miss.^  12  So.  25  ;  Hartfood  Fwo 
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Au.  Cf.  V.  HsM,  87  Ky.  531. 9  S.  \V.  720;  Mnv  An.  C0.  v. 
GiksMt,  17  So.  13.  Ob  the  nine  principle  a  wirnwty  ia  a 
policy  requiring  a  clear  ipace  to  be  maintained  between  the 
property  inf  ured  and  other  property  will  be  regarded  in  law 
as  waived  where  the  agent  who  writes  and  deliven  the  policy 
is  cogniant,  at  the  time,  of  the  want  of  such  fipaoe  (Uverftti, 
Umdim  &  Cioke  Ims.  C0.  v.  LmmSer  Cp..  (Miss.).  17  So.  445). 
and  the  mmtx  is  on  the  insurer  to  esublMi  a  breach  of  the 
warranty:  M.  An  agent  ha\ing  authority  to  countersiipi 
and  deliver  polidea,  has  also  authority  to  wake  a  requirement 
of  the  policy  that  the  assured  shall  keep  his  books  and  niven- 
tories  in  a  fireproof  sale :  Mff/nm  /vr  Ims.  C0.  v.  Brmm^ 
\2l  III.  3S6.  15  N.  E.  166.  And  if  the  property  be  vacant, 
at  the  time  of  writing  the  insurance,  to  the  knowledge  of  the 
agent,  it  will  be  binding :  Rockesttr  Lmm  &  Smmki^f  C0.  v. 
Ims.  C9„  62  N.  \V.  877. 

There  are  a  lew  cases  which  hold  that  where  the  policy  of 
insurance  itself  limits  the  powers  and  authority  of  the  agent 
issuing  the  policy  to  certain  definite  and  specified  acts,  and 
expressly  repudiates  his  authority  as  to  all  other  acts,  that  this  is 
notice  to  the  assured  accepting  the  policy  of  the  limitations 
placed  on  the  authority  of  the  agent,  and  the  assured  will  not  be 
pr<»tected  in  relying  on  any  oral  waiver  or  assurances  of  the 
agent  in  any  other  matters  pertaining  to  the  insurance  con* 
tract  or  matters  that  may  aflect  it  either  presently  or  subse- 
quently, which  arc  not  embodied  in  the  express  authority 
conferred,  or  which  arc  forbidden  by  that  expressly  withheld : 
r/iwTvr  v.  Trmtiers"  /its,  Cp^  65  Mich.  527.  32  N.  W.  660; 
HamkiHS  v.  Ins,  Co,,  70  Wb.  t.  35  N.  W.  34;  €^Ralejr  v. 
Loiubm  Assur,  Corp,  lot  N.  Y.  575.  5  N.  E.  5(>8;  Kjie^, 
Com,  Umom  Assitr,  Co,^  144  Mass.  43,  10  K.  E.  5 18 ;  Emt  v. 
/w.  Co..  67  Cal.  621,  8  PSk.  379.  It  b  otherwise,  however, 
where  there  is  no  express  stipulation  in  the  policy  that  the 
agent  may  not  waive  any  of  its  conditions:  SsftwrArr^  v.  Ims, 
Co.,  67  Cal.  36.  7  FSsc.  38 ;  Sek^nur  v.  ins,  Co,,  50  Wis.  $7$, 
7  N.  W.  544 ;  Ahxtmdsr  v.  Ins,  Co,,  67  Wis.  ^tt,  30  N.  W. 
721 ;  CTRrkn  v.  Ins,  Co.,  22  Fed.  586 ;  Cohen  v.  Ins,  Co„  67 
Texas.  325.  3  S.  W.  296;  4^  and  Snge  Wngm  Co.  v.  Ins. 
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Co^  to  Fed.  332.  But  certainly  none  of  these  cases  could  be 
construed  as  holding  that  an  insurance  company  can  com- 
pletely shear  its  agent  of  authority  and  at  the  same  time 
accept  his  services  as  agent,  and  the  results  of  the  duties 
necessarily  incumbent  on  him  as  such.  If  they  do,  it  suffices 
to  say  that  they  are  in  the  veiy  teeth  of  the  great  wxight  of 
modem  authority,  contrary  to  reason,  and  not  sustained  by 
principle:  Becbe  v.  Ins,  Cc,  93  Mich.  514.  53  N.  W.  818; 
Atf.  C9,  V.  Earle^  33  Mich.  143 ;  RocJ^ord  Jms.  Ccw. Farmars* 
SftHlr  ^tf«^,  $0  Kan.  427.  31  FSac.  1063;  Skaflrrw/m.  C^., 
S3  Wis.  361.  10  N.  W.  381 ;  Or/rW  /«f.  Ta  v.  BaiU  ^ 
PUdsmmi»it,  50  Kan.  449,  31  Pac.  1069;  Kakn  v.  Ihs.  Cc^ 
(\Vyo.),  34  PSac  1059;  Dwiiiing  Hause  ins.  C;  v.  BrodU,  52 
Ark.  11,  II  S.  W.  1016,  and  authorities  cited.  But  a. local 
recording  agent  ha.^  no  authority  to  receive  notice  of  Iom  : 
Edwards  v.  Ins,  C0,,  75  Pk.  378,  nor  can  he  wmvc  proofs  of 
loss  required  by  the  policy.  This  is  not  within  his  real  or 
apparent  authority.  His  province  is  to  paits  upon  the  rink, 
write  the  policy,  collect  the  premium,  etc.  But  after  a  loss, 
there  is  nothing  for  the  local  agent  to  do.  He  is  not  author- 
ized to  pay  or  adjust  the  Iosa  in  any  sense,  and  has  nothing 
to  do  with  that  which  is  required  by  the  assured  to  be  done 
after  the  loss  in  order  to  effect  a  recovery  or  payment  of  the 
amount  called  for  by  the  policy :  Harrisam  v.  Ims.  Co.,  59  Fed. 
732:  VoH  CimeekHm  v.  tms,  r#.,  75  Iowa,  544,  39  N.  W.  881. 
Perhaps  one  of  the  most  fruitful  ^sources  of  liti<;ation  and  con- 
tention in  the  settlement  of  losses  »  where  the  application  for 
insurance  states  matters  which,  if  true,  and  properly  author- 
ized, would  cause  a  forfeiture  of  all  rights  under  the  policy. 
These  a^Iications,  too,  are  usually  filled  by  the  agents  of  the 
companies  who  solicit  risks  and  work  up  the  business  in  their 
locality  for  their  principals.  The  courts  generally  hold  that 
where  the  agent  of  the  company  takes  the  applicatwn,  fills  out 
the  answers  to  the  questions  therein  propounded  to  the  appli- 
cant, and  does  so  by  writing  incorrect  answers  or  stating  fiKts 
therein  not  authorized  by  the  applicant,  and  priKurcs  the  sig- 
nature of  the  applicant  thereto  aiWr  having  written  out  the 
answers,  he  having  mad^  correct  answers  in  good  faith  to  all 
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tlic  imenx>i;Atories,  and  such  a^i^ent  5sends  the  appiicatioA  so 
hllcd  out  to  the  company   which   issuer  a  policy  thereon. 
(Ic'ivcn  same  and  receives  the  premium  therefor,  the  po(>^ 
will  not  be  invalidated  by  reason  of  any  falsity  of  any  of  "^ 
annu-en  contained  in  the  application  and  made  ^  ^  ^ 
a(;cnt  ukinj;  the  same,  but  the  company  will  be  chargeable 
with  the  knowledge  of  iu  agent  received  in  connection  »■»» 
the  preparation  of  the  application,  and  will  be  estopp^  ^^^ 
setting  up  a  forfeiture  by  reason  of  any  such  (alse  statenMnt** 
Cm^i  v.  Imt.  C#.,  30  N.  Y.  1069;  Ptmiidimt  Uft  ^^^ 
an€€  Sac,.  58  Ark.  528.  25  S.  W.  835  ;  CamtimnUd  1^-  ^  ^• 
Piirti,  39  Kan.  396,  18  Pac.  291 ;  DwclHng  Hwu  /«*•  ^'\ 
Brpdie,  52  Ark.  1 1,1 1  S.  W.  1016 ;  PurdUzky  v.  Ins-  O-  ^\ 
Wis.  492.  40  N.  W.  386;  McArthtry.  Namt  m  ^^"p 
loin-a  336,  3S  N.  W.  430;  TemmH  v.  MttivpotitaH  ^^ r^ 
a.,  72  Mich.  388, 40  N.  W.  469 ;  Cammerdal  VnUf^  ^^ 
Ca,  V.  EOictt,  13  Atl.  970;  Umm  Mmt.  Lift  Ims,  C^-  ^- 
kimsm.  13  Wall.  222;   SwOham  v.  /».  a.,  34  K^'^^ 
8  Pic  112:  SUUe  Ims.  Cp.  yi.Jmrdan.  29  Neb.  514, 4-5      \l1, 
792 ;  Hami  Ftre  Iks.  Cp,  v.  FiUiait.  (Neb.X  63  N.  >^-    ^^ 
Kansel  v.  Ins,  Cc.  31  Minn.  17.  16  N.  W.  430;  Ikif^  '''    \ 
C:.  31  W.  Va.  851.  8  S.  E.  616;  Amtriemm  Life  InS-     ^  \^ 
Mahame,  21  Wall.  152;  M  /  Muhud  L^e  Ins,  C0,  ^-  ^ ^ 
94  U.  S.  610;  Woodbury  Saxings  Bank  and  Bidg,  ^^yj%i»r 
Assn.,  31  Conn.  517;  BteSev,  Ins.  Co,,  25  Conn.  51;       V-    ,3^ 
Mo  Ins.  Co,  v.  Cooptr,  50  Pa.  331 ;  Rowiejy,  Ins.     ^SW 
N.  Y.  5SO:  EUenbargcr  v.  Ins,  Co.,  89  Pi.  464;  Rodf^^^^  4^; 
Co.  V.  NHson,  65  III.  415 ;  Hingston  v.  /«.  C».,  42  lo'^^^L^tJftO* 
Ptoniers*  Ins.  Co.  v.  Meyers,  55  Miss.  479 ;  50wir  v.  ^^^^>.  v. 
/«.  Co.,  68  Iowa.  737,  28  N.  W.  47 ;  Phanix  ^«^^.-^,,  ^7 
Alien,  109  Ind.  273,  10  N.  E.  85 ;  Bradnnp  v.  Ins.  ^^^,  v. 
Minn.  393,  7  N.  W.  735 ;  EqnUobU  L^e  Assnranet  -^^^V-  v* 
Haseiwood,  75  Tex.  348.  12  S.  W.  621 ;  Syndicate  Ins,     ^^    V. 
Caiekings,  (Ala.),  16  So.  46;  O^Ronrke  v.  /«.  Ci».,  30      ^^       ' 
215;    Bernard  v.    £^inr/4f  Z/r  /«.  i4x«».,  33   N.  Y"^ 
^mQ9w  v.  A/.  Co.,  58  Vt.  113,  4  Atl.  817;  Germam^^^ 
fns.  Co.  v.  /«fi,  125  III.  361,  17  N.  E.  792;  Sprott  v. 
W.  Assn.,  53  Ark.  215,  13  S.  W.  799;  EggUsiom  v.  In^^-^ 
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6s  Iowa.  308,  31  N.  W.  652;  Wheatan  v.  Itu.  Ca..  76  CaL 
41 5,  18  Ric  758 ;  Sawyer  EqmtabieAee,  ims,  Co,,  42  Fed. 30; 
Pacific  Mut.  Life  Fns.  Co.  v.  SncwtUn,  58  Fed.  342;  Hingsions. 
Ins.  Co.,  42  Iowa,  46.  And  the  rule  is  the  same  whether  the 
app!icant  can  read  and  write  or  not:  Hmne  Fhrc  Ins.  Co.\. 
Fafion,  SMfnra,  And  such  filling  out  of  the  application  is  within 
the  Hcope  of  the  authority  of  a  soliciting  agent :  Rowley  v. 
Ins.  Co.,  36  N.  Y.  550;  Mc Arthur  v.  !ns.  Co.,  73  Iowa,  336, 
35  N.  W.  430;  Prov.  Life  Assnr.  Soc.  v.  ReutUKger,  58  Ark. 
528,  25  S.  W.  835;  UnUm  Mut.  Ims.  Co.  v.  Wilkinson,  13 
Wall.  223.  Where  nn  insurance  company  fumbhcs  its  agent 
with  blank  applications  for  insurance,  the  law  presumes  that 
such  agent  has  authority  from  his  principal  to  use  them: 
Donnelly  v.  Cedar  Rapids  Ins.  Co.,  70  Iowa,  693,  28  N.  W. 
607. 

It  has  been  held  in  some  cases  that  a  soliciting  agent,  who 
has  only  authority  to  solicit  applications  for  insurance,  to  for- 
ward them  to  the  company  for  its  acceptance,  to  fix  rates  of 
insurance  and  report  on  the  risk  in  general,  to  deliver  the 
policy  when  issued  by  the  company  or  its  general  agents,  and 
to  collect  and  account  to  them  for  the  premium  on  the  same, 
but  n  ho  has  not  authority  to  issue  and  countersign  policies  or 
write  indorsements  thereon,  has  no  actual  or  implied  authority 
to  vary  the  terms  of  the  policy,  to  vi'aive  any  of  its  provisions, 
or,  by  hb  knowledge  or  conduct,  to  estop  the  company  from 
setting  up  any  forfeiture  by  reason  of  a  violation  of  any  of  the 
terms  of  the  policy :  Liverpool,  London  &  GloU  Ins.  Co.  v. 
SAnsier,6i  Miss.  431:  Putnam  Tool  Co.  v.  Ins.  Co.,  145 
Mass.  265,  13  N.  E.  902;  Liverpool,  London  &  Globe  Ins. 
Co.  V.  Sorsij,  60  Miss.  302 ;  American  Ins.  Co.  v.  Hampton^ 
54  Ark.  75,  14  S.  W.  1092 ;  Armstrong  v.  State  Ins.  Co.,  61 
Iowa,  312,  16  N.  W.  94 ;  Criuhett  v.  Ins.  Co.^  53  Iowa,  404, 
S  N.  W.  543 :  Strickland  v.  Ins.  Co.,  66  Iowa.  466,  23  N.  W. 
926;  Russell  v.  Cedar  Rapids  Ins.  Co.,  78  Iowa,  216,  42 
N.  W.  654:  Smitk  V.  Ins.  Co.,  6  Dak.  433,  43  N.  W.  81a 
And  the  fiict  that  the  company  may  furnish  such  agent  with 
printed  advertising  matter  such  as  calendars,  blotters,  ctc^ 
advertising  the  agency  of  such  solicitor,  will  not  make  him 
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any  other  than  a  aoKdthig  agent,  or,  an  any  aense,  enlarge  the 
powen  eonferred  upon  him :  t^Ommm  Ttoi  C^.  v.  /«.  O^ 
jar/r»/  Armsirm^  v.  /w.  O.,  iv/nt.     But  by  &r  the  better 
reason  and  the  unquestioned  weight  of  authority  b  to  the 
effect  that  the  soliciting  agent  may  waive  provtnons  of  the 
policy.    The  theory  of  one  class  of  cases  is  that,  as  he  has 
no  authority  to  sign  a  policy  or  make  a  contract  of  insurance, 
he  cannot  waive  that  which  he  would  not  be  authorised  to 
eflect  as  a  valid  contract.    The  reasoning  of  the  other  cases 
is  that  he  is  selected  by  the  company,  is  not  selected  by*  the 
assured,  does  not  act  for  the  assured  ;  all  transactions  what- 
ever in  regard  to  the  insurance  are  carried  on  through  him ; 
he  goes  upon  the  ground  at  the  request  of  his  principal ; 
examines  risks;    makes   rates;    prepares  diagrams  of  the 
property  showing  the  exposures;  reports  on  the  physical,  ' 
moral,  and  general  haiard  of  the  risk ;  takes  the  application 
for  insurance ;  usually  fills  it  up  and  explains  its  eAect  and 
nature  to  the  uninitiated  insured ;  forwards  the  application  to 
his  principal,  whether  the  Utter  be  a  general  agent  with  con- 
trol of  a  certain  territory  or  the  company  itself,  who  sends  the 
policy  to  the  solicitor  for  deliver^'  as  requested,  relying  in 
large  part  and  perhaps  entirely,  in  passing  on  the  risk,  upon 
whether  the  report  of  the  soliciting  agent  is  favorable  or 
unfavorable.    The  solicitor  collects  the  premium  when  deliver- 
ing the  policy,  and  thus  the  contract  of  insurance  is  consum- 
mated, and  the  assured,  usually  unacquainted  uith  the  technical 
distinctions  and  hair-5plitting  legal  differences  between  a  solicit- 
ing and  a  recording  agent,  has  effected  his  insurance  with  the 
solicitor  whom  he  regards  as  in  e\-ery  sense  the  agent  of  the 
company,  and  whose  acts  and  doings  the  company  accepts 
and  profits  b)*.    The  acts  and  knowledge  of  such  soliciting 
agent  done  and  received  in  connection  w*ith  the  negotiations 
and  perfection  of  the  insurance  contract,  are,  in  law,  the  acts^ 
and  knowledge  of  the  principal  who  sent  the  agent  out  with 
instructions  to  get  insurance  business,  aiKl  who  is  stimulated 
to  diligent  efforts  not  only  by  being  urged  to  this  effect,  but 
by  the  promise  and  assurance  of  a  Uberal  commission  on  all 
the  insurance  he  can  control.    So,  where  a 
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made  to  the  loKctting  agent  for  certain  insurance,  and  he  is 
advised  that  the  appb'cant  intends  to  obtain  additional  insur- 
ance on  the  same  property,  this  is,  in  eflect,  an  application  for 
a  policy,  which  would  permit  such  other  insurance,  and,  if  the 
agent  fiuls  to  have  such  a  polic>'  issued,  the  company  will  not 
be  permitted  to  take  advantage  of  any  want  of  mention  in  the 
policy  of  the  additional  insurance:  Bramdam  v.  Ins,  Co.^  27 
Mann.  393,  7  N.  W.  735 ;  Wood,  /tu.,Stc.  386.  And.  though 
such  soliciting  agent  never  notifies  his  company  of  the  exist- 
ing or  comemphted  additional  insurance, the  rule  b  the  same: 
McEwtn  V.  Ins.  Co.,  5  Hill,  loi.  This,  also,  although  the 
policy,  by  its  very  terms,  requires  that  additional  insurance 
shall  be  indorsed  on  the  same  in  writing,  or  it  will  be  void : 
Id,  To  same  effect,  wt^KUckem  v.  Itu,  Co,,  57  Mich.  13$*  23 
K.  W.  616 ;  Pkatmx  Ins.  Co.  v.  5/r>rv,  87  Ky.  285,  8  S.  W. 
453 ;  Wiikinson  v.  Ins,  Co.,  13  Wall.  233.  This  rule  is  well 
expressed  in  forcible  language  by  the  Supreme  Court  of 
Illinois  in  thecaseof  ^M/srinrs  Ins.  Co.y.  LnttreU,  89  111.  314, 
as  follows :  **  The  assured  fully  disclosed  to  the  agem  of  the 
appelbnt  at  the  time  of  making  the  application  that  he  held 
this  insurance  policy  in  the  Phoenix  Company.  He  concealed 
nothing  from  the  appellant  or  hb  agent.  Appellant,  with  full 
knowledge  of  these  &cti,  accepted  the  application  in  the 
conditkxi  in  which  it  was,  and  issued  the  policy  upon  it  and 
accepted  the  premium  which  was  paid  upon  it.  To  hold  this 
policy  void  under  such  circumsunces  would  be  simply  allowing 
die  insurance  company  to  practice  an  unblushing  fraud  upon 
the  insured.  It  was  well  known  to  the  company  when  the}* 
accepted  the  premium  upon  this  policy,  and  issued  it  as  a 
valid  policy  to  appellee,  that  there  was  additional  insurance 
opon  the  property  as  it  is  now.  Having  thus  <ieclared  it 
valid  to  the  assured,  the  assured  having  paid  his  premium 
upon  the  (aith  of  that  declaration  by  the  company,  the  Cf>m- 
pany  cannot  now  be  permitted  to  say  that  it  is  invalid  upon 
that  ground."  And  the  Minnesota  court  in  Knmstd  v.  Ims. 
Co^  31  Minn.  17,  20,  thus  sutes  the  doctrine :  "On  prin- 
ciple, as  well  as  for  consideratioos  of  public  policy,  agentt 
of  msurance  oompanies.  authorised  to  procure  applications 
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for  tiisunnoe  uid  to  forward  them  to  the  compamies  for 
acceptance,  must  be  deemed  the  agents  of  the  insurers,  and 
not  of  the  in.Hured,  in  all  that  they  do  in  preparing  the  applica- 
tion or  in  any  rqirescntation  they  may  make  to  the  insured  as 
to  the  character  or  effect  of  the  statements  therein  contained. 
This  rule  is  rendeted  necessary  by  the  manner  in  which 
business  is  n<»w  usually  done  by  the  insurers.    They  supply 
these  agents  with  printed  blanks, stimulate  them  by  the  promise 
of  liberal  oommis^ons,  and  then  send  them  abroad  in  the 
community  to  solicit  insunuwe.    The  companies  employ  thena 
for  that  putpose,  and  the  public  regard  them  as  the  agents 
of  the  companies  m  the  matter  of  preparing  the  applications,  a 
6ct  which  the  companies  perfectly  understand    The  parties 
who  are  induced  by  these  agents  to  make  applications  for 
insurance  ruely  know  anything  about  the  general  officers  of 
the  company,  but  look  to  the  agent  as  the  full  and  complete 
representative  in  all  that  is  said  or  done  in  regard  to  the  appli- 
cation*   And  in  view  of  the  apparent  authority  with  which  the 
companies  clothe  these  soUdtora,  they  have  a  perfect  right  to 
consider  them  such.**    To  like  effect,  see  MtUUMt  Irom  HMs 
V.  Itu,  C9„  2$  Conn,  465 ;  Jimmticm  v.  /jw.  Cir.,  94  Mo.  353, 
;  S.  W.  261 ;  Fisk  v«  CotUMft,  44  N.  Y.  538;  Wpoti^mry  Sinh 
iilgs  Bamk  v.  Ims,  C6.,  31  Conn.  517;  MUiery,  Ims.  0.,ll 
Iowa,  a  16;  Amtrkmm  Fire  Ims,  C^,  v.  iMttrHl^  89  III.  314; 
H^gk  V.  Ins,  Co,,  39  Conn.   10;  Stxiam  v.  Ims,  Co,,  9  Barbb 
191 ;  Jordam  v.  Ims.  C#.,  64  Iowa,  3 16,  19  N.  W.  919;  Bsch 
€k(r  V.  Ims,  Co,,  47  Iowa,  253;  Hmrdim  v.  Ims,  Co,,  90  Va. 
413,  18  S.  E.  91 1 ;  Forwmni  v.  Ims,  Co,,  142  N.  Y.  382,  37 
N.  E.  615  ;  Effis  v.  Ims,  Co,,  50  N.  Y.  402 ;  Mmsien  v.  Ims. 
Co.,  II  Bari>.  624;  IViikimsom  v.  Ims,  Co^  13  Wall.  222  xFrnt- 
ietu  V.  U,  S,  Mmi.  Ate,  Assm,,  1 10  N.  C.  377,  14  S.  E.  923 ; 
Comtimtmial  Ims,  Co,  v.  Rmekmmm,  127  III.  364,  30  N.  E.  77; 
Bftgtromy,  Ims,Co,^\\\  N.C4$,  15S.  E.883.   In  the  latter 
case  the  North  Carolina  Court  thus  kys  dou-n  the  rule  :*«  The 
principle  has  been  more  than  once  announced  by  this  court 
that,  where  a  soliciting  agent  is  informed  before  the  policy  if 
issued  of  a  feet  which,  if  fraudulently  concealed  by  the  applicant 
would  constitute  a  ground  of  forS^ture  under  one  of  its  con- 
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ditions,  and  aftenvards  receives  the  prefnium  and  delivers  the 
policy,  his  knowledge  is  imputed  to  his  principal,  and  whether 
he  actually  communicates  the  (act  to  the  principal  office  of  the 
company  or  not.  the  condition  is  deemed  to  have  been  waived. 
These  rulings  rest  upon  the  principle  that  to  permit  the  insurer 
to  gather  into  its  coflers  premiums  collected  by  one  of  its 
local  agents,  and  continue  to  recognize  the  validity  of  the 
contract  made  through  him  until  it  becomes  apparent  that  a 
loss  has  occurred,  and  then,  for  the  first  time,  to  repudiate  the 
agency,  would  be  to  lend  the  sanction  of  the  law  to  a  palpable 
fraud.**  It  is  further  held  that  the  acts  and  knowledge  of  a 
clerk  done  and  received  while  soliciting  insurance  tor  his  prin- 
cipal, who  b  a  recording  agent,  is  chargeable  to  the  recording 
agent,  and,  through  him.  to  the  company  itself,  and  it  will  be 
bound  accordingly:  Bennett  v.  Ins.  Co.,  70  Iowa,  600,  31  N. 
W.  948;  MeConigU  v.  Ins,  Co,,  31  Atl.  868;  Phanix  In», 
Co.  V.  Ward,  (Tex.  Civ.  App.),  26S.W.  763 ;  Afff^.  ins.  Co.. 
125  X.  Y.  57,  25  N.  E.  1073  ;  Bergeron  v.  fns.  Co,,  ill  N. 
C.  45,  15  S.  E.  383;  CoHtinentai  Jhs.  Co,  v.  Rnckman,  127 
111.  364.  20  N.  E.  77.  Of  course  such  clerks  are  practically 
soliciting  agents.  If  there  is  any  difference,  they  have  not 
as  much  authority  as  a  soliciting  agent.  Again,  too,  on  the 
same  principle  the  courts  hold  the  acts  and  knowledge  of  a 
medical  examiner  of  a  life  company,  in  connection  with  the 
proposed  risk,  to  be  that  of  the  company,  and  chargeable  to  it. 
And  when  the  assued  states  facts  in  good  faith  to  the  medical 
examiner  who  writes  dow*n  the  answer  as  he  contends  it  should 
be  written,  or  fails  to  write  it  all,  deeming  it  unnecessary,  or  makes 
use  of  technical  expressions  which  do  not  convey  the  correct 
answer  of  the  assured,  or,  in  short,  in  any  way  misleads  the 
applicant  to  his  prejudice  in  filling  up  the  application  or 
directing  the  way  to  answer  a  question,  all  such  acts  aie  the 
acts  of  the  company  through  its  medical  examiner  whom  it 
has  appointed  for  the  purpose  of  taking  the  application,  and, 
through  such  examiner,  are  chargeable  to  the  company  and  it 
wilt  be  estopped  from  insbting  on  a  forfeiture  by  reason  of  any 
untrue  statement  caused  by  the  suggestion  of  such  examiner* 
or  any  otnisnon  of  duty  of  such  examiner  to  make  known  to 
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tiM*  otHipiiny  the  full  putport  of  the  examination  and  answers, 
and  tiiin  though  the  policy  iUclf  makes  the  answenwarrjuities 
and  their  £il!«ty  a  breach  of  the  contract  and  ibHehane. 
yUtMl  Btmtfi  L^€  int.  O.  v.  RMmsoH,  5S  Fed  yiy.  Pr^ 
^MeeL/eAismr,  Set.  v.  ReniKmgtr^  58  Ark.  528,35  S.  W.  855; 
PknHlsky  V.  Ims,  €0^  76  Mkh.  428.  43  N*.  W.  iJi ;  JIcAnktr 
V.  Hmmt  Ufk  ims,  €0^  73  Iowa,  336,  35  N.  W.  430 ;  E^fmhiU 
Ufv  Assmr.  Sec.  v.  HmsUuiead,  73  Tex.  3ll4«  12  SW.63I. 
Now  it  id  patent  that  a  medical  exammer/  like  a  "  solicitor,'* 
has  no  actual  or  implied  authority  to  make  an  insurance  con- 
tract and  bind  hui  principal  thereby.  But  he  is  designated  by 
the  company  for  the  purpose  of  examining  the  applicant  for 
insurance  from  a  medical  and  adcntific  standpoint,  and  is 
selected  by  the  company  for  hu  supposed  fitness  for  this  pur- 
paw.  The  company  pa>'s  him'  for  his  scr\'ices,  and  ncUcs  00 
hiH  integrity  and  ability  in  his  special  calling  for  the  necessary 
information  to  ascertain  whether  or  not  the  proposed  risk  it 
desirable  or  not  Such  an  examiner  certainly  can  have  no 
more,  if,  indeed,  as  much,  authority  to  represent  his  principal 
as  does  the  soUdting  agent  of  the  \-ery  same  company,  per- 
haps, who  is  appointed  by  the  company  itself  or  its  general 
agents  for  the  purpose  of  soliciting  risks,  taking  applications 
therdor,  delivering  the  policies,  and  collecting  the  premium. 
lk>th  are  selected  by  their  principals  and  not  b>'  the  applicant 
for  insurance ;  both  are  accountable  to  their  companies  and 
not  to  the  assured ;  both  are  paid  by  their  employers  and  not 
by  those  from  whom  they  solicit  insurance,  and,  within  the 
Ici^itimate  sphere  of  their  actkMi,  both  bind  their  principals  by 
their  acts  and  knowledge  in  connection  with  the  negotiation 
for  the  insurance,  and,  of  course,  when  the  company  is  advised, 
either  directly  or  through  its  agents,  of  fiicts  whidi  wouM 
defeat  the  policy,  and,  with  such  knowledge,  still  issues  the 
policy  and  takes  the  premium  therefor,  it  will  not  be  permitted 
to  set  up  a  forfeiture  by  reason  of  such  defect  PncticailyaU 
the  cases  are  to  this  effect  and  even  if  none  were,  the  principle 
of  common  sense,  natural  right,  and  natural  justice  wouM 
forbid  the  ooo^wnies  from  taking  an  unoonsctoiiable  advantage 
of  the  assured  by  their  own  studied  wroog  to  his  grent  hyuiy. 
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«ind  would  o\-efTide  e\'er>'  contention  to  the  contnir>\  Rut  it 
.should  be  borne  in  mind  that  the  authority  of  a  j^oliciting  a^ent 
to  bind  hb  company  by  his  acts,  declarations,  and  knowledge, 
does  not  exist  after  the  poMcy  is  delivered  and  the  premium 
collected.  After  that,  the  solicitor's  agency  is  at  an  end  and 
no  notice  to  him  will  efTcct  or  bind  the  company  in  any  way : 
HamUtoH  v.  Ins.  Co.,  15  Mo.  App.  59;  Snedieor  v.  Ims,  Co. 
(Mich.).  64  N.  W.  35.  And  the  same  doctrine  applies  to 
brokers  who  are  simply  emp!o>'cd  to  deliver  the  policy,  collect 
the  premium,  etc. :  Mfiion  v.  fns.  Co,,  17  N.  Y.  609.  But  it 
is  the  duty  of  such  solicitors  and  brokers  to  reveal  to  their 
principals  all  information  tbcy  may  obtain  aflecting  the  risk  in 
connection  with  any  or  all  of  the  duties  they  perform  in  taking 
the  application,  delivering  the  policy,  and  collecting  the  pre- 
mium, and  the  applicant  has  a  right  to  rely  on  the  assurance 
the  law  justifies  that  these  agents  will  so  discharge  their  duty 
to  their  principals :  IVkitnty  v.  Nattonai  Masonic  Ace.  Assn. 
(Minn.),  57  N.  W.  943  ;  Hamiiton  v.  Ins.  Co.,  15  Mo.  App. 
59.  And  a  provision  in  the  policy  making  the  agent  soliciting 
the  insurance  the  agent  of  the  api)licant  will  have  no  force : 
Mcyirs  v.  Ins.  Co.,  1 56  Pa.  420,  27  Atl.  39 ;  /Cakn  v.  Ins.  Co., 
(\Vyo.),  34  Piac.  1059.  The  authority  of  the  agent  is  not  limited 
by  the  written  or  oral  appointment  by  the  principal,  but  is  co- 
extensive with  the  apparent  authority  which  induces,  in  the  ordi- 
nary transactions  of  business,  a  belief  that  the  agent  possesses 
that  authority  which  would  prompt  a  reasonable  person  to 
beUeve  that  it  existed  to  the  full  extent  warranted  from  the 
holding  out  of  the  agent  to  the  world  by  the  company: 
Farmers  &  Mertkants  Ins.  Co.  v.  Ckistmui,  50  III  1 1 1 ;  Kceicr 
V.  Ims.  Co.,  16  Wis.  $23 ;  Kenton  v.  Ins.  Co.,  6  Bush.,  (Ky.), 
174;  Unian  Mui,  Ins.  Co.  v.  WiiJtinson,  13  Wall.  222 ;  Hart- 
ford Fire  Ins,  Co,  v.  Farrisk,  73  111.  166.  And,  as  a  general 
rule,  where  the  assured  has  no  knowledge  of  any  limitations 
on  the  authority  of  the  agent  with  whom  he  deals,  the  extent 
of  the  authority  of  such  agent  b  a  question  of  &ct  for  the 
jury:  Homgk  v.  City  Foe  Ins.  Co.,  29  Conn.  10;  Hardudck  v. 
Ins,  Co,,  20  Or.  547,  26  Pte.  840 ;  Pfutnijc  Ins,  Co,  v.  Stocks. 
(111.  App.X  36  N.  E.  408.    But  an  agent  has  no  implied  or 
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actual  authority  in  taw  to  issue  a  poUc>*  to  hiaiself.  This  rule 
as  ba^cd  on  the  principal  that  the  Uw  wUl  not  permit  one  to 
serve  diverse  interests:  IViMerger  v.  /mi,  C^^  (Miss.),  17  S& 
a8a ;  Hamtvcr  Fin  /«.  C;  v.  Skrmdcr,  (Tex.  Ov.  App.).  3" 
S.  W.  I  loa  The  authority  of  a  recording  a^^ent.  where  disputed, 
nuy  be  shown  by  advertising  drcuUn,  issued  by  the  company 
lor  which  he  acts,  stating  that  such  agent  has  authority  to 
issue  policies,  where  such  circulars  are  brought  to  the  knowl- 
edge of  the  person  dealing  with  the  agent  in  such  capacity: 
Framk  v.  /«/.  Co.,  62  N.  W.  4S4. 

There  is  still  another  class  of  agcnu  who  figure  more  or 
\tvk  extensively  in  soliciting  insurance  and  procurin;;  policies. 
Reference  is  had  to  so-called  brokers.  The  extent  of  the 
authority  of  these  agcnti  is  usually  not  very  difficult  of  ascer- 
tainment, but,  to  arrive  at  a  correct  determination  of  the 
nature  and  scope  of  their  authority,  it  is  always  necessary  to 
ascertain  for  whom  they  act,  whether  for  the  assured  or 
for  the  company  or,  possibly,  for  both.  Ordinarily,  like  a 
soliciting  agent,  the  broker  only  binds  his  company  in  what  be 
docs  in  delivering  the  policy  and  collecting  the  premium. 
Within  the  scope  of  this  authority  he  may  bind  his  principle 
by  a  neglect  to  collect  the  premium  as  directed.  So,  where  a 
policy  is  sent  to  a  broker  who  is  instructed  to  collect  and 
remit  the  premium,  and  he  delivers  the  policy,  collects  the 
premium,  but  fails  to  pay  it  to  the  company,  the  latter  will  be 
liable,  nevertheless,  for  a  loiis,  though  the  policy  provides  that 
it  shall  not  be  binding  until  the  actual  payment  of  the  premium 
to  the  assurer :  Unwenai  Firt  Jtu.  C0  v.  Black.  109  PSa.  535, 
I  Atl.  523 ;  CrisweU  v.  Riiie/,  5  Ind.  App.  496, 32  N.  E.  814. 
And  ao,  the  kn<»wledge  of  a  broker  irho  is  employed  fay  an 
agent  of  a  company  to  procure  business,  for  it  b  such  knowl- 
edge of  the  company  as  will  estop  It  from  asserting  a  for- 
feiture of  the  policy  which,  though  unknown  to  the  company^ 
it  known  and  ascertained  fay  the  broker  through  his  negotia- 
tkms  for  the  insurance:  MtfOiH  v.  Jms,  €$,,  58  Vt.  113,4 
Atl.  817.  The  acts  and  knowledge  of  such  a  broker  are  the 
acu  and  knowledge  of  the  company  to  the  sarr^e  extent  that 
thc>'  would  be  if  the  Insurance  had  been  neguti.;tcd  through 
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the  agent  instead  of  the  broker :  RUcy  v.  /vj.  6>.,  I  lo  Fa. 
144.  I  Atl.  528.  Of  cour^,  if  the  broker  be  employed  by 
the  applicant  to  get  the  insurance  for  him,  he  will  be  the 
agent  of  the  applicant  in  all  his  acts  in  this  direction :  Whiit 
V.  Ari.  O.,  I30  Mass.  330.  If,  too,  the  company  entrust  the 
broker  with  the  policy  to  be  delivered  by  him  to  the  applicant 
upon  the  payment  of  the  premium,  the  broker,  to  this  extent, 
only,  will  represent  the  company.  The  status  of  the  relation 
of  the  tu'oker  to  the  company,  or  to  the  applicant,  will,  when 
disputed,  be  usually  a  question  of  fact  for  a  jury,  and  when 
solved  in  this  respect,  the  legal  effect  of  the  rehtion  will  not 
be  diflkult  The  applicant  is  bound  as  to  e\*erything  the 
broker  does  as  his  agent.  On  the  other  hand,  it  folIo%irs 
necessarily  that  in  all  the  broker  does  in  behalf  of  the  com- 
pany, he  is  its  agent,  and  it  will  be  bound  by  his  acts  within 
the  scope  of  such  agency. 

In  cases  of  losses  insurance  companies  have  agents  for  the 
purpose  of  looking  after  and  settling  these.  Agents  for  this 
purpose  are  denominated  adjusters.  Their  duties  relate  solely 
to  matters  connected  with  the  insurance  contract  after  the  loss 
occurs.  Consequently,  no  act  or  declaration  of  an  adjustet  in 
regard  to  anything  that  might  transpire  before  the  loss  could 
bind  his  company,  because  it  is  not  within  the  real  or  apparent 
scope  of  the  authority  of  such  an  agent  to  do  any  act  in  refer- 
ence to  the  effecting  of  the  insurance.  But  «'ithin  the  scope  of 
hb  authority,  the  adjuster,  like  any  other  agent,  may  bind  his 
principal  by  his  acts  and  knowledge.  And  if  a  company  sends 
its  adjuster  to  settle  a  loss  under  a  policy,  and  the  adjuster, 
after  looking  into  the  case,  notifies  the  assured  that  the  com- 
pany will  not  pay  the  loss,  this  will  have  the  effect  of  putting 
thie  assured  and  insurer  at  arms*  length,  and  the  former  may 
then  sue  without  furnishing  proofs  of  loss,  or  complying  with 
other  like  conditions  precedent,  which  will  have  been  waived 
by  the  act  of  the. adjusting  agent,  and,  through  him,  by  the 
company  itself:  Parsons  v.  /«#.  Co^  (Mo.),  31  S.  W.  117; 
Kakm  v.  /«#.  C«.,(W3ra),  34  Piac  1059;  But  Tex,  Fbrt  Ins. 
C$.  V.  Brmn,  82  Tex.  635,  18  S.  W.  713 ;  //omu  Fart  Ins. 
C#.  V.  ^MMMx,(Ncb.), 62  N.  W.883.    And  such  denialof 
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liibility  by  die  acyufter  will  dqirive  the  company  of  the  benefit 
of  a  stipulation  in  the  policy  that  it  may  ha%ie  ninety  days 
within  which  to  pay  the  loss  after  the  receipt  of  notice  and 
iiatis&ctory  prooCi  of  same,  and  suit  may  be  begun  on  the 
policy  at  once :  Cttmnm  /ms,  O.  v.  Gibs^m^  53  Ark.  495,  14 
S.  W.  672.  The  sending  of  an  adjuster  to  jtcttle  a  kxn  of 
iticif  vests  him  with  the  authority  to  agree  on  the  amount  due 
the  assured  by  reason  of  the  loss :  Id.  Brmtm  v.  SteHf  /lu .  ^., 
74  Iowa,  438,  38  N.  W.  135.  But  where  the  assured  relics 
on  a  waiver  by  an  adjuster,  the  onus  is  on  him  to  show  the 
authorit}'  of  such  agent :  Germmm  Ins,  C^.  v.  ABt«f,j(Neb.),  S9 
N.  W.  698.  But  wliere  an  ac^uster  has,  with  pro|]cr  authority, 
once  adjusted  a  loss  in  which  the  insured  was  interested,  the 
latter  b  justified  in  ret>'ing  on  the  authorit>'  of  such  adjuster 
to  settle  another  loss  for  the  same  company,  no  revocation  of 
authority  ha\'ing  been  brought  home  to  the  assured :  Shter  v. 
Ims,  O.  57  N.  W.  422.  It  has  been  held  that  an  adjuster  who 
b  selected  by  his  principal  for  his  special  fitness  in  the  line  of 
duty  assigned  him,  caimoC  appoint  another  to  act  in  his  stead 
without  the  consent  of  the  company,  and  thb  is  doubtless 
sound  law :  Rmtkven  v.  Ims,  €:,  (Iowa),  60  N.  W.  663.  But  see, 
iOHtra^  SwM'm  v.  A^rkmtimral  Ins,  Co,,  37  Minn.  390,  34  N. 
W.  738.  In  this  last  case,  too,  the  adjuster  had  general 
authority  as  such,  and  it  was  held  that  he  had  authority  to 
appoint  others  to  assist  him  in  his  duties  and  work  as  such. 

There  u  yet  another  class  of  agents  with  more  extended 
ponvers  than  any  that  have  been  considered.  These  are  classed 
as  general  agents.  Someof  the  courts  hold  that  local  record- 
ing agents  with  authority  to  pass  upon  risks  and  issue  policies 
and  collect  the  premium  therefor,  are  general  agents,  and  bind 
the  company  by  their  acts :  KiUkn  v.  Ins,  Co,,  (Wyo.),  34  PSac 
1059.  But  these  are  not  the  geAeral  agents  now  under  discus> 
skm,  but  rather  such  as  have  charge  over  a  state  or  other 
territoiy  and  exercise  a  general  superintending  control  over 
inferior  agencies  and  the  business  of  their  princ^nls  generally 
within  the  bounds  of  the  territoiy  to  which  th^-  are  assigned 
for  duty.  Gcncndly,  it  is  not  difficult  to  arrive  at  a  correct 
conclusion  as  to  die  scope  and  extent  of  powers  of  such 
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agents.  As  the  term  importJi,  tbe>'  have  general  authority, 
and,  poiciessing  such,  and  having  charge  in  this  capacity  over 
large  territory  and  extensive  operations,  they  are  not  Umited 
in  authority  as  a  solidting,  recording,  or  other  agent  w,  but 
have  full  power  and  authority  to  bind  their  companies  by 
waivers  of  the  terms  of  the  policy  and  forfeitures  in  general, 
and  their  acts  and  doings  are  practically  tantamount  to  that 
of  the  company  itself:  Wood  v.  /ms,  Co.,  32  N.  Y.  619; 
//anttMv,  ins,  Co,,  88  N.  C.  71 ;  Muimai  Lffe  ins.  Co.  v. 
Nkkois,  (Tex.  Gv.  App.),  26  S.  W.  998.  Of  course,  it  makes 
no  diflerence  if  the  policy  stipulates  that  no  agent  can  waive 
its  terms  and  conditions :  Pkttnix  Ins.  Co.  v.  Bowdre,  67  Miss. 
631,  7  So.  596;  WUk  V.  Ins.  C:,  2  Colo.  App.  484.  31  Pac. 
389;  SSMit  fns.  Co.  V.  Taylor,  14  Colo.  499,  24  Pte.  333 ; 
Boetcher  v.  ins.  Co.,  47  Iowa,  253 ;  Pkttnix  Ins.  Co.  v. 
Mnngtr,  (Kan.),  30  Pia.  120;  Cnrpenitr  v.  Ins.  Co.,  135 
N.  Y.  298,  31  N.  E.  1015 ;  Btrgeron  v.  Ins.  Co.,  in  N.  C. 
45,  1$  S  E.  883  ;  Mtty,  Ins.,  Sec  131,  132;  Btnnitty.  Ins. 
Co.,  70  Iowa,  600,  31  N.  W.  948;  Fottau  v.  Assn.,  107 
N.  C.  240,  12  S.  E.  370. 

The  law  requires  the  utmost  good  faith  on  the  part  of  both 
the  assured  and  insurer.  Neither  will  be  permitled  to  perpe- 
trate a  wrong  or  injury  on  the  other  or  take  any  unfair  advan- 
tage. As  has  been  seen,  the  difficulty  usually  arises  in  cases 
where  the  authority  of  an  agent  is  denied  on  the  one  hand  and 
maintained  on  the  other.  Under  the  various  grades  of  agency, 
as  we  have  seen,  many  difficult  qucstkNia  often  confront  both 
the  intored  and  msuner.  The  effort  has  been  many  to  render 
these  qneHioM  as  lucid  as  possible  within  the  space  oonsnmedU 
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Gravrlv  V,  Southern  Icr  Machinr  G>.'    Supreme  Court 
OF  Louisiana.    Fedruarv  ii,  1895. 


Amy  •crvkB  whtcli  voold  be  anlBdait  m  agftiMk «  doiimtk  < 
tUm  mmj  bt  ftvtbofted  hf  the  itatMe  of  «  rtate  to  1 
atBMfm  ft  Ibfciga  or  Boa-iCiUeiit  oor|iof«tkNi.  It  nay,  ■foordiagly,  be 
Wide  «poa  the  priritkut  of  «  fofeign  cofporatkw  dariac  ^^  tunc  he 
■MT  be  temporarily  abidiag  wtthia  the  jwiMllctioa  of  the  coott  who* 
the'eaitlfbfwgbt. 

A  jndEBiCBt  to  be  Kudeicn  ui  as  actioM  thws  oonmcnoed  asaiait  a 
iardfa  corporatioa  will  be  valid,  and  can  be  enforced  agaHut  an  j  mupeitj 
at  any  time  fonnd  within  tbe  atate.— (Syllabaa  by  the  cowt.) 

Service  or  Process  upon  a  Foreign  Corporation. 

It  IS  not  surprisin|{  that  in  dealing' with  *'  an  aitifictal  betng, 
in\i!uble.  intangtbfe,  and  existing  only  in  contemplation  of 
law*,**  questions  and  problems  more  or  less  troublesome  should 
arise.  It  IS  true  enough  when  it  is  sought  to  determine  the 
status  of  a  corporation  and  its  powers  within  the  jurisdiction 
which  created  it,  but  when  territorial  lines  are  passed,  and  the 
rights  and  liabilities  of  a  corporation  in  a  foreign  jurisdiction 
become  invoK-cd,  the  **  invisible,  intangible  **  character  of  the 
*'arti6ci.il' being*'  becomes  more  pronounced  and  the  questions 
arising  become  correspondingly  more  difficult  of  solution. 
And  this  seems  but  natural  when  we  are  told  that  a  "cor- 
poration being  the  mere  creation  of  local  law,  can  have  no 
legal  existence  be>*ond  the  limits  of  the  sovereignty  where 
created**  (A«/  v.  Kt.,  8  Wall.  181);  but  that  sutement  is 
subject  to  qualifications  to  be  noled  btcr  on. 

>  Reported  ia  47  U.  Ana. 
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Among  the  questions  which  do  arise  tn  such  cases  is  that 
of  the  liability  of  a  corporation  to  suit  in  a  fordi^i  jurisdiction, 
and  this  question  involves  the  primary  one :  How  may  pro- 
cess be  served  upon  such  foreign  corporation?  It  was 
stated  by  Judge  Storrs,  in  Middiebrooke  v.  SpringfitUl  Fut 
Insurance  Cf.,  14  Conn.  301.  that  *'  by  the  common  law  there 
b  no  process  which  can  be  served  either  upon  natural  persons 
not  inhabitants  of  or  within  the  realm,  or  upon  foreign  cor- 
porations, by  which  their  appearance  can  be  compelled  in  any 
court,  for  the  reason  that  the  former  are  not  found  within  the 
realm  and  the  latter  has  no  corporate  existence  within  it,  nor 
could  either  be  compelled  to  appear  by  an  attachment  of  thdr 
property:  O/ir.  Z>(f.  (attachment),  i  Tidd  Pr.  116;  16  Johns. 
Rep.  5 ;  16  Pick.  274.  If,  therefore,  they  can  be  brought 
into  court,  it  must  be  by  \nrtue  of  some  statutory  provisions.** 
(See,  also,  Barnetl  v.  R.  R.,  4  Hun,  114;  Novell  v.  ^.,  19 
Mich.  336 ;  Laiimer  v.  Ry,,  43  Mo.  109.) 

In  Pinnqyer  v.  Neff,  95  U.  S.  7 14,  it  was  held  that  to  entitle 
a  personal  judgment  rendered  in  a  state  court  against  a  non- 
resident, to  be  received  in  evidence  in  the  Federal  courts,  per- 
sonal service  of  citation  on  the  party  or  his  voluntary  appear- 
ance is  essential  to  the  jurisdiction  of  the  court,  except,  possibly, 
in  a  proceeding  to  determine  the  status  of  a  citizen  towards  a 
non-resident,  or  where  a  party  agrees  that  service  upon  another 
shall  be  equivalent  to  ser\4ce  upon  himself.  According  to 
Mr.  Justice  Field,  "  the  doctrine  of  that  case  applies  in  all 
its  force  to  personal  judgments  of  state  courts  against  foreign 
corporations ;  *'  the  courts  rendering  them  must  have  acquired 
jurisdiction  over  the  party  by  personal  service  or  voluntary 
appearance,  whether  the  party  be  a  corporation  or  a  natural 
person.  There  is  only  this  diflbence:  a  corporation  being  an 
artificial  being,  can  act  only  through  agents  and  only  through 
them  can  be  reached,  and  process  must  therefore  be  served 
upon  them.  In  the  state  where  a  corporation  is  formed  it  tt 
not  difficult  to  ascertain  who  are  authorized  to  represent  and 
act  for  it.  Its  charter  or  the  statutes  of  the  state  will  indicate 
in  whose  hands  the  control  and  management  of  its  affiurs 
are  placed.    Directors  are  readily  found,  as  also  the  oflScen 
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afipoimcd  by  than  to  manage  its  humem.  But  the  moment 
the  boundary  of  the  itate  is  passed,  difficubies  aiise;  it  is  ooft 
so  easy  to  detenmne  who  rcpfcsent  the  oNporatxMi  thoc  sad 
under  what  drcuoistances  service  on  them  wiU  bind  k:"  SL 
CZsBT  V.  Car,  106  U.  S.  353. 

Let  us  see  what  some  of  those  difficulties  are.  and  how  they 
have  been  met  by  the  courts. 

As  pointed  out  by  Justice  Field  (sm/rm),  the  difleienoe 
between  service  of  pixKess  upon  a  corporation  and  upoa  a 
natural  person  is  that  the  ibrmer,  "being  an  artificial  being, 
can  act  "only  through  agents  and  only  through  them  can  be 
reached  ;**  but  the  authority  of  an  agent  is  not  unlimited,  and 
one  who  is  an  agent  under  certain  oondhions  and  for  certain 
purposes  b  not  necessarily  an  agent  under  others;  hence, 
while  a  natural  person  going  into  a  particular  place  or  juris- 
diction,  cannot  deny  his  own  personal  existence  there  (Ssnfll 
V.  Tmide,  5  Biss.  1 59,  cmirm),  nevertheless  he  may,  m  certain 
ca<(e«.  dispute  having  brought  with  him  the  personalities  oT 
other  beings,  which  he  may  have  represented  and  been  offi- 
cially identified  w-tth  in  other  localities :  See  the  case  of  BmsM 
V.  Ims,  Co,  (15  S.  &  R.  173,  1S37).  In  that  dase,  it  was  said 
that  the  president  of  a  bank  of  one  state  upon  going  intc 
anrfther  state  on  business  unconnected  with  the  corporation 
would  not  represent  the  corporation  there ;  but  the  question 
waj«  left  undetermined,  where  a  corporation  locates  an  officer 
within  a  state  for  the  express  purpose  of  making  contracts 
there,  whether  service  of  process  upon  htm  would  be  suffi- 
cient 

This  question  has,  however,  arisen  and  been  settled  affirm- 
atively in  a  number  of  cases  decided  since  that  time,  and  ia 
one  which  has  been  the  subject  of  statutory  provisions  in 
nearly  every  state. 

In  Li/a/ftte  //u,  C0,  v.  frenck  (iS  Howard,  404),  the 
Supreme  Court  of  the  United  Sutes  held  that  a  judgment 
recovered  in  Ohio  against  an  Indiana  insurance  company^ 
aenrioe  having  been  made  upon  a  resident  agent  of  the  com- 
pany  in  Ohb,  and  the  laws  of  that  state  providing  that  such 
aervicr  should  be  "as  eflcctual  as  though  the  same  were 
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served  on  the  principal/*  is  a  judgment  entitled  to  the  Mme 
fiuth  and  credit  in  Indiana  as  in  Ohio. 

Mr.  Justice  Curtis,  in  delivering  the  opinion  of  the  court, 
said:  *'Tbis  corporation,  existing  only  by  x-irtue  of  a  law  o^ 
Indiana,  cannot  be  deemed  to  pass  personally  bc}-ond  the 
limits  of  that  state:  Bank  €f  Atigusta  v.  EaHe,  13  Pet.  519. 
But  it  does  not  necessarily  follow  that  a  valid  judgment  could 
be  recovered  against  it  only  in  that  state.  The  inquiry  is  not 
whether  the  defendant  was  persoiully  within  the  state,  but 
whether  he  or  some  one  authorized  to  act  for  him  in  reference 
to  the  suit,  had  notice  and  appeared ;  or  if  he  did  not  appear 
whether  he  was  bound  to  appear  or  suffer  a  judgment  by 
delault.  A  corporation  created  by  Indiana  can  transact  busi- 
nen  in  Ohio  only  with  the  consicnt  express  or  hnplied  of  the 
latter  state:  13  Pet.  519.  This  consent  may  be  accompanied 
hy  such  conditions  as  Ohio  may  think  (it  to  impose;  and 
those  condftsons  must  be  deemed  valid  and  eflTectual  by  other 
states  and  by  this  court,  provided  they  are  not  repugnant  to 
the  constitution  or  laws  c^  the  United  States,  or  inconsistent 
with  those  rules  of  public  law*  which  secure  the  jurisdiction 
and  authority  of  each  state  from  encroachment  hy  all  others, 
or  that  principle  of  natural  justice  which  forbids  condemnation 
without  opportunity  for  defence.  In  this  insunce,  one  of  the 
conditions  imposed  by  Ohio  was  in  effect  that  the  agent  who 
should  reside  in  Ohio  and  enter  into  contracts  of  insurance 
there  in  behalf  of  the  foreign  corporation,  should  also  be 
deemed  its  agent  to  receive  ser\*ice  of  process  in  suits  founded 
on  such  contracts.  We  find  nothing  in  this  provision,  either 
unreasonable  in  itself  or  in  conflict  with  any  principle  of  public 
Uw.*' 

The  dedsion,  in  this  case,  however,  was  expressly  limited  to 
the  case  of  a  corporation  acting  in  a  state  foreign  to  its  crea- 
tion, under  a  law  of  that  state  which  •  recognised  its  existence 
for  the  purpose  of  making  contracts  there  and  being  sacd  on 
them  through  notice  to  its  contracting  agents. 

In  Si,  Our  V.  Cox  (106  U.  S.  350),  the  ooutt  in  passing 
upon  a  Michigan  statute,  providing  in  suits  commenced  by 
attachment  against  a  foreign  corporation,  that  service  may  be 
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oude  upon  *'  any  oflker,  member,  clerk  or  agent  of  such  cor- 
pM-ation  within  this  state,**  said :  we  do  not.  hom-evcr.  under- 
stand the  taws  as  authoridng  the  service  of  a  copy  of  the  wfit 
a<  a  summons  upon  the  agent  of  a  foreign  corporation,  unkss 
the  Ci>rporation  be  engaged  in  business  in  the  state  and  the 
agL'nt  be  appointed  to  act  there.     We  so  construe  the  words 
**  a^ent  of  such  corporation  within  the  state.*'    They  do  not 
Mnction  ser>'ice  upon  the  officer  or  agent  of  the  corporatioo 
who  resides  in  another  state,  and  Is  only  casually  in  the  state, 
and  nr»t  diargcd  with  any  business  of  the  corporation  thete.** 
In  concluding  the  opinion,  the  court^  used  this  langu^e: 
"  Without  considering  whether  authorizing  service  of  a  copy 
cif  .1  writ  of  attachment  as  a  summons  on  some  of  the  pcrsom 
named  in  the  statute— «  member  for  instance  of  the  fordga 
corporation,  that  it  a  mere  stock    stockholder — is  not  a 
departure  from  the  principle  of  natural  justice  mentioned  in 
L^aytUi  Ins,  C$.  v.  Fnmck,  which  forbids  condemnation  with- 
out citation,  it  is  sufficient  to  observe  that  we  are  of  opinion 
that  when  service  b  made  within  the  state  upon  an  agent  of  \ 
foreign  corporation,  it  is  essential  in  order  to  support  the  juris* 
diction  of  the  court  to  render  a  personal  judgment,  that  it 
should  appear  somewhere  in  the  record  either  in  tlie  applica- 
tion for  the  writ  or  accompanying  its  service,  or  in  the  plead- 
ings or  in  the  findings  of  the  court— that  the  corporation  was 
engaged  in  business  in  the  state.    The  transaction  of  business 
by  the  corporation  in  the  state,  general  or  special  appearing,  a 
certificate  of  service  by  the  proper  officer  on  a  person  who  is 
its  agent  there,  would  in  our  opinion  be  sufficient  prUmm  fade 
evidence  that  the  agent  represented  the  company  in  the  busi- 
ness.    It  would  then  be  open  when  the  record  is  oliered  in 
evidence  in  another  state  to  show  that  the  agent  stood  in  no 
representative  character  to  the  company,  that  his  duties  were 
limited  to  those  of  a  subordinate  employee  or  to  a  particular 
transaction,  or  that  his  agen^  had  ceased  when  the  matter  in 
suit  arose.** 

The  doctrine  of  these  cases  has  been  recogniaed  and  applied 
in  later  dedsions  of  the  same  court,  the  most  recent  of  which 
1%  Gcidejf  V.  Mormmg  Neuu  (156  U.  S.  Si^-l^S);  tn  that 
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ca^e  it  was  held  that  in  a  personal  action  against  a  corporation, 
neither  incorporated  nor  engaged  in  business  in  the  state,  nor 
having  an  agency  or  property  therein,  service  upon  its  presi* 
dent  temporarily  within  the  jurisdiction  is  not  .sufficient  service 
upon  the  corponition.  In  considering  the  principles  under* 
l>nns  the  question,  Mr.  Justice  Gray  says  :  *'  It  is  an  elemen- 
tary principle  of  jurisprudence  that  a  court  of  justice  cannot 
acquire  jurisdiction  over  the  person  of  one  who  has  no  resi- 
dence within  its  territorial  jurisdiction,  except  by  actual  8cr\-ice 
of  notice  within  the  jurisdiction,  or  upon  some  one  authorized 
to  accept  service  in  his  behalf,  or  by  his  wai\'er  by  general 
appearance  or  otherwise  of  the  want  of  due  service.  A  judg- 
ment rendered  in  a  court  of  one  state  against  a  corporation 
neither  mcorporated  nor  doing  business  within  the  state,  must 
be  regarded  as  of  no  validity  in  the  courts  of  another  state  or 
of  the  United  States,  unless  service  of  process  was  made  in  the 
first  state  upon  an  agent  appointed  to  act  there  for  the  corpo- 
ration ;  and  not  merely  upon  an  officer  or  agent  residing  in 
another  state  and  only  casually  within  the  state  and  not  charged 
with  any  business  of  the  corporation  .there :  **  LqfayetU  Ims, 
Co.  V.  Fremck,  i8  How.  404;  Si,  Clair  v.  Cox,  106  U.S.  350; 
Fitzgtraid  Co,  v.  FiUgerald,  137  Id.  98 ;  Mexican  Ctntral Rwy, 
V.  Fhtkaey,  149  Id.  ^4;  /a  re  Hokorst,  150  Id.  653.  The 
doctrine  of  the  Supreme  Court  therefore  seems  to  be  that  in 
order  to  sustain  service  upon  an  agent  of  a  foreign  corporation, 
ft  mufit  appear  that  at  the  time  and  place  of  sen'ice  he  was  an 
agent  in  fact,  charged  with  the  business  of  the  corporation 
there.  In  two  of  the  states  statutes  have  been  so  construed 
as  to  sanction  service  upon  an  agent  of  a  foreign  corporatiofi, 
even  though  at  the  time  he  be  merely  upon  a  pleasure  trip, 
or  engaged  solely  upon  his  own  private  business  and  not 
upon  any  business  of  the  corporation. 

In  passing  upon  a  Michigan  statute,  the  Supreme  Court  of 
that  state  said:  **We  cannot  hold  under  the  statute  above 
referred  to  that  the  officer  or  agent  of  the  corporation  within 
the  state  must  be  here  upon  official  business  for  his  corpoca- 
tioii  or  specially  authorised  by  it  to  receive  service.  To  do 
this  would  be  tb.allow  the  individual  upon  whom  the  service 
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IS  made  to  dctemyae  iainort  CMC!  for  himself  without  fear  of 
Micceiilul  cootradictioa  whether  at  the  partictilar  mooicBt  of 
such  service  he  was  actini;  as  such  oflScer  or  agent  or  as  a 
private  person..  It  would  have  a  tendency  to  thwart  the 
qiedal  purpose  and  object  of  the  statute,  and  such  we  do  not 
think  was  the  intent  of  the  legishture.  The  officer  or  a|>ent 
roust  be  presumed  and  held  as  such  for  the  purposes  of  service 
under  the  statute,  and  cannot  throw  off  his  reprcMntative 
capacity  at  will  in  order  to  defeat  its  manifest  obyect :"  {/rm 
Co.  V.  CmuMictim  Co,,  6l  Mich.  226.)  It  may  be  noted  that 
a  statute  of  the  same  state  was  before  the  court  in  St,  Qmr  v. 
r«r,nr/ns,  and  see  C/l  5.  GrmpkUt  Co.  v.  Ftieifie  GrmpUn  Co^ 
68  Fed.  442. 

In  Pf^  V.  Trrrr  NmUr  Co,  (87  N.  Y.  137},  it  was  held  that 
where  service  was  made  upon  the  president  of  a  foreign  cor- 
poration while  he  was  temporarily  within  the  state  for  pui^ 
poses  of  Us  own  on  his  way  to  a  seaside  resort,  the  same  was 
valid  notwithstanding  the  coqxKation  transacted  no  business 
nor  had  any  place  of  business  or  property  within  the  state. 
The  court  justified  the  decision  by  holding  that  "  the  object  of 
all  service  of  process  for  the  commencement  of  a  suit  or  any 
other  legal  proceeding,  is  to  give  notice  to  the  party  proceeded 
against,  and  any  service  which  reasonably  accomplishes  that 
end  answers  the  requirements  of  natural  justice  and  fiinda- 
menul  bw  (GMs  v.  Queni  Ins.  Co^  63  N.  Y.  1 14),  and  what 
service  shall  be  deemed  sufficient  for  that  purpose  is  to  be 
determined  by  the  legislative  power  of  the  country  in  which 
the  proceeding  is  instituted,  subject  only  to  the  limitation  that 
the  service  must  be  such  as  may  reasonably  be  expected  to 
gi\*e  the  notice  aimed  at.**  (See,  alio,  HUUr  v.  R,  R^  70- 
N.  Y.  223.) 

If  thb  be  sound  doctrine  there  would  seem  to  be  no  reason 
why  a  legislature  should  not  provide  that  service  could  be 
made  in  such  cases  by  registered  letter  directed  to  an  officer 
cither  within  or  without  a  state ;  such  a  mode  migfat  '*  reason- 
ably be  expected  to  give  the  notice  aimed  at.**  But,  hoveirer 
much  such  a  law  may  be  recognised  and  enforced  in  the  state 
where  it  originates,  it  is  unlikely  to  be  i^iproved  in  other  juris*  - 
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dictions  and  tribunals,  for  it  certainly  seems  to  be  "incoo> 
sistent  with  those  rules  of  public  law  which  secure  the  juris- 
diction and  authority  of  each  state  from  encroachment  by  all 
others,  or  that  principle  of  natural  law  which  fbibids  condemn* 
ation  without  opportura'ty  for  defence.** 

In  MomUn  v.  /w.  Co,,  4  Zab.  (N.  J.)  333,  the  court,  in 
speaking  of  the  law  referred  to,  said :  **  But  I  am  quite  pre- 
pared to  say  that  when  a  corporation  confines  its  business 
operations  to  the  state  which  chartered  it,  a  law  of  another 
state  which  sanctions  the  service  of  process  upon  one  of  its 
ofiioers  or  members  accidentally  within  its  jurisdiction,  is 
unreasonable  and  so  contrary  to  natural  justice  and  to  the 
principles  of  international  law,  that  the  courts  of  other  states 
ought  not  to  sanction  it  In  such  a  case  a  president  or  other 
officer  ought  not  to  be  considered  as  carrying  his  official 
character  along  with  him/'  In  that  case  it  was  held  that  a 
judgment  obtained  in  New  York  in  such  a  manner  was  not 
bmding  in  New  Jersey. 

The  attitude  of  the  Supreme  Court  of  Pennsylvania  upon 
the  question  is  expressed  thus  by  Chief  Justice  Paxsosc  in 
PhtHifisy,  Ubnay  Co,  (141  Pk. 463) :  *«  We  do  not  undersUnd 
that  the  act  of  1849  or  any  of  the  cases  dted  countenance  the 
doctrine  that  if  the  president  of  a  New  Jersey  corporation 
which  transacted  no  business  in  thb  state,  crosses  the  Dela- 
ware river  to  dine  with  a  friend  on  this  side,  he  thereby  carries 
the  corporation  with  him  and  subjects  it  to  the  jurisdiction  of 
the  courts  of  this  stale  as  to  contracts  made  or  torts  com- 
mitted  in  New  Jersc>*.  Under  such  circumstances  he  is  ncC 
here  in  his  representative  capacity.  He  is  not  the  corporatioA 
nor  does  he  bring  it  here.  If  the  rule  were  othcrwine  he 
would  carry  the  corporation  with  hifti  upon  a  trip  ai^und  the 
world,  and  subject  it  to  the  jurisdiction  of  .every  country  he 
might  visit.  We  will  noC  designate  such  a  propositi<jn  as 
absurd,  but  it  certainly  has  not  a  shadow  of  reason  lo  sustain 

To  these  forcible  judicial  utterances  may  be  added  a  <iuota- 
tion  from  the  most  recent  text  book  authority  upon  the  su^ 
Jcct  (Aldcrsoo  on  Judicial  Writs  and  Process),  which  ghrea 
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s|iecial  consideration  to  the  subject,  and  concludes  in  put  as 
f«ill(Nrs:  **  It  may  now  be  correctly  asserted  that  the  presence 
of  a  corportion  b  in  the  state  where  it  was  created  and  in  any 
other  sute  where  it  transacts  business.  This  proposidon 
produces  the  corollary  that  a  corporation  cannot  be  considered 
present  in  a  state  where  it  was  neither  incorporated  nor  does 
buMness**  (p.  319). 

That  this  b  well  settled  law.  the  following  additional  cases 
may  be  referred  to  as  authority :  Camden  RcUmg  MiU  C0.  v. 
/iv«  C#.,  33  N.J.  L.  is:  ^.  R.  V.  McDermid.gi  III.  i;ro; 
R.  R,  V.  Mm(,  40  III.  App.  547 ;  SiUSee  v.  Ifaei  Co.,  30  Id. 
204 :  Lmiiwtir  v.  Rwy,,  43  Mo.  105  ;  Pitekkam  v.  Hta^erkM 
Bvisk.  16  Pick.  374 ;  ShUi  v.  DUi,  Or.,  26  Minn.  233 ;  LaA- 
n>/  V.  Rwy..  1  McArthur  234;  DoUm  v.  Af^.,  2  Id.  146; 
StkmidUpf  V.  Lm  CpmJUtmce  Ims.  Co.,  71  Ga.  246;  NaveU  v. 
RoLj^  19  Mich.  336;  Bmskei  v.  Comik.  Im,  O.,  15  S.  &.  R. 
173;  Goidejr  V.  Mtrmtig  News,  42  Fed.  112;  Re^smder  v. 
Pkh,  Co.,  45  Id-  433 :  FideUty  Vmmh  Co.  v.  Rwy.,  53  Id.  800; 
Awurkam  Wooden-temrt  Co.  v.  Siem^  63  Id.  676 ;  Si.  Qmr  v. 
Tm-.  106  U.  S.  3SO :  Fitsgmdd  Co.  v.  Btsgtridd,  137  Id.  98 ; 
Goldey  V.  Mormimg  Nran,  i  56  Id.  518;  see  also  Mormantz  om 
/ynwrr  Corpotodoms,  Sec.  980,  Vol.  25,  Am.  &  Eng.  Eacy.  of 
Lam*.  132. 

It  being  therelbre  established  that  in  order  to  sustain  a  per- 
sonal judgment  rendered  in  the  court  of  a  state  against  a 
Ibrci'vn  corporation,  it  must  appear  that  the  corporation  was 
enga;;ed  in  bu^finess  in  the  state,  the  next  question  is  to  deter- 
mine what  constitutes  being  "engaged  in  business  in  the 
lUtc  ?  **  Having  an  established  agency  at  which  the  usual 
business  of  the  corporation  is  conducted  certainly  fulfils  the 
condition ;  but  is  it  necessar>'  that  the  business  be  localised, 
and  more  or  less  permanent  and  regular  in  character,  or  wttt 
a  single  transaction  or  acts  incidental  thereto,  answer  the  re- 
quirement of  the  law  ? 

This  question,  though  not  a  new  one,  is  suggested  by  the 
recent  decision  rendered  by  the  Supreme  Court  of  Louisiana 
in  the  case  of  Grmftfy  v.  Somtkerm  Ic*  Mmddm  Co.^  (16  South- 
cm  Rep.  866),  which  has  been  selected  as  the  aufcjeot  of  this 
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annotation.  The  fiicts  of  the  case  as  well  as  the  ruling  of  the 
court  are  contained  in  the  following  extract  from  the  able 
opinion  delivered  by  Mr.  Justice  Watkins  :  "  The  defendant* 
a  foreign  corporation,  dwelling  in  the  State  of  Tennessee,  sent 
its  recognized  agent  into  the  State  of  Louisiana,  endowed  with 
special  authority  to  employ  the  plaintiff  to  negotiate  with 
McDonald  and  Hart,  of  the  city  of  New  Orleans,  for  sale  to 
them  of  an  ice  manufacturing  plant :  that  the  plaintiff  was  thus 
employed  and  through  his  agenc>'  a  sale  of  a  plant  was  nego* 
tiated  with  said  parties  at  the  price  of  5 1 10.000,  and  same  was 
by  the  detendant  after  established  in  said  city.  Disagreements 
bettveen  these  contracting  parties  arose,  a  suit  followed  in  the 
court  of  this  cit>'  and  state,  which  is  still  pending.  While 
within  the  state  of  Louisiana,  and  in  this  aty  superintending 
this  work,  the  president  of  the  corporation  was  personally  cited 
and  served  with  process  in  this  case,  asking  enforcement  of 
plaintiff's  demand  for  compensation  for  commissions  under  his 
contract  with  the  company.  In  this  situation,  we  are  of 
opinion  that  the  District  Court  thereby  acquired  full  and  com- 
plete jurisdiction  over  the  defendant  corporation  /fv  kac  vice. 
The  principle  to  be  kept  in  mind,  and  on  which  the  jurisdiction 
of  the  Federal  court  is  predicated,  is  the  citizenship  of  the 
defending  corporation ;  and,  unless  the  character  of  the  busi- 
ness of  the  corporation  conducted  in  a  foreign  state  be  such  as 
to  constitute  it  a  citizen  of  the  latter  state  /fv  kac  vke,  the 
Federal  jurisdiction  is  not  complete.  But  in  a  state  court  the 
rule  is  different ;  the  only  question  there  being  one  of  proper 
and  effective  service  of  process  upon  an  officer  legally  repre- 
senting the  corporation,  whereby  it  can  be  brought  into  court, 
and  subjected  to  judgment,  or  of  proper  notice  upon  an  officer 
of  the  corporation  to  bring  the  matter  in  litigation  to  its  atten- 
tion, and  require  its  action.  The  rule  in  such  a  case  is  iden- 
tically the  same  as  that  in  reference  to  any  domestic  corpora- 
tion ;  the  effect  of  the  judgment  to  be  rendered  being  confined 
to  its  property  within  the  jurisdiction  of  the  courts  of  the 
state.  Our  ccmclusion  is  that  the  service  of  citation  on  the 
president  of  the  defendant  corporation,  while  temporarily 
abiding  here,  is  a  good  and  effective  service,  on  which  a  valid 
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jud'^mcfil  may  be  founded,  which  may  be  cnforved  against  any 
propeft)'  of  the  defendant  company  wMim  the  simte^ 

In  the  coune  of  the  opinion  the  court  stays:  "Under  our 
law  a  corporation  is  an  intellectual  being,  who  may  be  sued  in 
our  courts  as  natural  persons  aie.**  and  it  is  said  that  a  fiwdga 
corporation  is  to  be  treatcil  as  a  "  foreigner  "  under  the  Louis- 
iana Code  of  Practice,  that  is  to  say,  '*  one  who  has  no  known 
place  of  residence  in  the  state  and  consequently  may  be  cited 
wherever  it  v^  found,'*  (citing  Simie  v.  Frmi  Co.^  46  Ijl  Ann* 
6$6).  The  New  York  ca^e  of  P^pe  v.  MmMmfacHarimg  Ce, 
(smpra)^  which  decided  that  a  foreign  corporation  could  be 
cited  by  serving  iu  officer,  while  temporarily  within  the  state, 
not  in  any  official  capacity  or  on  the  business  of  the  oorponi- 
tfon.  is  dted  and  quoted  with  approval ;  but  the  court  is  caie- 
ful  to  say,  as  was  said  in  the  latter  case,  that  *'a  judgment 
to  be  rendered  in  an  action  thus  commenced  against  a  foreign 
corporation,  will  be  valid  for  viery  purpose  within  the  state, 
and  can  be  enforced  against  any  property  at  any  tknc/oMd 
within  ikit  stmie.  Its  effect  elsewhere  need  not  now  be  deter- 
mined.** 

But  considering  the  decision  m'ith  due  regard  to  the  fects 
before  the  court,  the  case  decides  that  **  proper  and  eflecb've 
service  of  process  upon  an  officer  legally  representing  the 
corporation,"  is  all  that  is  necessary  in  such  cases,  and  that 
such  was  secured  when  service  was  duly  effected  upon  the 
president  of  the  foreign  corporation,  temporarily  within  the 
jurisdiction,  but,  "charged  with  the  business  of  the  coipora. 
tion  '*  there,  to  wit,  supervising  the  erection  of  the  ice  plant, 
contracted  to  be  established  by  the  defendant,  as  well  as 
attending  to  the  corporation's  interests,  as  plaintiflf,  in  the  suit 
then  and  there  pending,  and  which  related  to  such  contrut 
The  decision,  therefore,  is  not  open  to  the  criticiam  that  it  is 
in  conflict  with  the  line  of  cases,  to  which  GMij  v.  JiAnf- 
img  News  {sMftra)  is  the  most  recent  addition,  for  the  fects 
deariy  show  that  the  officer  served  was  at  the  time  **  charged 
with  the  business  of  the  corporation  "  to  a  certain  extent ;  bttt» 
as  above  suggested,  the  case  seems  to  invite  the  inquiry 
whether  the  corporation  waa  mgt^td  im  kuUuu  m  ike  iUUt. 
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tlie  requisite  mentioned  in  some  of  the  decisions  already 
rc&rrred  to 

In  addition  to  the  Pope  case,  the  court  cites  Hagtrman  v. 
Empire  SUUe  Co.  (97  F^  534),  in  which  it  was  held  that, 
though  a  foreign  corporation  had  failed  to  establish  an  office 
and  designate  its  agent  as  required  by  statute,  service  could, 
nevertheless,  be  made  upon  an  agent  within  the  state  charged 
with  the  company's  business  there.  The  facts  of  the  case 
show  that  while  the  agent  had  not  been  formally  s^ypointcd  by 
any  regular  resolution  of  the  board  of  directors,  he  was.  how- 
e\x:r,  requested  by  the  president  to  attend  to  the  affairs  of  the 
corporation  in  Pennsylvania  ;  the  defendant  was  a  slate  com- 
pany* owning  slate  quarries  in  that  state,  which  were  leased 
upon  a  royalty  payable  in  slate ;  the  agent  lived  in  the  neigh- 
borhood of  the  quarries,  and  had  charge  of  the  sale  and  sl^>- 
mcnt  of  slate  for  the  company,  the  rental  of  certain  parts  of 
the  real  estate  and  the  payment  of  taxes  ;  he  gave  receipts  in 
the  company's  name  as  agent  and  accounted  to  the  company 
for  receipts  and  disbursements  in  its  behalf.  In  the  language 
of  the  court,  "  thus  it  appears,  in  iact,  tliat  he  acted  as  an 
agent  of  the  company.  Under  all  the  facts  proved  m'e  think 
he  was  shown  to  be  such  an  agent  as  to  make  the  service  on 
hiih  valid.**  (For  a  similar  ruling,  .see  Foster  v.  Lrnm^  Co,. 
S8  N.  W.  9.) 

It  has  been  held  that  the  Act  of  1849  (P^.)  r^ulattng 
service  in  such  cases,  contemplates  only  a  foreign  corporation 
doing  business  within  the  Commonwealth :  PhUtips  v.  Library 
Co.  (fir/ra);  and  in  McConkey  v.  Peaek  Bottom  Slate  Co,  (14 
C  C.  Rep.  514),  it  was  doubted  whether  a  single  transactioa 
was  sufficient;  but  in  Khpp  v.  WaUr  Wks.  Co.,  52  N.  W. 
(Neb.),  819,  the  court  seemed  to  be  free  from  doubt  upon  the 
question,  as  appears  from  the  following  language  of  Chief 
Justice  Maxwell:  "Where  a  foreign  corporation  contracts  a 
debt  in  this  state,  as  for  labor  and  materials,  service  in  thb  state 
upon  the  managing  agient  is  sufiicient,  though  he  be  but  tern* 
porarily  within  the  state.  Now  suppose  a  foreign  corporatioii 
comes  mto  this  state  and  purchases  goods  to  be  paid  for  here^ 
must  the  seller  go  into  another  state  or,  perhaps,  a  foreigii 
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countiy  to  recover  lor  the  same  ?  That  is  true  if  service  can- 
iK»t  be  had  upon  the  corporation  in  the  state.  Then  the 
seller  must  bring  his  action  where  service  can  be  had.  But  t 
person  who  has  authority  to  contract  a  debt  within  this  state 
for  a  corporation,  is  so  far  the  managin*;  af;^t  within  the 
state  that  senice  may  be  had  upon  him  for  that  debt  that  will 
bind  the  corporation.  The  agent  is  commissioned  to  contract 
tlic  debt  and  the  corpomtion  thereby  secures  the  benefit  of  his 
scrxices.  It  must  also  take  the  burden  of  being  liable  to  an 
action  theref<»r.**  In  Gak^estati  City  R.  R.  v.  Ntfok  (40  Ills. 
App.  547).  it  was  held  that  where  the  president  of  a  foreign 
corporation  i^  temporarily  in  tlic  .ntate  U[K>n  his  own  buMness, 
there  being  no  agent  or  pbce  of  business  within  the  state,  a 
merely  casual  oflcr  by  him  to  receive  a  proposition  relating  to 
tlie  business  of  his  company,  is  not  the  transaction  of  busi- 
ness by  an  agent,  as  authorises  the  conclusion  that  the  com- 
pany iH  transacting  its  business  in  the  sute;  the  court  says: 
'*  To  be  found  within  the  state,  a  fordgn  corporation  must 
ha\  c  sent  its  agent  on  whom  service  is  made,  to  the  state  to 
conduct  its  business  therein  cither  continuously  or  for  a  time, 
so  as  to  complete  a  transaction  or  an  enterprise,  or.  at  leasts 
charged  with  the  duty  of  making  a  particular  contract  in  the 
state  or  negotiating  therein  for  the  company.*' 

It  may  be  found  of  interest  to  advert  at  this  point  to  a  line 
of  federal  decisions  bearing  upon  this  question.  It  will  be 
recalled  that  in  the  opinion  of  the  court  in  the  principal  case;  a 
distinction  was  pointed  out  with  regard  to  the  jurisdiction  of 
the  federal  and  state  courts ;  that  the  former  depended  upon 
the  "  citizenship  of  the  defending  coqx>ration.*'  This,  how- 
ever, was  not  formerly  the  law,  for  by  tlie  acts  of  1789,  185S 
and  March  3,  1875  (18  Sut.  470),  relating  to  the  jurisdiction 
of  thd  circuit  courts,  it  was  provided  that  no  civil  suit  should 
be  brought  '*  against  any  person  in  any  other  district  than  that 
whereof  he  is  an  inhabitant,  cr  in  which  hi  shati  be  femnd  at 
the  time  of  serving  such  process  or  commencing  such  pro- 
ceeding, &c.,"  the  act  of  August  13,  1888  (25  Stat.  433),  has 
repealed  the  permission  to  sue  a  defendant  in  a  district  in 
which  he  ufmnd,  and  has  peremptorily  enacted  that  *«  where 
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tlic  jurisdiction  is  founded  only  on  the  fact  that  the  action  is 
between  citizens  of  diflertait  states,  suit  shall  be  brought  only 
in  the  district  of  the  residence  ef  either  the  plmnHff  sr  i^ 
findant\*'  See  MeCarmiek  v.  Waiikers,  134  U.  S.  41 ;  Skaw 
V.  Qmmey  Mitdng  Co.,  145  Id.  444.  In  the  latter  case  it  was 
held  that  a  foreign  corporation  engaged  in  business  in  one 
state,  was  not  a  resident  thereof;  hence  could  not  be  sued 
there  in  a  federal  court  by  a  citizen  of  a  diflercnt  state.  But 
before  the  act  of  1888  it  could  have  been  so  sued,  the 
question  then  being,  was  it  found  within  the  district  (?)  as 
was  the  question  in  the  principal  case.  Let  us  examine  a 
icw  of  the  cases  decided  under  the  old  bw. 

In  ffnmew.  R.  R.,  8  Biss.  31  (1877).  it  was  held  that  the 
presence  of  the  agent  of  a  foreign  corporation  engaged  in  busi- 
ness in  the  state,  was  not  the  presence  of  the  corporation 
itself.  Within  the  meaning  of  the  act.  "any  more  than  the  pres- 
ence of  the  agent  of  a  natural  penon,  a  citizen  of  another 
state  is  the  presence  of  the  principal  ;*'  a  similar  decision  had 
been  made  m'Pomeroy  v.  R  R.  (4  Blatch.  120),  1857 ;  and  in 
Mmme  v.  Bank,  6  Biss.  26  (1874);  but  thcsK  decisions  are 
certainly  not  consonant  with  later  authority.  See  WOsam 
Packing  Co.  v.  tinnier,  reported  in  same  volume,  8  Biss.  429, 
1879. 

In  Good  Hope  Co,  v.  Barb  Fencing  Co.  (22  Fed.  63s,  1884), 
the  question  raised  was,  in  the  language  of  the  court,  **  whether 
jurisdiction  is  acquired  in  an  action  brought  against  a  foreign 
corporation  by  the  service  of  process  on  its  president  while  in 
this  district,  although  the  corporation  has  no  oAke  or  place  of 
business  within  this  state,  and  is  not  engaged  in  business  here, 
except  that  occasionally  it  has  made  a  purchase  of  goods  by 
sending  its  agent  here  for  that  purpose.  Its  president  came 
here  to  acgust  a  controversy  between  it  and  the  plaintiff  grow- 
ing out  of  such  a  purchase  and  was  then  served  with  the 
summons  in  this  action.  Stated  in  another  form  the  questioa 
\a  whether  a  foreign  corporation  is  "found"  here  within  the 
meaning  of  Section  739,  Rev.  St^  for  the  service  of  prooest, 
when  its  president  is  temporarily  here  upon  the  buiinesa 
the  corporation.    After  criticistng  the  doctrine  of  the  hig^ 
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court  of  the  same  state  (P^pe  v.  A^g,  Co^^  and  quoting  Justice 
FiRLD  in  5r.  Clair  v.  Cat.  the  court  concludes  as  follows: 
"  A  corporation  ought  not  to  be  deemed  *  found '  u*ithin  the 
meaning  of  Section  739,  unless  it  is  so  iar  constructively 
present  at  the  place  where  its  agent  is  served  with  process, 
that  a  judgment  against  it  would  be  respected  c\-erywherc and 
be  given  full  force  and  efficacy  in  other  jurisdictions.  Where 
a  corporation  is  not  engaged  in  business  in  this  state  there  is 
no  room  for  implying  its  consent  to  come  here  to  litigate  nith 
a  citizen  of  this  state  or  a  foreign  state.  In  this  case  the 
president  of  the  defendant  corporation  was  here  in  his  repre- 
sentative character,  but  the  corporation  had  never  been  frae- 
ikaify  engaged  im  huswess  here.  It  had  made  purchases  here 
occasionally,  but  it  could  have  made  them  by  correspondence 
as  well  as  by  the  presence  of  its  agenti  here.  If  the  purchases 
had  been  made  by  correspondence  it  could  be  as  to^^ically  urged 
that  the  corporation  was  engaged  in  business  here  as  it  can  be 
now.  Instead  of  writing  its  agent  came  here  in  person;  as  it 
has  never  kept  an  office  here  or  been  engaged  hi  any  business 
here  which  required  it  to  invoke  the  comity  of  the  laws  of  the 
state,  it  was  not  '  found '  here  for  the  purpose  of  being  sued. 
The  motion  to  vacate  the  service  of  the  process  is  granted  ** 
(per  Wallace,  J.). 

Thus  a  Federal  court  of  Neu*  York  refused  to  follow  the 
ruling  of  the  highest  court  of  the  state.  In  the  same  court  it 
was  held  that  in  a  suit  against  an  Illinois  corporation  for 
infringement  of  a  trade  mark,  servk»  upon  the  agent  in  the 
transaction  out  of  which  the  suit  arose,  ai  Us  piaee  ^f  ^simess 
wUhiH  tki  distriet,  was  suffick*nt — Estes  v.  Bdfard  (Id.  375).  In 
U,  5.  V.  Am,  Beii  Teiephone  Co,  (29  Fed.  17).  it  was  hekl: 
'*  When  a  foreign  corporation  carries  its  corporate  business,  or 
some  substantial  part  thereof,  in  this  state  by  means  of  an 
agent  or  repro»cntati\%  appointed  to  act  here,  and  having  the 
cliarge  and  management  of  such  business,  it  impliedly  assents 
to  be  found  and  sued  here  in  the  person  of  such  agent ;  **  but 
it  was  there  held  that  the  case  did  not  come  within  the  opera- 
tion of  the  rule.  In  CearpefOer  v.  Westm^imse  Air  Brmk*  Co, 
(32  Fed.  434),  which  was  a  suit  lor  an  infringement  of  a 
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patent,  it  appeared  that  the  defendant  corporation  (of  Pa.)  had 
within  the  state  of  Iowa  a  train  of  cars,  to  which  was  attached 
the  brake  which  it  manufactured  and  sold,  which  train  of  cars 
and  brake  were  exhibited  and  used  simply  for  the  purpose  of 
exhibition ;  no  contracts  for  the  sale  of  the  brake  were  there 
made.  The  question  propounded  1^  the  court  was :  *'  Docs 
the  fact  that  the  chief  officers  of  the  corporation  come  into  the 
state  with  some  of  its  property  for  advertisement  and  exhibi- 
tion, bring  that  corporation  into  the  state  as  an  inhabitant  or 
so  that  it  can  be  said  to  be  found  within  the  state  within  the 
act  of  Coogress?'*  The  court  held  that  it  did  not,  saying: 
*'  If  we  say  that  the  mere  matter  of  advertising  a  business  b 
the  introduction  of  that  business  in  the  state,  it  would  follow 
that  every  corporation  located  elsewhere,  that  should  send  its 
ctrcuUrs  into  the  state,  send  newspapers  with  it«  advertise* 
ment,  would  be  engaged  in  bu.sinesx  in  that  state,  and  to  be 
found  there  for  the  purposes  of  suit.  The  true  rule  \s  that 
the  corporation  does  not  come  into  the  state,  is  not  found  in 
any  state,  unless  in  some  way  it  establishes  an  office  or  agency 
for  the  transaction  of  the  business  for  which  it  is  organized, 
and  when  that  b  done  it  has  no  right  to  say  it  is  not  found 
within  the  state  **  (per  Brewer,  J.). 

In  Si.  Louis  Wire  Mill  Co.  v.  Consolidated  Barb  H^e  Co., 
reported  in  the  same  volume,  page  802,  it  appeared  that  a 
Kansas  corporation  had  made  occasional  purchases  of  raw 
material  in  St  Louis  by  mail  and  by  agents,  though  it  never 
had  a  business  office  or  agent  located  in  Missouri ;  a  contro- 
vert arose  with  reference  to  one  of  these  purchases  made  by 
one  of  its  officers,  and  during  a  visit  by  him  to  the  city  to 
attend  the  St  Louis  Fair,  he  was  called  upon  at  his  hotel  by 
a  representative  of  the  plaintifl*  u-ith  a  view  to  an  adjustment 
of  the  matter ;  a  discu.ssion  of  that  and  other  business  matters 
took  place  at  some  length,  but  nothing  was  accomplished 
thereby ;  subsequently  he  was  served  with  process  as  being 
the  agent  of  the  defendant.  It  was  held  that  the  serx'ice  was 
not  sufficient  After  a  discussion  of  the  anthorities  upon  the 
questioii  what  constitutes  being  "  engaged  in  business  in  the 
state,"  Judfe  Thayer  says :  '*  When  it  is  said  that  a  corpora- 
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tion  u  engaged  in  business  in  a  foreign  state,  and  for  that 
reason  has  voluntarily  subjected  itself  to  the  operation  of  the 
laws  of  such  foreign  state  regulating  the  service  of  processet 
on  foreign  corporations,  reference  is  plainly  had  to  businea 
o|ierations(  of  the  corporation  carried  on  within  the  state 
through  the  medium  of  agents  appointed  for  that  puqxMe, 
tkaf  are  CtfuiitttMis,  or  mt  least  ^f  same  dmratiam^  and  not  to 
business  transactions  that  are  merely  casual,  such  as  an  occa- 
sional purchase  of  goocb  or  material  within  a  fortagn  state." 

Tlie  doctrine  of  the  Good  Hope  case  has  been  applied  in 
later  decisions  by  the  same  court ;  in  Ciews  v.  Woodstcck  iron 
Co,,  44  Fed.  31  (1890),  it  was  applied  where  5er\icc  had  been 
nuide  in  New  York  upon  the  president  of  an  Alabama  cor- 
poration (Mining  Co),  while  lie  was  in  that  dty  attending  to 
the  business  of  various  enterprises,  including  the  negotiation  of 
a  mortgage  on  defendant's  property,  and  having  the  bonds 
secured  thereb>*  listed  on  the  Stock  Exchai^;  it  appeared 
that  the  corporation  had  done  no  other  business  in  the  state. 
The  court  considered  that  such  business  could  have  been  con- 
ducted by  correspondence  as  well.  "It  kept  no  office  here; 
it  did  not  continuously  or  even  for  a  period  of  some  duration, 
carry  on  here  the  business  which  it  was  organized  to  carry  on» 
and  by  the  regular  transaction  of  which  it  gave  evidence  of 
iu  continued  existence.  It  cannot,  therefore,  be  held  under 
the  authorities  that  the  defendant  was  at  the  time  when  Tyler 
m-as  ser\'ed.  engaged  in  business  in  this  state  so  as  to  make 
service  of  the  summons  on  him  efficient  to  bind  the  corpora- 
tion:** See,  also,  Goidey  v.  Mormng  News,  43  Fed.  x\2\ 
Hmmier  v.  Imfravemeni  Ca.^  26  Id.  399:  Btmiiify.  Loadom  & 
CWimia/  Finatue  Carp,,  44  Id.  667 ;  and  Amarkam  Waodem 
Ware  Co,  v.  Sum,6i  Id.  6;6. 

In  the  last  mentioned  case  the  officer  was  present  in  charge 
of  one  of  the  company's  suits,  and  it  appeared  that  prior  to 
the  service  the  defendant  had  bought  in  at  execution  sale  a 
stock  of  goods  of  its  judgment  debtor,  and  soM  the  same  in 
the  regular  course  of  business  through  a  special  agait  in  New 
York ;  also  that  it  had  recent  orders  there  through  a  travel- 
ling salesman,  but  that  it  never  had  an  agency  or  traniacted 
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businest  in  the  state  except  as  stated.     Motion  to  vacate 
service  of  process  was  granted. 

In  the  recent  case  of  27.  5.  Graphite  Co.  v.  Padjic  Graphiie 
C0.  (68  Fed.  442,  189s),  the  Grcuit  Court  of  Michigan,  in 
appl>ing  the  doctrine  of  the  Goldcy  Case  and  the  Good  Hope 
Case  to  the  fiicts  before  the  court,  said :  **  James  O.  Roundtiee, 
the  president  of  the  defendant  company  in  this  cause,  was  not 
the  resident  agent  of  the  corporation,  for  it  had  none  such  in 
Michigan ;  and  if  it  be  conceded  that,  while  temporarily  here, 
at  the  time  of  the  service  made  upon  him.  he  was  engaged  in 
negotiations  concerning  the  business  of  the  compan>*,  this  is 
not  sufficient  to  subject  the  defendant  to  the  jurisdiction 
of  any  court  in  this  state  by  reason  of  service  made  upon 
him." 

This  decision  marks  a  second  departure  by  a  federal  court 
of  a  state  from  the  ruling  of  the  highest  state  court  upon  the 
question. 

These  cases,  it  is  thought,  will  serve  to  indicate  the  extent 
to  which  some  of  the  federal  courts  have  gone,  when  called 
upon  to  determine  what  constitutes  being  **  engaged  in  busi- 
futssk  in  a  state,'*  and  under  what  circumstances  a  foreign  cor- 
poration can  be  considered  "found**  within  a  state  for  the 
purposes  of  citation. 

To  return  to  the  decision  in  the  principal  case,  its  soundness 
still  remains  unimpaired,  when  we  consider  the  facts  as  they 
actually  appeared 

The  defendant  was  a  Tennessee  corporation  engaged  in  the 
manufacture  and  establishment  of  ice  machine  plants ;  that 
was  its  regular  business,  such  a  business  as  would  naturally 
expand  into  various  states  (not  necessarily  to  the  extent  of 
having  factories  or  fixed  places  of  business  therein);  it  accord- 
ingly sent  its  authorized  agent  into  Louisiana  for  the  purpose 
of  effecting  a  contract  there  in  the  line  of  its  business ;  the 
contract  was  there  entered  into,  and  there  to  be  performed  by 
it ;  it  went  there  by  its  chief  officer  to  supervise  the  perform- 
ance of  said  contract  (the  erection  of  the  plant); 
enforce  its  terms  by  an  action  at  law ;  while  therr 
fcpresentative  capacity  and  in  that  capacity  alone,  1 
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dent  was  scr\-ed  with  process  in  the  suit  in  question,  which 
suit  n:btcd  to  the  contract  and  business  above  referred  to. 

To  repeat  the  language  of  Justice  Watkixs,  such  would 
seem  to  be  *«a  good  and  eflectivc  aer\'icc  on  which  a  valid 
judgment  may  be  founded,  which  may  be  enfeived  against  any 
property  of  the  defendant  company  witkiM  the  suae:* 

It  may  be  added  that  while  the  writer  concedes  the  sound- 
ness  of  the  decision  as  limited,  considering  the  facts  upon 
which  it  was  based,  he  must,  ncverthelesa,  admit  that  the 
doctrine  announced  in  the  .federal  cases  above  quoted  it 
equally  sound  and  convincing,  and  should  be  followed. 

G.  IL  JnauA 
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Haxdboor  op  thb  Law  or  Salzs.    By  F«aiicb  B.  Tiptast. 

(Hornbook  Series:  Wert  Pubtitliing  Co,  St.  Piiul.  Miiw. 

i«9$.) 

This  volume  of  only  two  hundred  and  fifty  pages  contains 
the  essence  of  the  bm*  of  sales.  It  is  lej;al  nourishment  in 
its  most  concentrated  ibim,  the  boiling-down  process  having 
been  carried  to  its  utmost  limit. 

Mr.  Tiflany  has  follou-ed  as  his  recipe  the  excellent  plan  of 
analysis  and  arrangement  adopted  in  the  Hornbook  Series. 
This,  it  will  be  rentembered,  consists  in  the  separation  and 
<listrtbution  of  material  into  general  principles,  printed  in  heavy 
t>'pe ;  short  commentaries  upon  the  principles,  divided  into 
paragraphs  and  printed  in  a  lighter  type— these  commentaries 
forming  the  body  of  the  book ;  and,  lastly,  notes,  in  which 
ainnc  are  collected  the  authorities.  While  the  tendency  of 
such  a  liandbook  is  unpleasantly  in  the  direction  of  a  digest, 
Mr.  Tiflany's  grasp  of  subject  and  fluency  of  style  hatve 
pr<Kluccd  a  difleivnt  result  and  preser\'ed  for  his  work  all  the 
continuity  and  interest  of  a  treatise. 

He  draws  in  outline,  as  it  were,  the  entire  law  of  sales, 
following  as  he  tells  us  in  his  preface,  more  or  less  closely 
upon  Mr.  Benjamin's  nynopais.  He  starts  with  the  princ^le» 
lying  at  the  basis  of  the  contract,  and,  then,  in  one  well 
written  chapter  after  another,  unfolds  the  law  governing  the 
sale  of  a  specific  chattel ;  the  sale  of  a  chattel  not  ^specific; 
the  eflects  of  mistake,  fraud,  and  the  iailure  of  consideiadon ; 
illegality ;  conditions,  warranties,  the  execution  of  the  contract ; 
and,  finally,  the  rights  of  action  of  either  party  arising  on  a 
breach.  In  the  text,  as  we  have  suggested,  there  is  nothing 
but  the  bare  outline  of  his  subject.  In  the  notes,  however,, 
will  be  found  all  the  necessary  drapery  and  detaib,  in  the  form 
of  references  to  some  twenty-seven  hundred  precedents. 

Notwithsunding  tlie  extreme  degree  of  concentnoion 
required  by  hb  publishers,  we  are  not  aware  of  a  single 
TOO 
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■cntence  in  which  Mr.  Tiffimy  has  finled  to  set  forth  his 
meaning  dearly.  He  has  succeeded  very  woaderfblly  in 
combining  brevity  and  clearness.  Eveiy  now  and  then  by  a 
mere  passing  reference  to  the  reasons  for  prefemng  one  line 
of  authorities  to  another,  he  shows  his  breadth  of  view  and 
proves  that,  if  space  permitted,  he  could  do  much  more  than 
"indicate  the  bw."  The  unique  and  unreasonable  attitude 
of  the  Supreme  Court  of  Pennsylvania  on  the  question  of  the 
right  to  rescind,  where  the  purchaser  on  credit  not  only  was 
insolvent  at  the  time  he  purchased  but  knew  himself  to  be 
insolvent,  does  not  escape  our  author.  And  yet  he  contents 
himself  with  but  a  few  sentences  of  e3q>lanation  in  the  text* 
and  a  reference  to  the  cases  m  a  note.  In  his  few  sentences 
of  explanation  he  has  shown  us  what  he  conceives  to  be  the 
better  line  of  reasoning. 

It  will  certainly  not  be  long  before  the  profession  realises 
the  debt  they  owe  to  Mr.  Tiffany  for  the  production  of  this 
handbook.  The  rare,  good  judgment  and  ability  displayed 
by  him  on  every  page  will  certainly  secure  lor  the  volume  the 
success  which  it  deserves. 

F.  F.  Kane. 


UxiFOKM  State  Legislation.  By  Frederic  J.  Stimsox. 
A  P^per  Submitted  to,  and  Publbhed  by  the  American 
Academy  of  Political  and  Social  Science.    April,  1895. 

The  recent  conference  of  the  "  Commissions  for  the  Promo- 
tion  of  Uniformity  in  Legislation  *'  has  attracted  fiur  more 
attention  than  any  of  its  predecessors,  the  various  states 
having  become  more  deeply  impressed  with  the  practical 
importance  of  the  subject' 

"The  first  general  meeting.**  says  Mr.  Stimvm,  **  was 
held  at  Saratoga  in  August,  1893,  at  the  time  of  the 
mceCing  of  the  American  Bar  Association.  At  this  meet- 
ing seven  states  only  were  represented.**  At  the  conference 
in  August,  1894,  there  were  twenty-two  in  alL     Mr.  Stimsoa 
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was  choMcn  tecreUry  at  the  fim  meettag,  and,  isi,  therefoct, 
well  qualified  to  dtscusA  the  question  of  Untlbnn  State  Legis- 
lation and  to  tell  us  what  has  been  accomplished  in  that  direc- 
tion. His  pamphlet  (containing  only  thirty-six  pages),  with- 
out attempting  to  enter  into  a  minute  discussion  as  to  whid 
are  and  what  are  not  proper  subjects  lor  uniformity,  directs 
attention  to  the  general  meriu  of  the  case. 

After  reminding  us  that  we  are  living  under  a  Iburibld 
system  of  law,  the  author  disclaims  any  desire  to  touch  our 
sy>tem  of  state  and  Federal  government  "  with  the  resulting 
system  of  state  and  Federal  courts,"  but  expresses  the  hope 
that  **  by  voluntary  and  simultaneous  action— the  same  action 
which  led  to  the  adoption  of  the  Federal  Constitution  the 
se%xral  states  may  gradually  be  brought  to  cnaxt  the  same 
statutes  on  all  purely  formal  matter,  on  moat  matters  of  trade 
and  commerce,  and  in  general  on  all  those  subjects  when  no 
peculiar  geographical  or  sodal  condition  or  inherited  custom 
of  the  people  demands  in  each  state  a  separate  and  peculiar 
sutute  law.** 

Then,  after  tracing  historically  the  causes  which  led  to  the 
dii-ersity  of  ante-revolutionary  statute  law,  but  before  taking 
up  in  detail  the  subjects  selected  as  examples  of  bws  which 
demand  a  uniform  adoption,  the  author  caUs  attention  to  the 
(act  that  it  is  not  as  if  the  states  and  territories  had  each  a 
wholly  diflerent  statute  upon  any  subject,  but  that  not  more 
than  three  or  four  differmtt  statutes  are  found,  in  them  all, 
upon  any  one  subject  The  similarity  in  the  statutes  is 
observable  in  groups  of  states,  one  having  set  an  example 
which  has  been  followed  by  other  usually,  but  not  always, 
neighboring  states.  And  there  are  many  statutes,  such  as 
those  upon  limited  partnership,  where  the  bw  throughout  the 
wh<»le  United  States  is  now  nearly  identical. 

"  The  diversity,  however,  even  between  adjoining  states  of 
like  conditions  is  veiy  great,**  and  to  illustiate  this  the  diflci^ 
ence  between  the  laws  of  New  Ybric  and  those  of  Connec- 
ticut as  regards  marriage,  divoroe»  the  descent  of  propci^, 
etc,  is  dted. 

The  reason  for  the  wkle  dhierstty  in  statutes  < 
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the  Revolution  w  then  taken  up,  and  the  state*  cltvided  into 
four  dojisies :  (i)  Gxle  Sutex;  (2)  Stites  m*hich  "go  far  in 
what  may  be  tcrniecl  the  r/v/rr/wrff/of  the  eommon  Liw,  and  in 
mdditioH^  also;  (3)  Sutcs  which  are  generally  inclined  to  aild 
to,  or  occasionally  to  alter,  tlie  common  law,  rather  than  to 
enact  it  over  in  thrir  stitutcs,**  and  (4)  "the  conservative 
states,  which  retain  the  common  law  most  nearly  intact" 

An  interesting  sketch  of  the  history  of  the  moirement  for 
national  unification  of  law  then  follows,  showing  the  steps 
which  led  to  the  appointment  of  state  commissions,  the  promo* 
tion  of  the  conference,  the  slow  but  certain  gain  from  year  to 
year,  and  the  particubr  subjects  which  have  thus  fiu-  recom- 
mended thcmseK-cs  to  the  attention  of  the  commission. 

To  quote  from  this,  the  portion  of  the  pamphlet  of  the 
greatest  practical  importance  and  interest  to  the  reader  would 
occupy  too  much  space.  It  is  only  necessary  to  say  that 
every  bwyer  who  is  appreciative  of  the  good  practical  results 
to  be  obtained  by  the  success  of  the  movement  for  Uniform 
Legblatkxi  should  not  fiul  to  read  what  Mr.  Stimson  has  to 
say  about  it.  W.  S.  Ellis. 
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The  deaths  within  the  past  sixty  days  of  Howell  E.  Jack- 
son and  William  Strong — the  former  an  active  member  and 
the  latter  a  retired  member  of  the  Supreme  Court 
of  the  United  States— call  for  special  notice  in  the 
columns  of  the  Law  Register.  Both  had  at- 
tained the  highest  judicial  station,  and  both  had 
ghren  the  most  substantial  evidence  of  great  judicial  ability, 
but  the  friends  of  both  must  deplore  the  fiict  that  neither 
rounded  out  a  great  juclidal  career,  as  Bushrod  Washington, 
Story,  Miller  and  Bradley  did.  This  was  not  due  to  want  of 
capacity,  nor  in  the  case  of  Justice  Strong,  to  want  of  oppor- 
tuni^.  Ill-health  overtook  Justice  Jackson  shortly  after  his 
a^jpointment  and  seriously  crippled  his  powers,  while  Justice 
Strong  voluntarily  resigned  hb  high  oAioe  after  ten  years  of 
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icrvice,  at  a  time  when  he  was  in  the  full  vi{^  of  health  and 
at  the  height  of  hb  imeAilneat  as  a  Judge.  Had  he  retained 
his  place,  his  judicial  reputation  would  have  been  higher  and 
the  value  of  his  services  to  the  jurisprudence  of  the  natioa 
would  have  been  doubled.  This,  b  true,  because  judicial 
reputations  ripen  slowly.  It  takes  time  to  make  a  great  judge. 
No  new  member  of  a  court,  however  able,  can  impress  him- 
self either  upon  his  colleagues  or  the  country.  lie  lacks  the 
authority  which  is  due  to  age  and  experience,  and,  although 
distinguished  in  other  and  subordiiuite  positions,  he  lacks  also 
the  influence  which  flows  from  a  long  association  of  the  man 
with  the  office,  which  will  lead  in  time  to  popular  reverence 
and  to  general  submission  to  his  words  as  those  of  an  oracle 
of  the  bw.  Had  Marshall  or  Taney  or  any  of  their  great 
associates,  retired  from  the  bench  at  the  end  often  years,  how 
smalt  comparatively  would  have  been  their  fiune,  and  how 
meagre  their  contributions  to  federal  jurisprudence.  Had 
Moore,  or  Trimble,  or  Barbour,  or  Woodbury,  survived  for  a 
period  of  twenty-five  or  thirty  years  of  active  judicial  service, 
would  it  be  necessary  to  look  out  their  names  in  a  biographical 
dictionary  to  ascertain  whether  they  were  ever  members  of 
the  highest  court  in  the  nation  ? 

Justice  Jackson  served  but  little  more  than  two  years,  a 
term  shorter  than  that  of  any  prevkMts  mcmt>er  of  the  court, 
except  Robert  Trimble.  He  had  hrge  experience  in  public 
life,  had  been  a  Senator  of  the  United  Sutes,  and  a  Circuit 
Court  Judge,  bcforr  he  was  called  upon  to  ascend  the  Supreme 
Bench  b>*  President  Benjamin  Harrison-*whose  judicial  ap- 
pointmcnt<  were  always  governed  by  a  high  sense  of  profess- 
ional duty  and  a  remarkable  sagacity  in  detecting  judicial 
merit.  As  a  Circuit  Judge,  Mr.  Jackson  was  eminent.  No 
student  of  the  many  volumes  of  the  "  Federal  Reporter  '*  can 
fell  to  be  impressed  with  the  deamess.  the  force,  and  the 
learning  of  his  judicial  utterances.  A  good  example  of  his 
power  to  deal  m-tth  a  complicated  state  of  fecta,  and  of  law, 
and  to  control  a  jury  by  a  luminous  exposition  of  principles, 
is  to  be  found  in  the  case  of  the  Umied  SuUes  v.  Hmrper^  33  Fed. 
Rep.  47  i-*one  of  the  famous  cases  of  conspirKy  to  cheat  and 
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defraud  a  national  bank  by  a  wilful  misapplication  of  its  funds 
and  credits.  In  fact,  it  wa:i  as  a  criminal  j udgc  that  Justice  Jack- 
son is  to  be  regarded  at  his  best,  and  in  the  part  which  the  * 
Supreme  Court  of  the  United  Stites  has  been  called  on  to  play 
under  the  Act  establishing;  Circuit  Courts  of  Appeals,  confer* 
rinf;  as  it  does  an  extensive  appellate  jurisdiction  in  all  crimmal 
matters,  he  has  borne  a  full  sh9rc  and  won  a  fitir  measure  of 
renown.  The  manner  in  which  he  has  pointed  out  that  no 
writ  of  kabeoi  cor^  is  to  be  made  the  substitute  for  a  writ  of 
error  \a  memorable,  while  his  utterances  in  cases  of  murder  are 
important  and  striking.  His  constitutional  judgmentn  are  but 
lew,  and  not  likely  to  attract  attention,  save  upon  the  question 
of  the  Income  Tax,  which  will  always  be  enhanced  in  interest 
by  the  thought  that  his  opinion  was  given  at  a  time  when 
death  had  set  his  seal  upon  him,  but  when  the  mind  rallied  to 
a  most  unselfish  performance  of  duty».  at  a  critical  period  of  a 
discussion  which  attracted  universal  attention  and  invoked 
interests  of  the  greatest  magnitude. 

Justice  Strong  had  been  nearly  fifteen  years  in  retirement, 
but  it  will  be  recalled  that  he  outlived  a  most  unreasonable 
and  unfounded  prejudice  against  his  appointment,  o«ring  to  has 
views  upon  the  Constitutionality  of  Legal  Tenders— views  which 
he  had  expressed  in  SekoUinberger  v.  Brinton^  53  Pa.  I,  years 
beforo— the  soundness  of  which  will  never  be  questioned  by 
those  who  believe  that  thb  country  is  a  nation,  and  not  a  loose 
league  of  states.  It  is  said  that  he  was  Mr.  Lincoln's  choice  for 
Chief  Jttstioe  of  the  United  Sutes,  but  that  potential  reasons 
led  to  the  appointment  of  Mr.  Chase.  As  a  member  of  the 
Supreme  Court  of  Pennsylvahia,  Judge  Strong  had  estaUtshed 
a  reputatiao  for  learning  and  power  second  to  no  one  of  his 
day,  and  he  carried  into  the  Supreme  Court  of  the  United 
States  the  qualities  of  robust  common  sense,  close  logic  trained 
in  tlie  school  of  John  Locke,  and  a  judicial  style  which  is  an 
adminble  model  of  terse  and  clear  expression.  In  the  Impor- 
ta0t  work  of  extending  Federal  power  to  tlie  full  and  adequate 
protection  of  Qvfl  Rights  without  forgetting  the  *'i**HTtfffi' 
between  acts  done  by  individuals  and  acts  done  fajr  statn,  be 

Tenmeua  v.  Dmvu^  100  U.  & 
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a$7;  XejrmaA  r.  UmkdSiatn,  98  U.  S.  14S  •^  SftMii*rv> 
WVtf  I  «xM0.  100  U.  S.  303.  are  inlcfcstiiie  examples  oT  hit 
metliods  of  teawnkn.  At  the  tkae  of  Kb  resigiiatwa  «*lttt 
€>*€  was  not  dhii,  achher  waa  his  natural  Ibrae  ahaled/*  and 
nothine  hut  the  sinccrest  regret  can  attend  his  own  volnntniy 
act  by  which,  in  the  midst  of  a  most  important  and  Jnflnemial 
career,  he  hecame  jinAn*  MMpmni.        Hasiiton  I*.  Caasow. 


Owing  lo  the  ever  increasing  iosportance  of  the  subject  oT 
keal  education,  and  particulariy  to  the  recent  discussion  as  to 
riiiiiiTri_ri  ^^  >n^nts  of  the  various  s>*stenis  of  teaching,  the 
A«iy>^  addiess  of  Prof.  £.  W.  Hullcut,  of  the  Cornell 
"Jim  tJ^"  Universit|-  School  of  Law,  upon  **  The  Relation 
\l^^.  of  the  Law  School  to  the  University**  *  wOl  be 
read  with  much  interest  by  all  members  of  the 
prdlessaon  not  fortunate  enough  to  hear  it  delivered.  The  Ibl- 
tbwiai;  brief  resume  of  the  address,  prepared  by  the  author^ 
courtesy  for  publication  here,  win  convey  a  general  idea  of  the 
conclusion  at  which  Rrof.  Huflcut  arrives : 

There  were  sevcnty«three  bw  schoob  open  during  the  past 
year  in  the  United  Suies  for  the  reception  of  students.  Of 
these  all  but  seven  are  connected  with  the  colleges  or  unhrar- 
sities. 

Nearly  nine  thousand  students  were  enrolled  in  these  schools, 
of  whom  hut  twenty  per  cent  were  college  graduates.  Iii  fifty 
univemity  law  schools  the  average  of  college  graduates  was 
but  hm  per  cent.  In  these  same  schools  there  are  practically 
no  requirements  for  admbsion,  and  when  there  are  any  require- 
menu  they  foil  considerably  below  the  requirements  for  admis- 
sion to  the  Freshman  cbss  of  the  college. 

The  university  law  schools  owe  it  to  themselves  and  to 
the  proiession  to  lift  these  standanis  of  legal  education.  Until 
very  recently  there  has  been  no  relation  whatever,  save  a 
nominal  one,  between  the  law  school  and  the  unhrenlty. 
While  the  standards  for  admission  and  graduation  in  the  Uni- 
versities have  steadily  advanced,  the  law  schools  have  made 
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Ullle  hwpiowinml  ia  requirements  fcr  admistioii  or  in  tbe 
nuittcr  of  confbnaii^  to  imivtnity  etuidM^  oTcdocatiQn, 

Somt  advnnce.  however,  his  been  made.  llKni(li  curioiii^ 
eoottgli  it  indicates  a  wide  dUfcrenoe  of  opinion  •!  to  the  nature 
of  the  relation  of  the  lav  school  to  the  univnrsily.  Thus  hr 
the  attempts  tp  create  a  resl  reUtion  between  the  two  have 
taken  three  quite  distinct  directions,  which,  for  convenience, 
oMy  be  termed  the  Harvard  plan,  the  Stanford  plan  and  the 
Cotnellplan. 

The  Harvard  plan  is  to  treat  the  law  school  as  practical^ 
a  gtadoafte  department  of  the  university.  Beginning  with  the 
academic  year,  1S96-97,  only  those  having  a  baccalaureate 
degree  hi  arts,  Klerature,  philosophy  or  science  from  some 
approved  university  or  collq{«,  or  those  qualiftcd  to  enter  the 
senior  class  of  Harvard  College,  will  be  admitted  to  the  school 
as  candidites  for  a  degree.  This  insures  an  adequate  prelimi- 
nary education  and  h  a  long  step  toward  raising  the  standards 
of  legal  education.  It  is  obvious,  however,  that  very  few 
schools  can  venture  to  follow  this  leadership  for  the  present 
It  would  be  unwLie  to  adopt  i^rerywhere  a  standard  which 
would  drive  the  bulk  of  the  students  back  into  the  offices  for 
their  l^gal  training. 

The  Stanford  plan  is  to  treat  the  school  as  practically  an 
undergraduate  department  of  the  university*.  Students  in  that 
university  elect  any  onto  dqMrtmcnt  for  the  major  part  of  their 
work,  and,  for  the  purposes  of  this  election,  kw  is  placed  upon 
precisely  the  same  basb  as  any  other  department.  It  follows 
that  the  requirements  for  admissfon  are  the  same  tbr  all 
students  whether  thdr  mi^or  work  is  law  or  literature  or  any 
branch  of  the  humanities  or  of  science.  Those  electing  Uw 
are  graduated  with  the  degree  of  Bachelor  of  Arts  in  Law. 
A  posi-graduale  law  courw  is  projected,  open,  Kke  other  post- 
graduate dqMrtments,  to  graduates  who  have  spcdaliaed  dur> 
hig  the  undergraduate  course  In  the  corresponding  sulject . 
This  plan  seems  an  admirable  one,  but  it' can  Im  adopted  only 
hi  univeraites  having  a  curriculum  similar  to  that  of  Stenford. 

The  Cornell  plan  is  to  treat  the  school  as  an  ^dependent 
ofgpniiation  witMn  the  university,^  but  to  ralate  the  school  to 
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Other  de;}aftinents  by  permitting  juniors  and  acniori  in  die 
Uni\'crsity  to  elect  subjects  in  tlie  law  school  equivalent  to 
one  year  of  law  work,  and  count  the  same  toward  the  baco- 
Uureate  degree  in  arts,  philosophy  or  science  If  the  reroain- 
ing  work  of  the  school  is  taken  after  gnuluation  the  degree  in 
law  in  then  conferred.  By  thi.^  plan  the  student  shortens  the 
cAMiMne«i  work  of  the  college  and  law  courses  by  one  year. 
Tl«e  law  studenu  who  do  not  come  to  the  school  through  the 
umvcr«ity  ^re  permitted  to  elect  studies  in  the  college,  particu- 
larly in  history  and  political  sdcnoe.  Some  students  of  this 
clisH  take  a  year  longer  for  their  Uw  course  than  is  required, 
ami  enlarge  the  course  of  study  by  elections  in  other  depart- 
ments. This  plan  is  followed  already  in  several  universities 
and  it  seems  with  entire  satisfaction. 

Of  the  three  plans  of  relating  the  law  school  to  the  univer- 
sity, the  third  seems,  under  all  the  existing  conditions,  the  most 
practicable.  It  needs,  however,  to  insure  higher  qualilicationi, 
one  additional  feature.  At  present  a  student  may  enter  the 
school  with  a  preliminary  education  lower  than  that  required 
for  admission  to  the  college,  and  take  only  the  required  law 
work.  'The  door  is  still  open  for  those  who  are  inadequately 
prepared.  To  meet  this  defect  there  are  two  possible  remc 
dic^.  The  first  it  to  raise  the  entrance  requirements  to  about 
what  would  be  required  to  enter  the  the  junior  class  of  the 
college.  The  second  is  to  require  those  students  who  do  not 
come  to  the  schools  through  the  university  to  take  a  year 
longer  for  their  course  than  those  who  do,  and  to  occupy  the 
additional  time  thus  required  in  studies  selected  from  the  col- 
lege. Each  of  these  altematiixs  has  much  to  commend  it, 
and  perhaps  there  is  little  to  choose  between  them.  Either 
would  certainly  raise  the  standards  of  legal  education. 

The  University  Law  Schools  ought  to  feoe  these  problems 
and  solve  them.  The  cause  of  legal  education,  and  therewith 
tlie  most  vital  interests  of  society,  is  In  their  hands.  The  law 
office  is  fast  losing  its  fun<;tion  as  a  training  school.  The 
schools  are  more  and  more  to  educate  the  members  of  the 
profession.  They  ought  to  educate  them  in  the  true  univer- 
sity spirit,  broadly  and  deeply,  not  as  makers  of  craftsmen  but 
as  promoters  of  legal  scholarship. 
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We  print  this  month  the  opinion  of  Judge  Ritchie,  oT  the 
Superior  Court  of  Balttmore,  referred  to  last  month,  in  which 
he  holds  that  the  purchaser  of  a  section  in  a  Pull- 
man sleeping  car  for  a  given  trip  has  the  right, 
on  leaving  the  train  before  he  reaches  his  destina- 
tion, to  transfer  the  use  of  his  section  to  another 
first-class  passenger,  for  the  rest  of  the  trip  for 
which  it  was'sold. 

"Thb  suit  is  brought  to  recover  damages  for  having  been 
ejected  from  a  certain  section  in  one  of  the  defendant's  sleep- 
ing cars.  So  fiur  as  it  is  necessary  for  me  to  refer  to  the  facts 
in  the  case,  they  ire  as  follows:  On  the  30th  of  September. 
1893,  Mr.  Curiander  and  his  wife,  the  plaintiffs,  left  Baltimore 
upon  the  Baltimore  and  Ohio  Railroad  for  Chicago;  on  the 
nme  day  some  gentleman  and  his  wife,  whose  names  are  not 
known,  but  whom  I  will  designate  as  Mr.  and  Mrs.  "  X.,** 
boarded  the  same  train  at  Washington  for  the  same  dty.  All 
parties  were  entitled  to  a  first-^lass  passage  to  Chicago. 

"  Mr.  X.  had  bought  and  paid  for  the  use  of  section  nu^itx^r 
one  on  the  Pullman  Sleeper,  "Valley  Falls,"  attached  iq  s^id 
train,  from  Washington  to  Chicago,  and  held  a  ticket  for  the 
tune.  The  only  restrictfoo  printed  upon  this  ticket  was 
"Good  for  this  date  and  car  only  when  accompanied  by  a 
im-daw  railroad  ticket.**    During  the  day  the  Pullman  con- 
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ductor  took  up  this  tklcct  and  gave  Mr.  X.  in  Kcu  theraof  a 
check  for  the  ute  of  the  aectson  in  question.  This  check 
showed  on  its  fooe  the  same  trip,  that  is,  ftom  Washington  to 
Chicago,  and  the  only  Umitation  on  k  toudiing  its  use  was: 
*This  check  is  good  for  this  trip  only.'  On  the  evening  of ' 
the  same  day,  at  Pittsburg,  Mr.  Curlander  bought  for  himself 
and  wifo  the  upper  berth  of  sectkm  six  in  the  same  car  and 
paid  for  its  use  from  that  point  to  Chicago.  On  the  ncsct 
morning,  after  the  car  had  been  arranged  for  day  travel,  it 
was  found  that  the  seats  which  went  with  the  upper  berth 
were  those  which  fooed  the  rear  of  the  car  and  required  the 
plaintifls  to  ride  backwards.  After  riding  a  short  time  in  this 
position  Mrs.  Curlander  had  a  severe  attack  of  nausea ;  observ- 
ing her  sickness  Mrs.  X.  invited  her  to  a  seat  in  her  sedkw, 
where  she  rode  fodng  the  engine,  and  was  much  relieved  by 
her  change  of  position.  Mrs.  X.  then  told  her  that  she  and 
her  husband  would  soon  leave  the  cir,  having  determined  to 
get  oft*  at  Deshler,  a  sutkm  aoout  seven  hours  distant  Irom 
Chicago,  and  saki  that  her  husband  wouM  give  their  section 
to  Mr.  Curlander  so  that  she  would  not  have  to  ride  back- 
wards. On  leaving  the  train  at  Deshler,  Mr.  X  accordingly 
told  Mr.  Curlander  that  he  might  have  his  section  Ibr  the  real 
of  the  trip ;  and  transferred  to  him  the  check  whkh  he  held 
for  the  same.  A  little  further  on,  at  Defiance,  the  Pullman 
conductor,  knowing  that  Mr.  and  Mrs.  X.  had  left  the  traki^ 
soM  the  section  over  again  from  that  point  to  Chicago  to 
parties  who  boarded  the  train  at  that  station.  Upon  bringing 
these  persons  to  the  section  he  found  it  occupied  by  the  plahi- 
tifts.  Being  requested  to  vacate  and  return  to  their  former 
seats,  Mr.  Curlander  told  the  conductor  thai  the  section  had 
been  given  to  him  by  Mr.  X.,  and  showed  him  the  chedc  which 
he  held  thefefor,  oflbring  to  the  conductor  at  the  same  tfane 
the  use  of  his  two  seats  hi  section  sbc.  An  altercation  ensuedi 
the  conductor  of  the  train  was  called  ki,  and  whila  there  is 
some  conflict  as  to  whether  the  Section  was  the  ad  of  the 
deibidant  or  of  the  train  conductor,  the  plaintifls  were 
pelkd  to  vacate  the  section.  Soon  after  returning  to 
former  seat,  Mrs.  Curlander  again  suflbod  from  severe  i 
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and  continued  todoao  until  she  reftched  Chicago.  The  plaint- 
M  remained  in  Chlcego  witiiout  special  incideni  until  October 
lodi,  meanwhUe,  from  time  to  time,  visiting  the  World's  Fair, 
and  on  thai  day  Mrs.  Curlander  wan  taken  with  an  illness 
peculiar  to  her  then  condition.  She  stsried  for  home  on  the 
lath,  and,  though  she  had  not  then  entirely  recovered,  she 
seems  to  have  suffered  no  mateiisl  after-eflbcts  from  this  sick- 
ness. TMs  Mckness  also  is  included  as  an  dement  in  the 
claim  for  damages. 

**  The  sleeping  car  belonged  to  defendant,  and  was  attached 
to  this  train  under  contract  with  the  railroad  company,  the 
defendant  being  entitled  to  all  proceed!  from  the  sale  of  seats 
or  berths. 

"  The  important  question  at  the  threshold  of  this  case  is  as 
to  the  right  of  Mr.  X.,  on  leaving  the  train,  to  transit  the  use 
of  his  section  to  Mr.  Curbmder  for  the  reit  of  the  trip  to 
Chicago.  Neither  the  able  counsel  nor  the  court  have  been 
able  to  ffnd  any  ^ase  in  which  this  queition  hu  been  passed 
on,  or  any  text>book  in  which  the  author  expresaet  an  opinion 
upon  it.  It  is  conceded  that  the  ticket  for  a  section  on  a 
sleeping  car  is  transferable  by  delivery  at  any  time  before  the 
holder  enters  upon  the  journey  for  which  it  is  purchaied,  but 
it  is  contended  that  if  he  once  enters  upon  his  ^rip  and  leaves 
the  trahi  before  arriving  at  his  destination,  he  abandons  or 
forfeits  his  right  in  such  section  for  the  balance  of  the  trip  for 
which  it  was  soM. 

**  If  this  be  so,  the  passenger  having  bought  and  paid  for 
the  use  of  the  section  for  the  whole  of  the  designated  trip,  the 
restriction  sgainst  the  transfer  must  be  found  either  in  the 
express  terms  of  the  contniet,  by  implication  from  its  terms, 
or  by  constnic&m,  from  the  nature  of  the  contract.  There 
is  no  exprsss  provision  against  transfer,  and  the  defendant 
contends  that  the  restriction  arises  from  the  nature  of  the  co»> 
tTMt,  and  also  by  implication  from  some  of  its  terms. 

"  In  the  absence  of  authority  upon  the  direct  questioa  as 
aifected  by  the  nature  of  the  contract,  the  defendant  rriics 
upon  a  supposed  analogy  between  the  eontnet  of  carriage  by 
a  lallroad  comnaay  and  a  contract  for  the  use  of  a  1 
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a  tleqiing  car,  and  nivokes  the  rule  of  construction  which  ii 
appKed  to  the  oontract  of  carriage.  It  b  well  settled  that  the 
usual  contract  of  carriage  from  one  point  to  another  on  the 
same  road  is  an  entire  contract,  involving  a  continuous  trip, 
though  the  ticket  be  silent  in  this  respect,  and  that  when  the 
passenger  has  once  selected  his  tnun  and  started  upon  his 
journey,  he  has  no  right  to  stop  cfwr  at  an  intermediate  point 
and  then  resume  his  journey  upon  another  train  on  the  same 
ticket  Such  a  oontract  is  construed  to  import  a  continuous 
trip  by  the  same  train  because  of  the  nature  of  the  undertaking. 
The  reasons  for  such  construction  are  fully  slated  in  AfirC/vf/i 
Cue,  34  Md.  533,  and  the  numerous  other  authorities  cited 
by  defendant  But,  assuming  the  analogy  claimed,  these 
cases  would  not  control  the  question  here,  because  in  thn  case 
there  was  no  eflbrt  made  to  use  this  section  check  on  a  later 
or  another  train,  but  only  on  the  trip  for  which  it  was  issued. 
It  may  be,  as  defendant  contends,  that  a  continuous  trip  under 
a  contract  of  carriage,  means  a  continuous  trip  by  the  same 
person  as  well  as  on  the  same  train,  though  I  intimate  no 
opinion  on  that  point,  but  while  there  are  two  cases  submitted 
by  defendant,  in  which  the  courts  say  cdiUr,  that  such  b  the 
law,  they,  and  all  others,  were  cases  in  which  the  original 
holder  or  assignee  of  a  partly  used  railroad  ticket,  good  only 
for  a  continuous  trip,  attempted  to  use  it  on  another  train. 
Some  of  the  reasons  given  why  the  same  holder  cannot  resume 
his  journey  on  another  train  might  apply  to  the  case  of  the 
use  of  the  ticket  by  another  person  on  the  same  train,  while 
others  would  not 

*'  But  assuming  that  the  railroad  contract  of  carriage  means 
a  continuous  trip  by  the  same  person,  and  on  .the  same  tain, 
b  there  anything  in  the  nature  of  the  contract  for  the  use  of  a 
section  on  a  sleeping  car  that  requires  a  similar  construction  ? 
The  defendant  claims  that  the  contracts  are  analogous,  and 
should  receive  a  like  construction.  I  do  not  think  so.  The 
two  contracts  are  essentially  diifferent  in  character ;  they  are 
made  with  different  companies,  relate  to  different  auhject- 
matters,  and  are  perfectly  distinct  in  thdr  undertaking.  The 
contract  with  the  railroad  compaiiy  b  a  oontract  to  carry;  the 
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contract  with  the  PuUnian  Compimy  has  nothing  to  do  with 
the  transportation  of  the  panitengcr,  and  has  no  relation  to  the 
contract  of  the  railroad  com|>any  further  than  that  the  PuUmaa 
ticket,  or  check,  is  not  good  unless  accompanied  by  a  first- 
class  railroad  ticket.  The  contract  for  the  use  of  a  section  is 
described  in  the  text-books  and  in  the  regulations  of  the  com- 
pany as  a  contract  of  sale — a 'sale  of  a  gi\*en  *'  space  **  in  a 
designated  car.  It  is  a  hiring  or  a  firosi  lease  of  the  sectioo, 
and  gives  to  the  passenger  the  right  to  the  use  of  the  same 
with  its  comforts  and  conveniences  between  the  points  desig- 
nated on  the  ticket.  This  is  the  right  sold  and  the  right  paid 
lor.  The  Pullman  Company  has  no  active  service  to  perform 
under  its  contract  with  the  passenger ;  it  has  only  to  permit 
liim,  without  interference,  to  have  the  use  of  the  section  it  has 
sold  him.  So  iar  as  it  does  in  hot  carry  the  passenger  in  one 
of  its  cars,  that  is  a  matter  of  contract  between  it  and  the 
railroad  company,  with  which  alone  the  contract  of  carriage  is 
made.  The  railroad  company  will  carry  him  in  one  of  its  own 
coaches ;  or  if  he  contracts  with  the  Pullnum  Company  lor  the 
use  of  a  secikm,  the  railroad  company  provides  lor  his  trans- 
portation in  a  Pullman  car  by  its  contract  with  the  Pullman 
Company.  The  distinct  character  of  the  contract  made  by  the 
passenger  with  each  company  b  shown  in  Uinek*s  Cmu,  108 
N.  Y.  «o. 

"  When  the  passenger  has  selected  his  train  and  has  called 
on  the  railroad  company  to  perform  its  contract  and  carry  him 
to  his  destination,  and  the  company  tenders  itself  ready  to 
periorm,  and  furnishes  the  necessary  means  and  aocommoda- 
tk>ns,  there  is  good  reason  why  he  should  not  be  permitted  to 
stop  off  at  one  or  more  intermediate  stations,  and  afterwards 
resume  hb  journey  on  the  same  ticket  Under  the  contract 
of  carriage,  the  railroad  company  must  furnish  accommoda- 
tions and  has  active  services  to  perform,  and  when  it  has  once 
responded  to  the  demand  of  the  passenger  and  has  partly  per- 
formed its  duty  and  stands  ready  to  perform  the  rest,  it  would 
be  unreasonable  to  require  it  to  stand  ready  again  -and  again 
to  respond  to  the  call  of  the  passenger  according  as  he  may 
please  to  break  hb  journey.    Further  reasons  lUtfed  in  the 
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authorities  why  the  railroad  contract  is  construed  to  mean  » 
continuous  trip  by  the  same  train  are  that,  the  contrary  doc- 
trine would  impose  on  the  carrier  additional  duties,  the  remoi'sl 
of  the  passenger  and  his  baggage  from  one-  train  to  another* 
an  increased  risk  of  accidents,  and  a  hindrance  and  delay  not 
contemplated.  It  is  contended  that  the  same  reasons,  or 
some  of  them,  prevent  the  passenger  when  leaving  the  train 
from  making  a  valkl  transfer  of  his  railroad  ticket  to  some  one 
ehe  for  the  rest  of  the  trip ;  and  further,  that  the  same  consid- 
erations require  a  similar  construction  of  the  contract  made 
with  the  Pullman  Company.  But  from  the  diflerent  nature  of 
the  contracts,  none  of  these  reasons  apply  in  the  case  of  the 
sale  of  a  section  in  a  sleeping  car,  and  they  do  not  require  that 
a  continuous  trip  under  the  Pullman  contract  should  be  con- 
strued to  mean  a  continuous  trip  by  the  same  person.  The 
contract  being  for  the  use  of  a  given  section  on  a  given  train, 
necessarily  imports  a  continuous  trip  by  that  train,  and  the 
Pullman  Company  needs  no  protection  against  a  demand  for 
the  use  of  the  same  section  on  the  same  ticket  on  a  later  day ; 
no  additional  duties  are  imposed  on  the  Pullman  Company  by 
allowing  the  transfer  of  his  section  for  the  rest  of  the  trip  by  a 
fkissengcr  who  leaves  the  train ;  it  is  not  subjected  thereby  to 
any  additional  risks,  nor  to  any  hindrance  or  delay ;  it  han- 
dlc<«  no  baggage,  no  additional  attentions  are  required,  and  it 
makes  no  diflcrcncc  whether  the  porter  makes  up  the  berth 
and  dusts  off  the  seat  for  one  passenger  or  another.  The 
c<»mpany  sells  the  use  of  its  section,  with  the  right  to  some 
trifling  services  from  its  porter,  from  one  point  to  another,  and 
is  paid  in  full  for  the  same ;  it  can  make  no  possible  diflcrence 
to  it  whether  the  section  is  occupied  by  one  first-class  passen- 
ger or  another,  and  whoever  may  hold  it,  the  company  can  be 
called  upon  to  do  or  furnish  nothing  that  it  has  not  agreed  to 
and  been  paid  for.  If  the  holder  leaves  the  train  without 
transferring  his  section,  it  might  be  inferred  that  he  had  aban- 
doned it  to  the  company  and  it  might  be  resold,  but  when  the 
company  undertakes  to  sell  again  what  it  has  already  once 
sold  and  been  paid  for,  it  docs  so  at  the  risk  of  trespassincr 
upon  the  rights  of  others. 
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"  It  Is  held  in  Searle's  Case.^i  ^tA.  Rep.  330,  that  the  pur- 
chaser of  a  section  may  share  its  use  with  any  proper  persons 
whom  he  invites  into  it;  this  is  because  he  has  purchased  the 
use  of  the  whole  section,  and  as  he  can  bestow  on  othen  the 
right  to  use  part  of  it  while  he  is  there,  I  can  see  no  reason 
why  he  cannot  confer  upon  them  the  right  to  continue  the  use 
of  it  when  he  leaves  the  train  before  the  end  of  the  trip  for 
which  it  has  been  sold.  It  is  also  conceded,  as  I  have  said» 
that  the  purchaser  may  transfer  his  section  before  he  enters 
upon  his  journey.  I  can  see  no  reason  why  it  should  become 
absolutely  non-transferable  the  moment  after  he  surts.  I  can 
see  no  reason  why  he  cannot  transfer  it  immediately  after  start- 
ing, if  he  chooses  to  ride  in  a  passenger  coach ;  or  why  two 
passengers  might  not  exchange  sections;  or  why,  after  having' 
gone  half  of  his  journey,  the  holder  might  not  then  transfer 
his  section  for  the  balance  of  hb  trip,  and  himself  withdraw 
into  a  passenger  coach.  It  is  conceded  that  he  can  make  such 
transfers  as  long  as  he  remains  on  the  train,  pro\'ided  he  gives 
notice  to  the  conductor  and  gets  his  assent  But  the  assent  of 
the  defendant  to  such  transfers  is  not  necessary,  because  there 
is  no  condition  in  the  contract  which  requires  it.  If  the  holder 
of  the  section,  after  having  gone  part  of  his  journey,  can  trans- 
fer it  to  another  for  the  rest  of  the  trip,  he  himself  continuing 
on  the  train  but  riding  in  a  passenger  coach,  as  I  think  he  can 
do,  he  can  make  a  valid  transfer  on  leaving  the  train,  because 
it  makes  no  difference  to  the  Pullman  Company,  which  has 
nothing  to  do  with  his  contract  of  transportation,  whether  he 
withdraws  into  a  passenger  coach  or  leaves  the  train. 

**  It  is  further  contended  that  the  condition  on  the  ticket  that 
it  is  good  'only  when  accompanied  by  a  first-class  railroad 
ticket,'  and  the  limitation  on  the  ccmductor's  check  that  it  is 
'good  for  this  trip  only,'  and  the  feet  that  the  through  rate 
from  Washington  to  Giicago  is  less  than  the  aggregate  rate 
of  a  section  from  Washington  to  Deshler  and  then  from  Desh- 
ler  to  Chicago,  imply  a  restriction  against  transfer  after  the 
holder  has  once  started.  I  cannot  accept  this  view.  The 
condition  on  the  ticket  is  simply  a  designation  of  the  class  of 
perKMis  who  alcMie  are  entitled  to  avail  therosdve!«  of  the  con- 
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vcniencet  of  the  ileqiini;  car ;  it  woukJ  prevent  the  tmisfer  of 
a  sectHM  to  one  who  did  not  hold  a  lirst-clam  railroad  Mod, 
but  the  condition  rather  hnplics  that  such  cans  are  open  to  all 
uho  do  have  such  tickets.  '  This  trip'  meauis  the  trip  sutod 
on  the  lace  of  the  check  upon  which  is  found  the  restriction, 
that  is,  from  Washington  to  Chicago.  No  attempt  was  made 
to  use  it  on  any  other  trip  than  the  trip  lor  which  the  check 
expressly  states  that  it  was  good.  Even  if  'this  trip '  under 
the  contract  of  carriage  would  from  its  nature  be  construed  to 
mean  a  trip  by  the  same  person  as  well  as  on  the  same  train, 
there  is  nothing,  as  I  have  endeavored  to  show,  which  would 
require  these  words  to  receive  the  same  construction  under  the 
contract  in  question.  To  construe  this  condition  as  meaning 
'good  for  this  trip  only  ^rndgopdamfyim  the katuU ^ iki kdder 
wk4  stmts  with  it,'  would  be  nothing  less  than  interpolating  a 
material  condition  not  in  the  contract. 

*' There  is  nothing  m  thelact  of  a  reduced  rate  which  ii.iplies 
non-transferahility.  It  may  well  be  that  the  company  prcfen 
by  one  transaction  to  sell  a  section  for  a  long  trip  at  a  reduced 
rate  rather  than  chance  its  sale  at  higher  local  rates  to  severd 
successive  purchasers  between  intermediate  stations.  It  is  set- 
tled that  the  usual  return  coupons  of  round-trip  excursion 
tickcU,  which  arc  always  sold  at  reduced  rates,  are  transfer- 
abk;:  Cmrsten's  Cmu,  44  Minn.  454;  if^ffmam's  Cau,  4$ 
Minn.  53 ;  Slee/cr*s  Out,  100  Pa.  2$y  ;  and  where  a  through 
straight  ticket  over  several  roads  is  sold  at  a  reduced  rate,  the 
passenger  at  the  end  of  any  one  road  may  transfer  any  remain- 
ing coupons:  XirMs'  Que,  33  Oregon,  123.  The  condition 
on  a  railroad  ticket  that  in  consideration  of  a  reduced  rate  it 
is  ncit  transferable  is  good,  but  non-transferability  will  not  be 
implied  Irom  the  mere  fiict  of  a  reduced  rate.  If  the  reduced 
rate  does  not  afiect  the  right  to  transfer  the  railroad  ticket, 
there  is  no  reason  why  it  should  prevent  the  transfer  of  the 
Pullman  ticket 

'*  It  follows  from  what  I  have  sak!  that,  in  my  judgment,  the 
transfer  of  the  section  in  question  to  Mr.  Curlander  was  valid, 
and  the  qection  of  his  wife  therefrom  was  wrongful.  There 
bein;*  no  restriction  upon  its  traa5fer  in  the  terms  of  the  con« 
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tract,  except  as  against  such  as  are  not  first-class  passengers^ 
nor  in  the  nature  of  the  contract,  or  to  be  implied  from  any 
of  Its  conditions,  there  certainly  are  no  considerations  of  public 
policy  or  convenience  which  call  on  the  court  to  so  construe 
the  voluntary  contracts  of  this  defendant  as  to  enable  it,  con- 
trary  to  the  wbhes  of  the  first  purchaser,  to  sell  the  same  thing 
twice." 

According;  to  a  recent  decision  of  the  Supreme  Court  oi 
Utah,  when  a  pa<«ei):^er  leaves  the  station  to  which  he  has 
come  as  a  passenger,  to  engage  in  his  own  aflairs» 


rwpNjirfiLr  ^  relation  as  a  passenger  ceases,  and  the  carrier 


IS  not  liable  for  an  aMauIt  on  him,  on  the  grounds 
of  the  comfiany  outside  the  station,  committed 
afkcrift'ards  by  its  section  foreman,  because  of  private  ill-will, 
and  not  permitted  by  the  company;  but  when,  after  t>cing  thus 
assaulted,  the  quondam  passenger  returned  to  the  station,  and 
was  there  again  assaulted  by  the  section  foreman  and  others,  in 
the  presence  of  the  station  agent,  to  whose  orders  the  foreman 
wa«  subject,  but  who  made  no  earnest  efibrt  to  protect  him, 
the  company  was  liable  for  the  last  assault:  lOramis  v.  Rk 
CraHde  Wesierm  Ry.  C:,  41  Pac.  Rep.  717. 

The  Supreme  Court  of  California  has  lately  held,  that  an 
ordinance  which  makes  it  unlawful  "  for  any  person  to  have  in 
his  posM»sion,  unless  it  be  shown  that  such 
possession  is  innocent,  any  lottery  ticket,  is  uncon- 
stitutional, inasmuch  as  it  places  on  the  person 
accused  of  its  violation  the  burden  of  showing  the 
innocence  of  his  possession  (which  would  seem  to  be  practi- 
cally impossible) :  In  re  Womg  Home,  41  Pac.  Rep.  693. 

Upon  a  trial  for  larceny  the  question  whether  the  goods 

were  taken  mrnim^  /mrmndi  is  a  question  of  fiict  for  the  jury; 

and  therefore  it  has  been  hekl  lately   by   the 

Queen's  Bench  Division,  that  a  conviction  was 

wrong,  on  the  ground  that  there  had  been  no 

finding  by  the  jury  that  the  prisoner  had  acted 

'"^       mtum^/knutdi  when,  at  the  dose  of  a  case  in  the 

quarter  lewioni,  the  jury  announced  that  they  had  not  agreed 
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«poa  their  venlkt,  but  Uwchainnan,  having  asked  them  if  they 
believed  the  evidence  for  the  prosecution,  and  having  received 
an  allirmative  answer,  directed  a  verdict  of  guilty  to  be 
entered :  Qtiffm  v.  Fmnitrpmgk,  [1895]  2  Q.  B.  484. 

The  Supceme  Court  of  Appeab  of  Virginia  has  recently 
decided  a  veiy  interesting  point  of  criminal  law,  to  the  effect 
that  under  the  code  of  that  state,  ff  3905,  3906, 
which  provide  for  sentencing  lor  a  life  a  convict 
who  has  been  previously  twice  sentenced  to  the 
penitentiafy,  no  one  can  be  so  sentenced  unless  it 
appears  that  the  pcevious  oAences  for  which  he  has  been  sen- 
tenced were  penitentiary  oflences  in  themselves  when  coow 
mitted,  and  not  merely  nude  so  because  of  repeated  convic- 
tions and  sentences  for  oflences  which  would  otherwise  be  mis- 
demeanors :  St^T%T  V.  C«Mr«mncH'tf/M,  23  S.  E.  Rep.  874. 

Statutes  which  subject  a  criminal  convicted  of  a  second  or 
third  oflencc  to  a  severer  punishment  therefor,  are  not  in 
violation  of  the  ccmstitutional  provision  that  no  one  shall  be 
tm-ice  put  in  jeopard^*  for  the  same  oflcnce.  The  increased 
punishment  b  not  inflicted  for  the  first  oflence.  but  because  of 
the  criminal's  persistence  in  crime:  Pto,  v.  Martim,  47  CaL 
113;  Kcify  V.  A».,  115  III.  583;  Rau's  Out,  2  Pick.  165; 
Simrtfz^mt  v.  C^muwnefmitk,  158  Mass.  598 ;  S  C.  33  N.  E. 
Rep.  648 :  J^gmiis  v.  Stau,  48  Wis.  647.  For  the  same 
reason,  thc>*  are  not  open  to  the  objection  that  they  are  ixf^ 
facte^  even  when  the  prior  convictions  occurred  before  the 
pas^a^e  of  the  act  imposing  the  additional  penalty :  Ex  park 
Gn/urri's,  4$  Cal.  439;  CmiMMinnWM  v.  Grmvrs,  155  Ma.«. 
163 ;  S.  C,  39  N.  E.  Rep.  579 ;  BUukbmm  v.  Stafr,  50  Ohio 
St.  438  ;  S  C,  36  N.  £.  Rep.  18 ;  Rand  v.  CotmmomuKMi, 
9  Gtitt  (\^a.)  738.  Such  statutes,  however,  cannot  apply  to 
the  cose  of  a  conviction  for  an  oflence  committed  after  that 
for  which  the  prisoner  \a  on  trial,  but  for  which  he.  is  fint 
tried :  Rami  v.  CammamixaiA,  9  Gratt  (Va.)  73ft. 

If  it  is  intended  to  impose  upon  the  criminal  the  ackiitional 
punishment  for  repeated  oflences,  the  indictment  must  allege 
that  the  defendant  had  been  previously  convicted,  sentenced, 
and  imprisoned  (once  or  twice,  as  the  case  may  bej  in  some 
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penal  institution  for  felonies,  (as  such  penalties  are  usually 
only  prescribed  for  felonies  or  penitentiary  oflences.)  describe 
ing  each  separately :  Tutde  v.  CammoKwealtk,  2  Gray,  505  ; 
CommoHwealth  v.  Harrington,  1 30  Mass.  35 ;  Stmrttvani  v. 
CcmmoHwtaltk,  158  Mass.  598;  S.  C,  33  N.  E.  Rq>.  648; 
Commomvealih  v.  Walker^  (Mass.)  39  N.  £.  Rep.  1014 ;  State 
V.  Austin,  113  Mo.  538;  Blaekbmm  v.  StaU,  50  Ohio  St. 
428 ;  S.  C,  36  N.  E.  Rep.  18. 

As  a  general  rule,  the  courts  have  no  discretion  in  the 
matter  of  imposing  sentence  under  the  habitual  criminal  acts. 
If  the  indictment  alleges  and  the  jury  finds  the  necessary  Cicts» 
the  court  must  impose  the  additional  punishment :  Combs  v. 
Commonwealth,  (Ky.)  20  S.  W.  Rep.  268 ;  Sturtivant  tr.  Com^ 
momvealth,  1 58  Mass.  598  ;  S.  C,  33  N.  E.  Rep.  648 ;  Black* 
htm  V.  Stale.  50  Ohio  St.  428;  S.  C,  36  N.  E.  Rep.  t8. 
And  if  the  indictment  does  so  allege  and  the  jury  does  so  find, 
the  additional  punishment,  if  not  included  in  the  sentence, 
cannot  be  legally  awarded  against  the  convict  on  an  informa- 
tion afterwards  filed  for  that  purpose :  Ptumbly  v.  Comtnon'- 
wealth,  2  Mete.  413.  It  is  not  necessary,  unless  required  by 
statute,  that  the  subsequent  conviction  or  convictions  should 
be  for  the  same  identical  offence  or  character  of  offence.  It  is 
sufficient  if  the  accused  has  been  convicted  of  any  one  of  the 
offences  of  the  grade  named :  Keify  v.  Peo.,  115  111.  583. 

According  to  the  Supreme  Court  of  Michigan,  an  act  which 

prohibits  the  printing  on  the  official  ballot  of  the  name  of  a 

eitctiMM,     candidate,  who  receives  the  nomination  of  two  or 

Bi>M*i»*       more  parties,  in  more  than  one  column,  is  a  valid 

*  ^     exercise  of  the  power  conferred  on  the  legislature 


by  the  Constitution.  (Art.  7.  S  6).  *«to  pass  laws 
to  preserve  the  purity  of  elections  and  guard  against  abuses  et^ 
the  elective  franchise" :  Todd  v.  Board  of  Election  Comrs^  64- 
N.  W.  Rep.  496. 
The  question  of  the  validity  of  irregularly  marked  ballot* 
I  to  be  one  that  it  Is  impossible  to  settle  finally.    In  VaffSer^' 
ktog      Brakke,  64  N.  \V.  Rep.  180,  the  Supreme  Court  oT 
M0       South  Dakota  has  recently  decided  a  number  e^^ 
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qucstiont  with  regard  to  the  validity  of  ballots  cast  under  the 
laws  of  that  state.  These  are  practically  the  same  as  have 
ariitcn  in  most  <if  the  other  states,  but  of  course  depend  lor  their 
dednion  upon  the  wording  of  the  statute.  The  relevant  part  of 
this  is  as  follows : 

**  The  voter,  after  retiring  to  the  booth  as  provided  by  sec- 
tion twenty-live  of  said  chapter,  may  make  a  cross  in  a  circle 
to  be  printed  lor  that  puqpose  at  the  head  of  each  ticket,  over 
the  ticket  he  desires  to  vole,  and  if  he  desiies  to  vote  for  any 
candidate  on  any  other  part  of  the  ballot,  he  may  eiaae  the 
name  of  the  candidate  lor  that  office  on  his  ticket,  and  place  a 
cross  to  the  left  of  the  name  of  such  person  for  whom  he 
destires  to  vote,  and  in  case  a  voter  does  not  wish  to  vote  a 
party  ticket,  he  need  not  cross  the  drde  at  the  top,  but  may 
put  a  cross  at  the  left  of  the  name  of  any  candidate  for  whom 
he  wishes  to  vote**:  Laws  S.  Dak.  1893.  c  9o,  f  4. 

*'  Tickets  marked  in  a  circle  at  the  top  with  a  cross  showing 
the  intention  of  the  voter  to  designate  such  ticket  as  his  vote, 
shall  be  counted  throughout,  except  when  a  name  is  erased 
with  a  lead  pencil  or  otherwise,  and  a  cross  to  the  left  of  say 
name  on  any  other  ticket  shall  be  taken  as  a  vote  for  such 
person :  Provided  the  name  of  the  candidate  for  the  same  office 
en  the  ticket  marked  at  the  top  by  the  voter  is  erased,  or  it 
otherwije  appears  that  no  other  person  has  been  voted  for  the  ' 
same  office:  *'  Laws  S.  Dak.  1893,  c.  9o,  S  6. 

These  instructions,  which  seem  sufficiently  clear  and  explicit, 
are  thus  interpreted  by  the  court : 

**  The  elector  may  adopt  either  of  four  methods  in  desig- 
nating the  candidates  lor  whom  he  desires  to  vote,  first  .*  He 
may  make  a  cross  in  the  circle  at  the  head  of  a  party  ticket,  and 
in  this  manner  vote  the  entire  party  ticket.  In  such  case  that 
ticket  is  full  and  complete  and  constitutes  his  ticket.  Si^mtJ: 
He  may  make  a  cross  in  the  circle  at  the  head  of  the  party  ticket, 
and  may  erase  on  that  party  ticket  the  names  of  the  candidates 
for  whom  he  does  not  desire  to  vote,  and  not  supply  the  place 
of  the  erased  name  or  names.  He  then  votes  the  pai^  ticket, 
except  as  to  the  candklatcs  whose  names  are  erased,  and  as  to 
these  the  ticket  is  not  ftllcd.    Tkmdf  When  the  elector  has 
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made  a  cross  in  the  circle  at  the  head  of  the  party  ticket,  and 
erased  the  name  of  one  or  more  candidates  thereon,  he  may 
fill  out  his  ticket  in  whole  or  in  part  by  placing  a  cross  to  the 
left  of  the  names  of  candidates  on  other  tickets,  thus  making 
his  ticket  to  consist  of  the  names  not  erased  upon  his  own 
party  ticket  and  the  places  of  those  erased  filled  by  the  name 
or  n^mes  of  candidates  on  other  tickets.  Fourtk :  If  the 
elector  chooses,  he  may  omit  the  cross  in  the  circle  at  the 
head  of  any  party  ticket,  and  make  up  his  tidcet  by  placing 
a  cross  to  the  left  of  the  names  of  such  candidates  as  he 
desires  to  vote  for  upon  any  ticket  on  the  ballot,  the  candidates 
so  voted  for  representing  diflerent  offices  on  the  ticket.*'  The 
opinion  then  states  that  as  the  statute  has  thus  declared  the 
eflect  of  the  marks,  the  courts  cannot  go  beyond  them  in 
order  to  ascertain  the  voter's  intentkm;  nor  give  eflect  to 
that  intention,  if  he  has  Culed  to  substantially  conform  to  the 
provisions  of  the  law. 

According  to  these  principles,  it  was  decided  (i)  That  a 
cross  at  the  head  of  the  party  ticket,  but  not  within  die  circle, 
is  a  nullity ;  (3)  That  one  or  more  circles  within  the  circle  at 
the  head  of  a  party  ticket  do  not  constitute  a  cross  within  the 
circle,  and  should  be  disregarded ;  (3)  That  a  cross  at  the  right 
of  a  candidate's  name  is  not  a  mere  informality  in  the  form  of 
marking,  but  is  unauthorized  and  of  no  eflect;  (4)  That  a 
straight  diagonal  line  at  the  left  of  the  name  of  a  candidate  is 
not  a  cross,  and  cannot  be  considered ;  (5)  That  erasing  a 
name  on  a  party  ticket  marked  with  a  cross  in  the  circle  at 
the  head,  and  writing  under  it  the  name  of  the  candidate  for 
the  same  office  on  another  ticket,  is  unauthorized,  and  the 
vote  cannot  be  counted  for  the  latter  candidate ;  (to  the  same 
eflect  b  Pgnmie/y.  Htaly^  [Supreme  Court  of  South  Dakota], 
64  N.  W.  Rep.  186;)  (6)  But  that  when  the  intention  of  the 
doctor  to  make  a  cross  is  clearly  apparent,  and  the  cross  is 
made,  whether  with  a  stamp  or  otherwise,  any  mere  informal- 
ity in  making  it  should  be  disregarded ;  (7)  When  a  cross  is 
made  in  the  circle  at  the  head  of  a  party  ticket,  and  no  name 
is  erased  thereon,  it  is  to  be  counted  throughout  for  the  party 
ticket,  and  no  cross  or  mark  opposite  the  name  of  any  candi- 
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date  on  any  other  ticket  can  be  resorted  to  to  ddeat  the 
declared  eflect  of  the  cross  at  the  head  of  the  ticket;  (8)  That 
since  the  law  has  m^de  no  provision  for  a  cross  in  the  circle 
at  the  head  of  more  than  one  party  ticket,  crosses  in  the  dr- 
cIcH  at  the  heads  of  two  or  more  party  tickets  neutralise  each 
other,  and  the  ballot  must  in  such  case  be  treated  as  if  no  cross 
were  made  at  the  head  of  any  party  ticket;  (9)  That  if  the 
attempted  erasure  of  a  candid«ite's  name  on  a  party  ticket, 
profierly  marked  by  a  cross  in  the  circle  at  the  head  thereof,  is 
such  that  it  can  be  clearly  seen  that  the  voter  has  made  an 
e^ort  to  erase  the  name,  and  intended  in  fact  to  do  so,  any 
informality  in  the  mode  of  erasure  should  be  disregarded ;  and 
that  an  erasure  can  be  made  by  blotting  the  name  with  a 
cross  or  crosses  by  use  of  the  official  stamp,  as  well  as  by 
drawing  a  line  through  it;  (10)  That  when  an  elector  does 
not  make  a  cross  in  the  drele  at  the  head  of  any  party  ticket, 
he  may  indicate  candidates  for  whom  he  desires  to  vote  by 
placing  a  cross  at  the  left  of  the  candidate's  name  on  any 
ticket,  and  need  not  erase  any  name  on  the  ballot  It  was  also 
held  that  when  the  voter  writes  his  own  name  on  the  ballot, 
that  ballot  is  marked  so  that  it  can  be  identified,  and  is  void. 

In  Buckmtr  v.  Lymp,  41  Pac  Rep.  763,  the  Supreme  Court 
of  Nevada  has  very  sensibly  ruled  that,  although  the  ballot 
law  of  that  sute  (Act,  Nev.  1891,  c  40)  provkics  (f  34)  that 
"no  ballot  shall  be  deposited  in  the  ballot  box  unless  the 
watermark,  as  hereinbefore  provided,  a^ipears  thereon,  and 
unless  the  slip  containing  the  number  of  the  ballot  has  been 
removed  therefrom  by  the  inspector,  and  (f  26)  that  "  any 
ballot  upon  which  appears  names,  words,  or  marks  written  or 
printed,  except  as  in  this  act  provided,  shall  not  be  counted," 
yet  it  is  proper  to  count  ballots  from  which  the  inspector, 
through  ignorance,  failed  to  remove  the  slips  bearing  the 
number,  in  spite  of  the  fact  that  his  fiulure  to  do  so  made  the 
voter's  ballot  capable  of  identification. 

The  same  court  has  also  held  that  a  mark  which  appears  to 
have  been  accidentally  made,  and  not  from  an  evil  purpose, 
should  not  be  construed  as  a  distinguishing  mark,  so  as  to 
avoid  the  ballot.     "Adopting  this  view,  a  ballot  written  by  a 
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hand  unaccustomed  to  the  use  of  a  pencil,  or  awkwardness  in 
iu  use,  or  carelessness,  or  an  apparent  attempt  to  retrace  a 
clumsily  macie  cross  X,  or  an  eflbrt  to  make  it  more  certain, 
and  in  doing  so  employing  more  lines  than  are  necessary  to 
properly  make  a  cross,  or  a  slightly  blurred  spot  to  correct  a 
mistake,  not  indicating  an  intention  to  identify  the  ballot,  or  a 
slight  erasure  for  the  same  purpose,  or  across  made  when  the 
ballot  paper  was  defective,  and  to  avoid  the  defect,  and  make 
(he  vote  more  certain,  a  second  cross  was  made,  or  a  sb'ght 
,«mcil  mark,  clearly  made  by  accident,  and  not  design,  or 
a  stain  of  tobacco,  will  not  avoid  the  ballot  ....  But 
blurred  spots,  plainly  made  by  a  lead  pencil,  which  may  have 
been  made  for  the  purpose  of  cancelling  a  cross,  but  which 
might  have  been  made  also  for  identification,  or  a  cross  not 
opposite  the  name  of  any  candidate,  or  two  or  more  crosses 
instead  of  one,  or  a  number  of  crosses  in  a  bunch,  or  a  mark 
not  a  cross,  or  the  use  of  a  blue  lead  pencil  instead  of  a  black 
one,  [as  required  by  the  act,]  or  a  straight  line,  thus  , 

over  the  word  "No,**  or  writing  a  word  instead  of  emplo}4ng 
a  cross,  are  grounds  for  rejecting  the  ballot:*'  Dennis  v. 
CaughHn,  41  Pac.  Rep.  768. 

In  In  n  Gearvty^  41  N.  E.  Rep.  439.  the  Court  of  Appeals 
of  New  York  has  re-asserted  the  principle  laid  down  by  it  in 

/«  n  Goodmam,  146  N.  Y.  484  ;  S.  C,  40  N.  E. 

Rep.  769.  that,  under  the  Constitution  of  that 
state,  Art.  2,  f  3,  which  provides  that  '*  For  the  purpose  of 
voting  no  person  shall  be  deemed  to  have  gained  or  lost  a 
residence,  by  reason  of  his  presence  or  absence  ....  while 
a  student  of  any  seminary  of  learning,"  the  intention  to  change 
the  legal  residence  must  be  shown  by  acts  independent  of  a 
person's  presence  as  a  student,  in  order  to  entitle  him  to  vote 
in  the  new  locality ;  and  applying  this  rule  to  the  facts  of  the 
particular  cases  before  it,  decided  (1)  That  evidence  that 
a  student  coming  to  attend  a  seminary  as  a  student  notified 
the  r^istrar  of  the  place  of  his  former  residence  to  strike  his 
name  from  the  voting  list,  as  he  had  changed  his  legal  resi- 
dence, and  also  notified  the  authorities  of  the  seminary  that  be 
had  become  a  resident  of  the  town  in  whidi  it  was  situate,  h 
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object  in  so  doing  being  to  render  himself  eligible  as  a  postu- 
lant, showed  an  intent  to  change  his  legal  residence  1^  acts 
independent  of  his  presence  as  a  student ;  (2)  That  evidence 
that  a  person  went  to  a  seminary  as  a  student ;  that  he  en- 
gaged in  the  business  of  book-selling,  and  was  also  lay  reader 
in  a  church  ;  that  he  was  not  obliged  and  did  not  intend,  to 
leave  the  seminary  after  hb  course  of  study  should  be  ended, 
did  not  eitablrch  a  legal  residence  in  the  town  where  the  semi- 
nar)* is  situated ;  and  (3)  That  evidence  that  a  person  went  to 
a  seminary  as  a  student,  and  also  as  a  teacher,  and  intended 
to  est«ibli<ih  his  residence  at  the  seminary  after  hb  course  of 
study  Jihould  be  ended,  was  not  sufiSdent  to  show  a  legal 
residence  in  the  seminary  town. 


In  itiSflrMT  V.  CkturUsimi  Ugki&  Fomer  C#.,  22  S.  E.  Rep. 
767,  the  Supreme  Court  of  South  Carolina  has  enunciated 
owiftewiw^  '^'^c  ^^O'  interesting  principles  in  legard  to  the 
NvtMeMMB,  liability  of  an  electric  company  for  damages  due 
to  the  breaking  and  falling  of  its  wires,  holding 
(1)  That  an  instruction  that  if  a  cyckMie  that  coukl  not  be 
anticipated  was  the  cause  of  the  falling  of  an  electric  wire,  and, 
if  the  defendant  was  not  negligent  in  allowing  it  to  remain 
down  for  an  unreasonable  time,  it  would  not  be  liable,  b  not 
to  be  considered  as  mbleading,  on  the  ground  that  it  allows 
an  inference  that,  if  a  cyclone  which  might  have  been  antici- 
pated was  the  cause,  defendant  was  liable,  though  not  negli- 
gent in  allowing  it  to  remain  down  an  unreasonable  time,  when 
the  court  has  also  charged  that,  if  it  was  the  act  of  God,  it 
could  not  be  anticipated,  and  defendant  would  not  be  liable, 
but  that,  on  the  other  hand,  defendant  was  charged  with  the 
duty  of  placing  the  wires  so  as  to  withstand  ordinary  weather,, 
and  was  liable  if  the  accklent  was  due  to  the  feet  that  the 
wires  were  improperiy  erected,  or  had  been  allowed  to 
remain  on  the  ground  an  unusually  long  time  after  diey  were 
iMoken  down ;  (3)  That  such  an  instruction  b  not  open  to 
the  construction  that  defendant  would  be  liable,  though  not 
negligent,  if  the  felling  of  the  wire  was  caused  by  a  daas  of 
storm  other  than  a  cyclone,  or  by  a  storm  of  not  quirr  the 
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same  degree  of  violetice  as  a  cyclone,  when  the  word 
*'  cyclone  **  was  used  because  the  witnesses  had  testified  that 
the  day  was  "  cyclonic ;  **  (3)  That  it  is  proper  for  the  court 
to  refuse  an  instruction  that,  if  the  wire  was  broken  by  some 
cause  beyond  the  control  of  defendant,  no  Uame  could  attach 
to  the  defendant  from  the  fi^t  that  it  (bll  and  remained  lying 
in  the  street,  unless  it  was  allowed  to  remain  there  "  after 
notice**  for  an  unreasonable  time;  for  the  negligence  of 
defendant  might  have  consbted  in  its  fiulure  to  know  the  facts 
connected  with  the  breaking  of  the  wire,  it  being  bound  to 
use  diligence  to  receive  information  as  to  the  condition  of  its 


The  Supreme  Court  of  Texas  has  recently  decided  a  veiy 
interesting  point  of  international  law,  holding,  in  Mexican  Nad. 
R.  R,  Ca.  V,  Jackson,  33  S.  W.  Rep.  230, that  as  the 
laws  of  Mexico,  while  making  n^ligence  result- 
ing in  injury  to  another  a  penal  oflence,  also  give 
the  ii^ured  person  a  right  of  action,  dvil  in  its 
nature,  the  courts  of  Texas,  by  enforcing  a  right 
of  action  for  personal  injuries  caused  by  negligence  which 
accrued  in  Mexico,  do  not  undertake  to  enforce  a  penal  law  of 
alfbreign  country,  and  therefore  do  not  contravene  that  prin- 
ciple of  international  law  which  forbids  the  enforcement  of 
such  laws  by  countries  other  than  that  of  their  emctment. 

There  are  probably  few  rules  of  law  less  understood  and  of 
more  uncertain  operation  than  this  one.  A  general  confusion 
of  the  technical  sense  of  the  word  "  penal "  with  its  inexact 
popular  usage  seems  to  be  almost  universal.  Within  the  last 
few  years,  the  two  highest  judicial  tribunals  of  the  world,  the 
Supreme  Court  of  the  United  States  and  the  Judicial  Com- 
mittee of  the  Privy  Coundl,  have  united  in  condemning  this 
erroneous  habit,  and  have  attempted  to  clearly  define  the  limits 
of  the  rule.  In  HutUimgiam  v.  AttriS  [1893]  App.  Cas.  150. 
the  latter  court,  reversing  the  decision  of  the  Ontario  Appeal 
Court,  iS  Ont  App.  136,  which  affirmed  the  decree  of  the 
eourt  beknr,  17  Ont  Rep.  245,  hekl  that  an  action  to  iccover 
a  debt  due  by  a  coq^oratioa  from  a  dUector  thereof,  under  a 
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Statute  (Laws  N.  Y.  1875,  c.  6ti.  f  3t.)  providing  that  ''If 
any  certificate  or  report  made,  or  public  notice  given,  by  the 
officers  of  any  such  corporation,  shall  be  £ilse  in  any  material 
representation,  all  the  officers  who  shall  have  signed  the  same 
shall  be  jointly  and  severally  liable  for  all  the  debts  of  the 
corporation  contracted  while  they  are  officers  thereof/'  while 
"  penal  "m  the  loose  popular  sense  of  the  word,  was  not  so  in 
its  international  sense,  and  could  be  maintained  in  a  foreign 
jurisdiction.  The  true  doctrine  is  thus  expbined  by  Lord 
Watson :  "  The  rule  has  its  foundation  in  the  well-recognised 
principle  that  crimes,  including  in  that  term  all  breaches  of 
public  law  punishable  by  pecuniary  mulct  or  othenn-ise,  at  the 
instance  of  the  State  Government,  or  of  someone  representing 
the  public,  are  local  in  this  sense,  that  they  are  cognizable  and 
puniNhable  in  the  country  where  they  were  committed.  Ac- 
cordingly no  proceeding,  even  in  the  shape  of  a  civil  suit, 
which  has  for  its  object  the  enforcement  by  the  state,  whether 
directly  or  indirectly,  of  punishment  imposed  for  such  bnaches 
by  the  Uxfari^  ought  to  be  admitted  in  the  courts  of  any  other 
country.  .  .  .  The  phrase  *  penal  actions,'  which  is  so 
frequently  used  to  designate  that  class  of  actions  which,  by  the 
law  of  nations,  are  exclusively  assigned  to  their  domestic 
forum,  does  not  afford  an  accurate  definition.  In  its  ordinary 
acceptation,  the  word  'penal'  may  embrace  penalties  for 
infractions  of  the  general  law  which  do  not  constitute  offences 
against  the  state ;  it  may  for  many  legal  purposes  be  applied 
with  perfect  propriety  to  penalties  created  by  contract ;  and  it 
therefore,  when  taken  by  itself,  &ils  to  mark  that  distinction 
between  cinl  rights  and  criminal  wrongs  which  is  tbe  very 
essence  of  the  international  rule.  .  .  .  The  expressions 
'penal'  and  'penalty,*  when  emplo}'ed  without  any  qualifica- 
tion, express  ox  implied,  are  calculated  to  mUlead,  because 
they  are  capable  of  being  construed  so  as  to  extend  the  rule 
to  all  proceedmgs  for  the  recovery  of  penalties,  whether 
exigible  by  the  statute  in  the  interest  of  the  community,  or  by 
private  persons  in  their  own  interest  ...  A  proceeding, 
in  order  to  oome  within  the  scope  of  the  mle,  must  be  in  the 
nature  of  a  suit  in  6ivor  of  the  state  whose  law  has  beea 
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infringed.  All  the  provisions  of  municipal  statutes  for  the 
regulation  of  trade  and  trading  companies  are  presumably 
enacted  in  the  interest  and  for  the  benefit  of  the  community  at 
large;  and  persons  who  violate  these  proviMons  are,  in  a 
certain  sense,  offenders  against  the  state  law,  as  well  as  against 
indinduals  who  may  be  injured  by  their  misconduct.  But 
foreign  tribunals  do  not  regard  these  violations  of  statute  law 
as  offences  against  the  state,  unless  their  vindication  rests  with 
the  state  itself,  or  with  the  community  which  it  represents. 
Penalties  may  be  attached  to  them,  but  that  circumstance  will 
not  bring  them  within  the  rule,  except  in  cases  where  these 
penalties  are  recoverable  at  the  instance  of  the  state,  or  of  an 
oflSdal  duly  authorized  to  prosecute  in  its  behalf,  or  of  a  mem- 
ber of  the  public  in  the  character  of  a  common  informer.  An 
action  by  the  latter  is  regarded  as  an  adic  po^uUuis,  pursued, 
not  in  hb  individual  interest,  but  in  the  interest  of  the  whole 
community." 

This  decision  was  followed,  and  its  reasom'ng  adopted,  by 
the  Supreme  Court  of  the  United  States,  in  Huntington  v. 
Aitriii,  146  (J.  S.  657,  reversing  70  Md.  191,  and  overruling 
FirUNaiL  Bank  v.  PrUi,  53  Md.  487 ;  Hatsey  v.  McLean,  \2 
Allen,  438;  Dirriekson  v.  Smith,  37  N.  J.  L.  166;  and  it 
may  now  be  considered  to  t>e  the  settled  rule  in  such  cases, 
that  no  action  will  be  regarded  as  penal  in  such  a  sense  as  to 
forbid  its  maintenance  in  a  foreign  jurisdiction,  unless  it  rests 
upon  an  offence  against  the  majesty  of  the  state,  and  not 
merely  against  the  rights  of  .1  iwii-ate  individual ;  and  that 
even  if  the  two  exist  side  by  side,  the  latter  will  be  cnfocoeablc 
in  a  fofcign  court,  though  the  fonaer  will  not 


In  a  recent  case  in  the  Queen's  Bench  Division,  Sioddart  v. 
Sagar,  [1895]  3  Q.  &  474,  it  was  decided  that  the  holding  of 
a  coupon  competition  in  a  newspaper,  which  was 
to  be  carried  out  by  means  of  coupons,  to  be  filled 
op  by  the  purchasers  of  the  paper  with  the  namei 
of  the  hoTMS  selected  by  the  purchasen  as  likely  to  cone  in  fifiC» 
•eoond,  thinl  and  fourth  n  a  race,  the  purchMer  to  receive  a 
penny  for  every  coupon  filled  up  after  the  finl,  and  a  priae  of 
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iCioo  being  promised  to  may  one  who  would  name  the  first 
lour  hones  correctly,  would  not  make  the  promoters  of  the 
scheme  liable  either  for  opening  and  keeping  an  office  to 
exercise  a  lottery,  for  selling  tickets  and  chances  in  a  lottery, 
or  for  publishing  a  proposal  or  scheme  for  the  sale  of  tickets 
and  chances  in  a  lottery,  because  the  facts  stated  did  not 
amount  to  a  lottery ;  nor  for  opening,  keeping  and  usinj;  an 
office  for  the  puqpose  of  money  being  received  as  the  considera- 
tion for  an  undertaking  to  pay  money  on  events  and  contin- 
gencies relating  to  horse-races,  or  for  recdWng  mone\'s  as 
depoMts  un  bets,  or  for  publishing  an  advertisement  inviting 
all  who  read  it  to  make  bets  and  wagers  on  such  events  and 
contingencies. 

The  first  distinctive  feature  of  a  lottery  is,  that  it  consists  in 
a  distribution  of  priics  by  fot  or  chance,  without  gi\*ing 
thoHc  who  participate  in  it  an  opportunity  to  win  by  the  exer- 
cise of  skill  or  judgment.  If  this  fiictor  is  present,  it  does  not 
matter  whether  or  not  the  prixc  to  be  won  is  disproportiooate 
to  the  price  paid  for  jointng  in  the  scheme,  whether  any  price 
is  p.iid  or  not.  or  whether  there  are  blanks  or  not. 

As  an  instance  of  a  lottery  scheme  pure  and  simple,  the  case 
of  ARV«/0r/v.  City^Oaawa.  54Kans.  71 1 ;  S.C.,  sgFacRcp. 
708,  will  serve.  The  defendant  in  that  case  was  a  partner  in 
a  firm  which  operated  a  large  dry-goods  store.  The  firm 
placed  in  its  window  a  locked  box,  with  a  glass  firont,  contain- 
ing twent>'-five  dollars  in  bills,  and  advertised  that  all  persons 
bupng  goods  in  their  store,  and  paying  for  the  same  fifty 
cents  or  over,  would  be*given  a  key ;  that  one  and  cmly  one 
key  which  would  unlock  the  box  would  be  given  out;  and 
that  the  person  who  received  the  key  which  would  unlock  the 
box  would  be  given  the  twenty-five  dollars  from  it  The 
defendant  sold  goods  at  the  usual  and  ordinary  prices,  without 
extra  charge  for  the  ke>%  to  various  persons,  for  fifty  cents  and 
over,  and  gave  to  each  of  the  said  persons  a  key,  to  which  was 
attached  a  card  stating  in  substance  the  above  offer.  These 
transactions  were  held  to  be  in  effect  sales  of  merchandise  and 
lottery  tickets  for  an  aggregate  price.  Very  samtlar  to  this 
was  the  case  of  The  SUUi  v.  Mmi^^rd^  73  Ma  647^  wbtre  tha 
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proprietors  of  a  newspaper  issued  to  each  subscriber  to  their 
paper,  in  addition  to  the  paper  itself,  and  without  extra  charge, 
a  ticket  which  entitled  the  holder  to  participate  in  a  distribv* 
tion  of  priies  offered  by  the  proprietors  to  all  persona  who 
should  become  subscribers,  which  dbtribution  was  to  be  made 
hy  lot    This,  too,  was  held  to  be  a  lottery. 

Another  instance  of  a  lottery  device,  in  this  case  consisting 
of  chances  secured  by  payment  of  a  price  therefor,  is  found  in 
^e  proceedings  of  the  various  bond  investment  companies, 
which  have  but  recently  been  broken  up  by  the  postal 
authorities.  The  method  adopted  was  to  Issue  bonds  at  a 
specified  price,  and  to  make  the  value  of  each  bond  dependent 
upon  its  number,  the  bonds  being  numbered  in  the  order  in 
which  applications  therefor  reached  the  secretary  of  the  com- 
pany. This  system  of  valuation  was  held  to  be  so  far 
dependent  on  chance  as  to  constitute  a  lottery :  MaelhmUd 
V.  l/m'feii  Staia,  63  Fed.  Rep.  436. 

Even  if  all  those  who  participate  in  the  scheme  draw  a 
prize  of  some  sort,  if  the  drawing  is  a  matter  of  pure  chance, 
the  device  is  a  lottery,  and  the  value  of  the  prix,  as  compared 
with  tlie  money  paid,  is  immaterial.  In  Tayior  v.  Smcttitm,  1 1 
Q.  B.  D.  207,  the  appellant  sold  packets  of  tea,  each  con- 
taining a  coupon,  entitling  the  purchaser  to  a  priie.  This 
was  publicly  stated  by  the  appellant  before  the  sale,  but  the 
purchasers  did  not  know  till  after  the  sale  what  prize  they 
were  entitled  to  receive.  The  prizes  varied  in  character  and 
value,  but  the  tea  was  good,  and  worth  the  money  pakl  for  il. 
In  spite  of  these  (acts,  the  transaction  was  held  a  lottery. 

If,  however,  the  scheme  affords  room  for  the  exerdse  of 
individual  skill  and  judgment,  so  that  the  result  does  not 
depend  merely  on  chance,  it  is  not  a  lottery.  This  would 
seem  to  have  been  the  ground  of  the  decision  in  Stoddari  v. 
Sagar^  sttpra^  and  in  Caminada  v.  HutUm^  60  L.  J.  M.  C 
1 16,  which  was  very  much  like  Sioddart  v.  Sagmr  in  its  frets. 
But  it  is  not  so  easy  to  recondle  with  these  cases  that  of  Bar 
dmy  V.  Ptanam,  [1893]  2  Ch.  154,  the  case  of  the  "Miasini 
Word  Competition.*'  In'  that  case  the  defendant,  who  wa 
the  proprietor  of  a  newspaper,  carried  on  in  connection  then 
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with  a  competition  under  the  fellowtng  conditions.  He  pub> 
Itshcd  in  hb  paper  a  paragraph  omitting  the  last  word  In 
the  same  paper  he  printed  a  coupon  with  a  direction  that 
persons  wishing  to  enter  the  competition  must  cut  out  the 
coupon,  fill  in  the  word  missing  from  the  pouagraph,  together 
with  their  names  and  addresses,  and  send  it,  with  a  postal 
order  for  one  shilling,  to  the  office  of  the  paper.  It  was 
further  stated  in  the  paper  that  the  missing  wotd  was  in  the 
hands  of  a  chartered  accountant,  enclosed  in  a  sealed 
envelope ;  that  his  statement  with  regard  to  it  would  appear, 
together  with  the  result  of  the  competition,  in  a  subsequent 
iuue  of  the  paper ;  and  that  the  whole  of  the  money  received 
in  entrance  fees  would  be  divided  equally  among  those  com- 
petitors who  filled  in  the  missing  word  correctly.  This  would 
seem  to  have  afforded  a  large  field  for  the  judgment  of  the 
competitors ;  and  yet  it  was  held  by  Stirung,  J.,  to  be  a 
loitcry,  so  far  at  least  as  to  prevent  the  successful  competiton 
from  recovering  the  prize  monejrs  from  the  defendant  The 
judge  put  his  decision  upon  the  ground  that  the  selection  of  the 
word  to  be  supplied  rested  on  the  arbitrary  choice  of  the 
defendant,  and  was  therefore  a  matter  of  chance.  But,  grant- 
ing the  fact,  it  does  not  follow  that  the  inference  is  correct ; 
for  the  "chance"  which  makes  a  scheme  a  lottery  is  not 
chance  in  the  selection  of  the  criterion  of  distribution,  but 
chance  in  the  distribution  itself.  If  the  criterion  is  unknown, 
then  the  distribution  b  a  matter  of  pure  chance,  and  the 
scheme  is  a  lottery ;  but,  if  the  criterion  is  known,  and  it  lies 
in  the  power  of  each  ctmipetitor  to  shape  his  competitive 
efforts  with  regard  to  that  criterion,  his  individual  judgment 
comes  into  play,  and  the  device  is  not  a  lottery.  These  criti- 
cisms, however,  do  not  apply  to  the  decision  in  the  particular 
case,  but  to  the  reasons  given  therefor,  which  seem  to  have 
been  too  broadly  stated.  The  true  basis  for  holding  that 
competition  a  lottery  is,  that  the  missing  word  was  selected  in 
such  a  manner  that  any  one  of  a  hundred  different  words 
might  fill  the  gap  equally  well  with  that  selected,  and  there 
could  therefore  be  no  judgment  exercised,  but  only  mere 
guesswork. 
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Another  essicntial  element  of  a  lottery  device  b,  that  the 
participator  should  part  with  something  of  value  in  order  to 
obtain  a  right  to  participate  in  the  dbtribution ;  and  if  this  is  not 
the  case,  the  scheme  is  not  a  lottery.  Thus,  in  Crou  v.  Aw., 
18  Colo.  331,  the  defendants  published  the  following  adver- 
tisement :    . 

"  Given  Away — D.  K.  Cross  &  Co.,  give  away  piknos  to 
advertise  their  shoe  store,  1552  Larimer  street,  Denver,  Colo- 
rado. Every  customer  receives  our  numbered  business  card% 
or  one  will  be  sent  to  any  address  on  reoeq;>t  of  stamp  for  pos- 
tage, or  given  to  each  adult  person  registering  their  name  at 
our  shoe  store.** 

It  was  understood  that  the  pianos  were  to  be  allotted  by 

some  method  of  chance ;  but  the  court  held  that  it  was  not  a 

.  lottery,  on  the  ground  that  no  valuable  consideration  was 

required  of  the  partidpators,  as  was  clearly  shown  by  the 

advertisement 

A  ndU  prouqm  entered  in  a  criminal  prosecution  consti- 
tutes a  sufficient  termination  of  the  prosecution  to  authorize 
j^^^^^^^^  the  defendant  to  maintain  an  action  for  malicious 
i»rMacwti««.  prosecution,  unless  the  record  shows  that  thie 
mciUproseqm  was  entered  at  his  instance :  Alarcms 
V.  Bemstem,  (Supreme  Court  of  North  Carolina,}  23  S.  E. 
Rep.  38,  1895.  

The  Supreme  Court  of  Indiana  has  recendy  ruled,  in  Ciiy  ^ 
SmOk  Bends,  Martin,  41  N.  E.  Rep.  315,  in  accordance  with 
the  consensus  of  authority,  that  one  who  goes 
from  house  to  house  with  articles  of  commerce^ 
oflering  them  for  sale,  and  delivering  them  as  sold, 
is  engaged  in  peddling;  and  that  an  ordinanoe 
prohibiting  peddling  without  a  license  b  not  an  tntefferenoe 
with  interrtate  commerce,  when  it  is  sought  to  apply  it  to  a 
person  who  takes  about  with  him  chairs  sent  to  him  to  sell  as 
agent,  by  a  manuiacturer  in  another  state,  and  delivers  them 
at  the  time  the  sales  are  made ;  and  tl^  it  is  immaterial  that 
the  sales  are  made  on  the  insulment  plan,  and  that  the  titk 
remains  in  the  manudcturer  until  the  full  price  is  paid. 
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One  who  goes  from  house  to  houie  with  rugs,  leaving  them 
at  a  stipulated  wcdcly  payment,  the  title  to  pass  to  the  pafty 
roiling  the  rug  when  the  whole  amount  of  the  rental  b  paid, 
is  a  peddler,  within  an  ordinance  requiring  peddlers  to  have  a 
license :  /W.  v.  San^vr,  (Supreme  Couit  of  Michigan),  64  N. 
W.  Rep.  333. 

There  is  a  brief  note  on  the  general  question  of  the  dements 
required  to  make  one  a  peddler,  in  2  Am.  L.  Reg.  &  Rev. 
(NS.)569. 

According  to  a  recent  decision  of  the  Supreme  Court  of 
Nebraska,  the  amendment  of  a  statute  does  not  repeal  it  so 

yi,mi„  that  a  subsequent  statute,  which  professes  to 
^■■■iwin  amend  the  original  act.  Is  invalid :  Suue  v.  Bnmt, 
64  N.  W.  Rep.  348. 

There  is  a  full  annotation  on  this  subject  in  I  Am.  L.  Rio, 
ft  Rev.  (N.  S.)  s66. 

Judge  Kekcwich,  of  the  Giancery  Division,  has  lately  hekl 
that  registration  of  a  design,  under  the  English  statutes,  does 
Tff«i«  siMto.  "^  protect  the  idea  of  the  designer,  but  only  the 
actual  design ;  and  that  therefore,  when  the  plaint* 
iff  had  registered  a  design  consisting  of  a  church 
window  of  a  particular  style  of  architecture,  with  tracery 
above  and  below,  which  they  applied  in  metal  work  to  the 
sides  of  upright  hexagonal  oil  stoves,  and  the  defendants 
adopting  the  plaintiff's  idea,  produced  a  design  consisting  of 
a  church  window  of  a  different  style  of  architecture,  with  dif- 
ferent tracery  above  and  below,  which  they  also  applied  in 
metal  work  to  the  skies  of  hexagonal  oil  stoves,  the  latter 
design  could  not  be  considered  an  infringement  of  the  former, 
as  the  two  designs  were  essentially  different:  Hwr^yt,  Wr^^ 
&  Btider  Lamp  J^.  C0..  UtL,  [189s]  2  Ch.  593. 


A  POINT  OF  CONSTITUTIONAL  LAW. 


^7  Paul  R.  SoFiiAir. 


A  few  days  after  the  signing  of  the  Federal  Constitution, 
Oliver  Ellsworth  and  Roger  Sherman,  two  of  the  delegates  of 
Connecticut  in  the  Constitutional  Convention,  wrote  to  the 
governor  of  that  State,  saying  among  other  things  concemin|^ 
the  new  constitution :  "  What  may  be  necessary  to  be  raised 
by  direct  taxation  b  to  be  apportioned  on  the  several  States, 
according  to  the  number  of  their  inhabitants ;  and  although 
Congress  may  raise  the  money  by  their  own  authority,  if 
necessary,  yet  that  authority  need  not  be  exercised,  if  each 
State  will  funush  its  quota.**  Upwards  of  a  year  biter,  Mr. 
Madison,  in  a  letter  recently  published,  expressed  the  same 
opinion,  though  incidentally  as  well  as  argumentatively. 
"Every  State,*'  said  he  in  thb  letter,  **  which  chooses  to 
collect  its  own  quota,  may  always  prevent  a  federal  collection, 
by  keeping  a  little  beforehand  in  its  finances,  and  making  its 
payment  at  once  into  the  federal  treasury.*'  Hamilto!c  in  the 
FideroHMi  had  previously  argued  to  the  like  eflect,  although, 
with  his  usual  perspicacity,  he  discriminated  apportionment  as 
a  stq>  in  federal  taxation  from  requisition,  and,  while  avowing 
that  the  federal  government  might,  at  its  discretion,  resort  to 
either,  gave  no  countenance  to  the  notion  that  the  States,  at 
thdr  discretion,  might  convert  the  one  into  the  other. 

Thb  general  view,  formed  more  or.  less  under  the  influence 
of  the  after-image  of  the  Confederatkm,  from  which  the  writers 
had  just  withdrawn  their  gaie,  and  perhaps  in  some  degree 
under  the  pressure  of  inconvenient  objections  to  the  constitu- 
tion which  they  had  shared  in  framing,  and  of  which  they 
were  aealous  defenders,  produced  little  or  no  imprcssioa  oa 
their  contemporaries,  and  had  been  forgotten  by  posterity,  at 
least  as  a  feNrmal  doctrine,  till  revived  and  adopted  by  the 
Suprane  Court  of  the  United  States,  in  one  of  the  two  opinioiia 
which  Mr.  Chief  Justice  Fullek  cfelivered  on  its  behalf  in  the 
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income-tax  ca-HCs ;  it  is  thu.%  at  this  late  day,  raised  suddenly 
to  the  dignity  of  an  ^'Irr  dictmm  of  that  august  tribunal. 
Referring  in  the  opinion  above-mentioned  to  the  suppoAed 
motives  of  the  States  in  granting  to  the  general  government 
the  power  of  direct  taxation,  the  Chief  Justice  says :  **  They 
granted  the  power  of  apportioned  direct  taxation,  a  power  just 
a.<(  efficacious  to  serve  the  needs  of  the  general  gowmment, 
but  securing  to  the  States  the  opportunity  to  pay  the  amount 
apportioned,  and  to  recoup  from  their  own  citizens  m  the  most 
feasible  way,  and  in  harmony  with  their  systems  of  local  setf> 
go\'emment.**  This,  it  will  be  seen,  is  an  explicit  adoption  of 
the  Sherman-Ellsworth-Madison  notion,  in  a  very  definite  form. 

Is  the  view  constitutional  ?  If  it  is,  to  plunge  at  once  into 
the  middle  of  things,  what  constitutional  objection  could  there 
have  been  had  Congress,  instead  of  imposing  the  late  income 
tax,  imposed  a  land  tax,  and  the  State  of  New  York,  say,  had 
embraced  ''the  opportunity"  to  pay  the  proportion  of  her 
citizens  "at  once  into  the  federal  treasury,"  and  proceeded 
"to  recoup**  the  amount  from  them  by  laying  that  very  income 
tax,  deeming  it  **  the  most  feasible  way  ?  **  None.  Nor  would 
there  have  been  any  if  evcr>'  other  State  had  followed  the 
example  of  New  York ;  in  which  event  the  land  tax  imposed 
by  Congress  would  have  been  transformed  by  the  States  into 
the  vexed  income  tax,  and  that  odious  measure,  ma<le  more 
odious  b>'  the  special  inequalities  of  apportionment,  would 
have  been  saddled  on  the  country,  in  defiance  of  the  will  of 
Congress,  and  without  "the  fear  of  judgment"  b>'  the  Supreme 
Court.  Congress,  under  the  spell  of  the  States,  were  this 
doctrine  sound,  would  shoot  at  a  pigeon  and  kfll  a  crow. 

It  may  be  said  that  the  force  of  this  spell  depends  on 
the  consent  of  Congress ;  but,  if  Congress  may  lawfully 
withhold  its  consent,  the  Constitution,  in  room  of  **  secur- 
ing the  opportunity,"  makes  it  about  one  of  the  most  in* 
secure  of  sublunary  things.  Besides,  what  is  this  but  to  say 
that  Congress,  having  apportioned  a  direct  tax  among  the 
Sutcs,  may  constitutionally  stop  here,  and  delegate  to  the 
States  themselves  its  power  to  lay  and  collect  die  tax  ?  It 
means  this  or  nothing.    But  il  is  a  settled  principle  of  cooiti- 
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tutional  law  that  Congress  canixit  delegate  its  powers  or  any 
of  them.  The  powers  of  Congress  are  delegated  to  it,  and  can 
be  redelegated  only  by  consent  of  the  sovereign  authority  that 
originally  delegated  them :  and  this  consent,  as  respects  the 
power  of  national  taxation,  is  not  given  even  in  the  exceptional 
case  of  duties  on  imports,  respecting  which  Congress,  though 
it  may  yield  the  power  to  a  State,  is  required  to  revise  and 
control  the  exercise  of  it.  If  Congress,  without  the  express 
sanction  of  the  Constitution,  could  lawfully  divest  itwlf  of  a 
single  power,  though  for  a  single  exercise  of  the  power,  and 
reinvest  It,  though  only  to  the  like  extent,  in  another  agent, 
it  could  lawfully  redistribute  all  the  powers  of  the  government : 
the  authority  that  can  without  usurpation  change  any  part  of 
the  organic  law  can  change  the  whole — is  the  Supreme  authority 
of  the  land. 

In  point  of  fact.  Congress  should  it  delegate  or  relinquish  to 
the  States,  or  any  of  the  States,  the  power  to  levy  direct  taxes 
for  the  support  of  the  general  government,  would  so  iar  forth 
repeal  the  Constitution,  and  return  to  the  Articles  of  Confedera- 
tion, under  which  Congress  could  do  no  more  than  apportion 
a  direct  tax  among  the  se\'eral  States,  which  reserved  to  them- 
selves exclusively  the  power  of  levying  it.  An  ineffectual 
effort,  It  is  worthy  of  note,  was  made  in  the  Convention  of 
1787  to  perpetuate  thi«  rcsen-ation  in  a  modified  form,  by 
making  the  power  of  Congress  to  levy  direct  taxes  within 
a  State  contingent  on  the  omission  of  the  State  to  pay  the 
quota  of  her  citizens ;  and  sex'cral  States,  in  ratifying  the  Con- 
stitution, renewed  the  effort,  by  recommending  a  constitutional 
amendment  placing  this  restriction  on  Congress  :  but  nothing 
came  of  it,  first  or  last.  If,  however,  Mr.  Chief  Justice  Ful- 
ler's construction  of  the  Constitution  is  just,  the  dissatisfied 
States,  without  knowing  it,  had  already  what  they  wanted ; 
for  under  the  Constitution  as  it  is,  according  to  his  di€tMm,  the 
States  nre  secured  **  the  opportunity  to  pay  the  amount  appor- 
tioned, and  recoup  from  their  own  citizens,'*  and  under  the 
Constitution  at  the  proposed  amendment  would  have  ^nade  it 
they  could  have  had  no  more— the  "opportunity,**  obviously, 
would  have  been  the  same,  and  would  have  involved  the  san^ 
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principle.  So  Gir  as  principle  is  concerned,  it  b  indiflerentr 
provided  a  State  herself  may  constitutionally  lay  the  tax  appor- 
tioned to  her  dtisens,  whether  she  pays  the  sum  at  once  out 
of  taxes  laid  for  other  purposes,  or  later,  with  taxes  bud 
expressly  for  the  purpose.  In  neither  case  are  the  taxes  she 
pays  into  the  federal  treasury  laid  and  collected  by  Congress, 
as  the  Constitution  requires,  but  by  the  State  herself,  regard- 
less of  the  constitutional  requirement ;  that  is  the  point  The 
"  opportunity  **  to  pay  the  sum,  if  not  a  constitutional  mockery. 
Instead  of  a  constitutional  right,  includes  a  reasonable  time  to 
raise  it,  within  which  time  the  State  without  a  cent  in  her 
treasury  at  the  moment  of  apportionment  may  improve  the 
"  opportunit}*  **  as  well  as  the  State  with  overflowing  coflers 
then,  for  an  opportunity  without  time  to  seise  it  is  not  an 
opportunity,  but  the  denial  of  one,  so  that  the  principle  actu- 
ally implied  in  ihtdk/aim  b  that  a  State,  if  she  chooses  in  good 
faith,  may  lay  and  collect  the  taxes  apportioned  to  her  citizens 
by  Congress,  whether  Congress  chooses  or  not ;  which  is  the 
identical  principle  of  the  provision  rejected  by  the  Constitu- 
tional Convention,  and  of  the  amendment  subsequendy  ignored 
by  the  States.  Observe,  the  Constitution  says,  '*  The  Congress 
shall  have  power  to  lay  and  collect  taxes ;  **  it  docs  not  say, 
as  the  proposition  declined  and  contemned  by  the  framers 
would  have  made  it  say,  and  what  the  Chief  Justice  makes  it 
say  anyway,  "The  several  States  shall  have  power,  if  they 
choose,  to  lay  and  collect  the  taxes  which  Congress  shall 
apportion  among  them.**  As  regards  direct  taxation,  the  con- 
struction turns  the  federal  government,  at  the  discretion  of  the 
State  go\'emments,  into  a  government  acting  on  the  States, 
instead  of  acting,  without  substitute  or  interagent,  directly  on 
the  people  That  is  not  the  government  our  fathers  made. 
It  is  the  government  the>'  refused  to  make 

In  our  political  s>'stem,  the  States  have  no  power  to  tax 
their  cidscns  for  the  support  of  the  national  government,, 
cfirectly  or  indirectly :  the  power  to  tax  for  that  purpose^ 
exclusive  in  its  very  nature,  is  delegated  to  the  United  States, 
and,  hence  is  not  reserved  to  the  States,  the  concurrent  power 
of  taxatfon  reserved  t0|  the  Scales  befng  the  power  to  tax  for 
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State  not  for  national  purposes.  The  Constitution  requires 
that  all  indirect  taxes  Imposed  by  Congress  shall  be  uniform 
throu^ut  the  United  Sutes ;  but,  i(  the  States  may  coosti- 
tutionaUy  turn  the  direct  tax  imposed  by  Congress  into  an 
indirect  tax,  and  lay  it  themselves  in  their  own  way,  both  the 
Constitution  and  the  law  may  be  defeated  without  a  violation 
of  either — a  nduedo  ad  absmrdum  certainly  if  there  was  ever 
one :  the  direct  tax  imposed  by  Congress  might  not  be  laid  at 
all,  and  the.  indirect  tax  laid  in  pbce  of  it,  though  laid  by  the 
proxies  or  assignees  of  Congress,  and  for  the  behoof  of  the 
federal  treasury,  would  not  be  uniform  throughout  the  United 
States,  but,  on  the  contrary,  the  casual  inequalities  of  the  best 
laid  tax  wvuld  be  aggravated  in  this  case  by  the  inherent 
Inequalities  of  an  apportionment  with  which  indirect  taxes 
have  no  constitutional  connection.  The  power  of  Congress 
to  lay  and  collect  taxes  for  national  purposes,  uniformly 
throughout  each  State  or  throughout  the  United  States,  as  the 
taxes  may  be  direct  or  indirect,  b  exclusive  for  the  same  reason, 
among  others,  that  the  power  of  Congress  to  establish  a 
uniform  rule  of  lutturalization  is  exclusive :  if  the  States  could 
•interfere  in  either  case,  the  required  uniformity  would  be  im- 
possible. 

But  the  power,  as  already  said,  is  naturally  exclusive.  Its 
eflectual  exercise  depends  on  a  knowledge  of  the  firumcial 
Jieeds  of  the  government,  on  the  ability  combined  with  the 
direct  interest  to  enforce  the  Uwful  supply  of  them,  and  on  the 
unity  of  action  throughout.  In  the  normal  state  of  af&irs, 
these  three  conditions  unite  in  the  government  that  exercises 
the  power  on  its  own  behal(  but  not  in  any  other  government, 
to  say  nothing  of  fifty  other  governments,  more  or  less,  whose 
concurrent  exercise  of  the  power,  urunformed  in  varying  degrees, 
uninteresled  or  interested  indirectly,  playing  at  fest  and  loose, 
resolving  at  haphasard,  acting  at  cross-purposes,  would  lead 
inevitably  to  contempt  and  ndn.  The  concurrent  power  of 
the  Slates  to  tax  the  people  for  the  support  of  the  general 
government  would  be  destructive  and  absurd.  A  govern- 
ment's power  to  tax  its  dtiiens  for  its  own  support  is  in  the 
nature  of  things  exclusive  not  concurrent ;  we  might  as  wdl 
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Ulk  ftbout  a  man's  right  of  aelf-ddencc  or  self-prcseiYatioo  at 
a  concurrent  right. 

Moreover,  if  the  power  of  Congress  wvre  not  in  itself  exdii- 
sive,  it  would  become  exclust\-e  the  moment  Congress  exercised 
it,  the  settled  doctrine  being,  in  this  case,  that  the  States  can 
not  enter  on  the  same  ground,  and  pro\-ide  for  the  same 
objects;  and,  maniTestly,  when  Congress  has  once  enacted 
that  a  direct  tax  shall  be  laid  and  collected,  it  has  exercised  the 
power  conferred  on  it  in  tiie  premises,  having  definitively  entered 
on  the  ground,  and  provided  for  the  objects.  Sdf-evidently, 
a  supreme  power  and  a  subordinate  power  can  not  occupy  the 
same  sphere  of  authority  at  the  same  time. 

Furthermore,  the  power  claimed  for  the  States  in  this  rela- 
tion is  not  a  concurrent  power,  anyhow,  but  a  vicarious  power* 
which  they  are  to  exercise  not  as  coequals  of  Congress,  but  as 
substitutes,  holding  to  Congress  the  relation  that  the  payee  of 
a  bill  of  exchange  holds  to  the  drawer.  If  the  right  of  the 
payee  to  collect  the  bill  were  concurrent  with  tiiat  of  the 
drawer  to  do  the  same  thing,  the  drawee,  between  the  two» 
would  get  pretty  badly  squeezed.  The  relation  between  Con- 
gress and  the  States,  however,  in  this  case  as  in  every  other,  is 
not  commercial  at  all,  but  wholly  governmental — the  imposi- 
tion of  a  tax  by  Congress  is  an  act  of  legislation,  not  of  busi- 
ness— the  instrument  of  the  impoesition  is  a  statute,  not  a 
negotiable  paper— a  thing  to  be  obe>'ed,  not  bought  and  sold ; 
and,  for  the  rest,  the  Constitution  knows  no  vicarious  poweis, 
except  the  vicarious  power  of  government  itselC  the  sevcnl 
depositaries  of  which  are  expressly  named,  and  must  them- 
selves, as  we  have  seen,  exercise  their  respective  powers,  with* 
out  substitution  or  delegation,  under  penalty  at  once  of 
usurpation  and  of  recreancy.  A  government,  indeed,  that 
should  depend  for  iu  support,  by  arms  or  taxes,  on  a  vicar- 
ious authority,  in  place  of  its  own  authority,  or  tivertly 
acknowledge  such  dependence,  would  be  a  political  contradic- 
tion, and  a  byword  among  the  nations.  As,  therefore,  the 
power  of  Congress  is  not  concurrent,  and,  like  every  other 
aubsunthw  power  of  the  Constltutioii,  b  incommunicable,  it  is 
necessarily  exclusive  as  wdl  as  untransferable.    The  power  m 
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delegated  to  Congress ;  and  Congress  only,  no  other  agency. 
State  or  federal,  can  constitutionally  exercise  the  power. 

For  the  same  reason,  the  national  government  has  no  power 
to  make  requisitions  on  the  States— to  tax  the  States*  leaving 
them  to  tax  the  people — but  solely  the  power  directly  to  tax 
the  people ;  and  Congress,  in  rcdelegating  this  power  to  the 
States,  virtually  or  formally,  not  only  would  infringe  the  Con- 
stitution, but  would  at  once  modify  and  weaken  the  govern- 
ment, relaxing,  if  not  surrendering,  its  national  character,  and 
tending  to  make  it  once  more,  what  it  was  aptly  called  under 
the  Articles  of  Confederation,  "  a  rope  of  sand.**  The  power 
to  make  requisitions  on  the  States,  and  the  power  to  lay  taxes 
on  the  people,  are  distinct  powers,  involving  distinct  and 
mutually  repugnant  principles  of  government,  the  one  the 
confcderative  prindple,  the  other  the  national  principle.  The 
grant  of  both  powers,  then,  cannot  pass  by  the  same  specific 
form  of  words ;  and  the  Constitution,  in  granting  to  Congress 
the  revenue  power,  employs  but  one  foim  of  words—**  to  lay 
and  collect  taxes,  duties,  imports,  and  exdses  "—which  by  no 
force  or  ingenuity  of  construction  can  be  made  to  include  the 
power  of  requisition.  Suppose,  to  put  a  case,  that  the  revenue 
clause  of  the  Constitution,  instead  of  reading,  "The  Congress 
shall  have  power  to  lay  and  collect  taxes,  duties,  imports  and 
excises,"  read,  "The  Congress  shall  have  power  to  make 
requisitions  on  the  States,  lay  and  collect  duties,  imports  and 
excises,**  would  the  power  "to  lay  and  collect  tsxes**  be 
granted  in  this  case  to  Congress  ?  Unquestionably  not ;  and 
as  unquestionably  the  power  to  make  requisitions  is  not  granted 
by  the  clause  as  it  stands.  If  the  national  power  would  not 
pass  by  the  grant  of  the  confcderative  power,  as  little  does  the 
oonfederative  power  pass  by  the  grant  of  the  national  power* 
and  still  less,  if  possible,  for  the  confederativc  power  is 
repugnant  to  the  predominant  characteristic  of  the  gov- 
ernment. The  power  of  requisition  characterises  a  league ; 
and  the  practical  development  of  the  powers  of  the  Con- 
ititutioo.  without  diverging  from  coostitutioiial  Uncs^  has 
at  lengtib  convinced  the  moot  skqjdcal  critics,  foreign  and 
domestic,  that  the  United  Slates  »  not  a  league*  byt  a 
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Mtioa.    With  orthodox  Americans  there  has  never  been  a 
doubt  on  thb  sobyecx. 

Suppoae.  to  put  another  case,  that  the  words  "and  direct 
taxes'*  were  struck  from  the  apportionment  clause  of  the  Con- 
stitution, and,  consequently,  there  were  no  apportionment  of 
dwcct  taxes,  but  all  taxes,  direct  and  indirect  equally,  were 
required  to  be  laid  under  the  rule  of  uniformity,  without  regard 
to  the  population  of  the  respoctii'c  States,  and  without  mention 
of  the  States,  would  the  Constitution  in  this  case,  thouf^h  not 
presicribinc  a  rule  of  apportionmem.  though  not  authorizing 
apportionment  it«clC  though  not  qualifying  in  any  way  the 
simple  grant  of  power  to  lay  taxes  uniformly  throughout  the 
United  States,  empower  Congress,  nevertheless,  to  make  requi- 
siti*ins  on  the  States?  Nobody  will  pretend  that  it  would. 
Yet  in  reality  the  sole  efiect  of  apportionment  on  the  power  of 
Congress  to  lay  taxes  consists  in  the  obligation  to  lay  direct 
taxes  umfermly  throu|vhout  each  State,  in  lieu  of  uniformly 
throughout  the  United  States ;  the  pith  of  apportionmem  liei 
in  the  abridgment  of  unilbrmity.  The  several  rates  of  direct 
taxation  in  the  several  States^  depending  on  the  rule  of  appor- 
ticmment  in  its  application  to  the  gross  sum  needed,  are  details^ 
not  aflediog  the  nature  of  the  power,  or  the  mode  of  cxer* 
dsing  it 

The  Constitutioii,  turning  the  logical  kaleidoscope  once 
more,  prescri>es  the  apportionment  of  representatives  and  direct 
taxes  in  the  same  terms,  and  according  to  the  same  rule,  pre- 
scribing in  a  teparate  clause,  however,  that  the  representativef 
shall  be  chosen  by  the  people,  as  it  prescribes  in  another  clause 
that  the  taxes  shall  be  laid  and  collected  by  Congress.  Ac- 
cordingly, if  the  taxes  apportioned  among  the  States  may  be 
constitutionally  laid  and  collected  by  the  States,  in  spite  of  the 
latter  clause,  the  representath^es  apportioned  among  the  States 
may  be  constitutionally  chosen  by  the  States,  in  spite  of  the 
Ibrmer.  What  is  apportioned  among  the  States  in  either  case, 
bear  in  mind,  is  not  to  be  dealt  with  by  the  States  as  they  pleue. 
but  as  the  Constitution  directa*  and  they  may  disobey  one  of 
these  chuses  as  permissibly  as  the  other ;  both  are  inviolable 
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^ppoftionment,  such  being  the  case,  does  not  displace  uni- 
formity, but  simply  specializes  it,  in  the  laying  of  direct  taxes. 
Above  all,  it  does  not  import  into  the  power  of  Congress  to  lay 
taxes  on  the  individual  citizens  of  the  States  the  alternative 
power  to  make  requbitions  on  the  States  themselves,  or,  what 
is  the  same  thing,  to  receive  contributions  from  them,  in  com- 
mutation of  the  taxes  which  it  is  itwlf  required  to  lay  on  their 
individual  citizens.  Apportionment  is  not  requisition,  nor  in 
the  nature  of  requisition ;  nor  does  it,  in  ever  so  small  a  degree, 
imply,  presuppose,  or  involve  requisition,  any  more  than  dis- 
tribution in  general  does.  As  a  constitutional  process,  appor- 
tionment b  purely  a  means  of  determining  the  rate  at  which 
Congress  shall  lay  direct  taxes  on  the  individual  citbens  of  a 
State— «  stage  in  the  direct  tixation  of  the  people  by  Con- 
gress ;  requisition,  on  the  other  hand,  is  not  a  stage  in  federal 
taxation  or  taxation  at  all,  but  the  demand  for  a  lump  sum 
fiom  the  State,  as  a  corporate  body,  letting  the  State  raise  the 
sum  as  she  may,  regardless  of  the  methods  b>'  which  she 
does  it  Requbition  has  no  part  in  our  system  of  polit}*,  or, 
for  that  matter,  in  any  other,  speaking  strictly;  it  belongs  to 
the  machinery  of  a  league  or  confederation,  not  to  that  of  a 
government  proper  or  body  politic.  A  government  b  a 
political  organism,  self-sustaining  and  self-perpetuating,  inso- 
much that,  instead  of  being  supported  by  requisitions,  or  solid- 
tatsons  of  any  other  sort,  it  supports  itself,  by  exercising  its  own 
authority  directly  on  its  citizens.  Requisition  b  essentially 
foreign  to  our  exbting  institutions ;  it  b  a  fossilized  relic  of 
our  pre-constitutional  history.  Neither  the  thing  nor  the 
name  of  the  thing  can  be  found  in  the  great  charter  of  our 
liberties.' 

A  power,  if  it  should  not  rather  be  called  an  impotence, 
thus  at  variance  not  only  with  the  spirit  of  the  government, 
but  with  the  nature  of  government  itself,  b  bound  to  show 
the  plainest  and  most  indisputable  warrant  for  its  existence: 
But  where  b  the  warrant  of  the  general  government,  either  to 
make  requisitioos  on  the  States,  at  its  own  discretion,  at  Ham- 
ILTOX  thought  admiifiMr,  or  to  accept  requisitknis  from  them, 
at  their  discrctioo,  in  confonnity  with  the  ^/vMof  the  Supffcnie 
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Court?  Will  Mr.  Chief  Justice  Fuller  put  his  finger  on  it? 
Thin  request  can  scarcely  be  dismissed  as  idle.  If,  to  recall  the 
case  supposed  in  the  opening  of  this  discussion,  a  citizen  of  New 
York,  with  invested  capital  but  without  land,  should  pay  under 
protest  the  income  tax  imposed  on  him  by  the  State  in  recoup- 
ing the  apportioned  amount  of  the  national  land-tax  which  she 
had  paid,  and  should  then  bring  an  action  for  the  recovery  of 
the  tax  against  the  officer  who  collected  it,  basing  the  action 
on  the  unconstitutionality  of  the  tax,  and  the  case,  in  due  courx 
of  appeal,  should  come  before  the  Supreme  Court,  the  request 
would  assume  a  veiy  practical  shape,  and,  so  far  from  pro%'ing 
idle,  would  mean  business  enough.  Are  the  Chief  Justice, 
and  the  associates  for  whom  he  speaks,  prepared  to  produce 
the  warrant,  when  it  is  called  for  ? 

The  answer  is  not  doubtful.  Warrant  there  is  none.  Con- 
gress has  no  constitutional  power  to  impose  taxes  on  the 
States,  in  any  case,  or  in  any  sense ;  it  is  empowered,  simply 
and  purely,  to  impose  taxes  on  the  individual  citizens  of  the 
States.  The  States,  in  their  corporate  capacity,  have  nothing 
to  do  with  the  power  of  Congress  to  lay  and  collect  direct 
taxes.  Congress,  in  laying  a  direct  tax,  regards  the  States, 
strictly  speaking,  not  as  political  bodies  so  much  as  territorial 
divisions,  each  of  which  contains  a  certains  number  of  inhabi- 
tants, forming  one  of  the  two  chief  elements  in  computing  the 
rate  of  the  tax,  the  other  being  the  assessed  value  of  all  the 
property  subject  to  the  tax  within  the  territoiial  limits  of 
the  State.  The  tax,  it  cannot  be  too  often  repeated,  is  not 
imposed  on  the  States  or  required  from  them,  directly  or 
indirectly ;  it  is  imposed,  immediately  and  exclusively,  on  the 
individual  citizens  of  the  Sutes ;  and  the  rule  of  apportion- 
ment is  nothing  else  than  the  constitutional  formula  whereby 
Congress  determines  what  the  rate  of  the  tax  shall  be.  The 
several  States,  as  States,  are  not  considered  in  the  process^ 
and  have  no  right  to  be  considered ;  they  are  merely,  so  &r 
as  the  natio^  power  of  direct  taxation  b  concerned,  numerical 
aggregates  in  an  arithmetical  problem,  and  their  force  in  this 
capacity  is  exhausted  when  Congress  has  apportioned  the  tax; 
so  that,  in  lieu  of  presenting  themselves  at  this  stage  or  any 


A  POINT  UP  CONSTITUTIONAL  LAW.  743 

Other  in  the  panoply  of  their  corporate  powers,  they  have  already 
disappeared  from  the  .nccne  even  as  numerical  expressions,  and 
become  symbols  of  notation  in  a  sum  that  has  been  done,  and 
nibbed  out 

Commentators  on  the  Constitution,  indeed,  speak  of  the 
rule  of  apportionment,  and  the  rule  of  uniformity,  as  if  they 
not  only  were  both  rules  of  laying  taxes,  but  were  co-ordinate 
rules,  the  one  appl>'ing  to  direct  taxes,  the  other  exclusively 
to  indirect  taxes  ;  but  this  idea,  prevalent  though  it  may  be,  is 
a  misapprehension.  The  rule  of  apportionment  is  not  a  rule 
of  laying  taxes  of  any  description,  but  a  rule  of  determining 
the  several  amounts  of  taxes  to  be  laid  on  the  collective  people 
of  the  several  States ;  while  the  rule  of  uniformity  is  in  strict* 
nesii  the  rule  of  laying  direct  taxes  and  indirect  taxes  alike,  the 
only  diflerence  being  that  in  the  case  of  direct  taxes  the  rule  is 
applied  to  the  people  of  each  State  independently — making  the 
taxes  uniform  throughout  the  State— and  in  the  case  of  in- 
direct taxes  is  applied  to  the  people  of  all  the  States  collec- 
tively— making  the  taxes  uniform  throughout  the  United 
States.  The  rule  of  apportionment,  as  intimated  above, 
simply  narrows  the  rule  of  uniformity  in  its  application  to 
direct  taxes,  without  taking  the  place  of  it  or  doing  away  with 
it  even  in  this  application. 

Apportionment  is  the  imposition,  according  to  a  certain 
ratio,  of  a  special  gross-sum  on  the  people  of  each  State,  but 
the  taxes  laid  on  the  people  of  the  State  to  raise  this  sum  must, 
like  all  other  taxes  imposed  by  Congress,  be  laid  under  the 
rule  of  uniformity,  restricted  in  its  application  in  this  case, 
as  has  just  been  said,  to  the  people  of  the  same  State,  in 
place  of  Its  unrestricted  application,  in  the  case  of  indirect 
taxes,  to  the  whole  people  of  the  United  States.  Apportioning 
a  direct  tax  is  not  laying  it,  any  more  than  fixing  the  gross 
sum  of  it  is  apportioning  it.  The  tax  is  apportioned  among 
the  several  States,  but  laid  on  their  indiudual  citizens,  the 
constitutional  phrase,  ^'apportkmed  among  the  several  States" 
being  an  abbreviated  expression  for  4^portiomed  amtomg  thi  tti* 
Uctive  €UiM€ns  pf  ike  'stver^  SuUes;  and  Congress,  in  laying 
the  tax  oo  the  dtiiens  of  a  State,  Is  required  tt>  lay  it  untlbrmly 
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regards  its  tenure,  is  not  exceptional,  much  less  peculiar ;  it 
standi  on  the  selfsame  footing  n-ith  all  the  other  powers  dele- 
gated to  the  United  States  by  the  Constitution,  and,  directly 
or  indirectly,  prohibited  by  it  to  the  States.  If  a  State  may 
constitutionally  claim  **  the  opportunity "  to  exercise  this 
power  herself  within  her  own  limits,  therefore,  she  may  con- 
stitutionally claim  "  the  opportunity  **  to  exercise  in  like 
manner  e\*ery  other  distinctively  federal  power;  and  the 
United  States,  viewed  from  the  standpoint  of  principle,  melts 
into  thin  air.  The  dictum  of  the  Supreme  Court  asserts  a 
principle  absolutely  fiital  to  the  goiTrnmcnt.  The  execution 
of  the  principle  would  dissolve  the  Union. 

To  be  sure,  the  principle  has  been  acted  on  in  a  sense, 
but  in  a  sense  entirely  compatible  with  the  validity  of  this 
argument ;  for  the  action,  in  addition  to  having  been  partial 
and  infrequent,  involved  the  principle  without  asserting  it,  or, 
so  far  as  appears,  distinctly  recognizing  it,  and,  besides,  was 
taken  not  only  without  judicial  sanction  or  official  considera- 
tion,  before  or  after,  but  in  the  midst  of  arms,  when  the  Consti- 
tution, agreeably  to  the  maxim  of  Cicero,  spoke  in  fiunt  accents 
or  was  silent  Inter  arma  siieut  legts.  It  is  lamentable,  yet 
natural,  that  the  unconsidered  or  ill-considered  action  of  the 
government  in  a  day  of  peril  should  be  **  recorded  for  a  preced- 
ent." and  *'  many  an  error,  by  the  same  example,* '  stand  ready  to 
"  rush  into  the  State ; "  but  that  the  eager  and  not  too  reputable 
crowd  should  be  headed  by  the  Supreme  Judicature  of  **  the 
State  "  itself  is  surely  not  less  unnatural  than  lamentable. 

To  sum  up  the  argument,  the  power  of  Congress  to  lay  and 
collect  taxes  for  the  support  of  the  general  government  is  an 
exclusive  power,  and,  therefore.  Congress  alone  can  exercise 
it  A  State  cannot  exercise  it,  for  as  exclusive  it  is  prohibited 
to  the  States.  Congress  cannot  delegate,  transfer,  or  assign  it» 
for  Congress  cannot  divest  itself  of  a  power  with  which  the 
Constitution  invests  it.  Here,  thrice  stated,  is  the  argument  in 
•i  nutshell ;  but  to  the  lay  mind  perhaps  the  most  elective 
form  of  the  argument  is  that  which  reduces  the  thesis  to  its 
logical  resulu  in  practice.  The  conclusion,  whichever  way  we 
arrive  at  it,  would  seem  too  clear  for  dispute. 
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It  h;is  not  been  formally  disputed  for  more  than  a  cen- 
tury. But  it  is  formally  disputed  now,  or,  rather,  the  con- 
trar>'  of  it  is  formally  asserted,  as  we  see,  in  a  quarter,  aqd  in 
terms,  which  challenge  the  attention  of  the  nation.  Fos  in  the 
Izying  of  a  direct  tax  by  Congress,  if  we  accept  Mr.  Chief  Jus- 
tice Fuller's  dicftim,  a  Sute  may  lawfully  interpose  at  the  first 
stage  in  the  execution  of  the  law  imposing  the  tax,  demand 
that  the  federal  government  shall  submit  to  the  nullification  of 
the  law,  desisting  from  the  further  execution  of  it,  pay  into  the 
federal  treasury  the  sum  apportioned  to  her  people, and  recoup 
it  by  taxing  them  herself  in  her  own  way,  going  so  £ir,  if  she 
thinks  fit,  as  to  convert  the  land  tax  or  poll  tax  imposed  by 
Congress  into  a  tax  on  whbkey  and  tobacco,  or  some  other 
form  of  excise,  with  the  eflect  in  any  event  of  nullif>*ing  the 
hw,  and  of  setting  at  naught  the  Constitution,  the  federal 
government,  meanwhile,  blushingly  or  unblushingly,  but  sub- 
missively at  any  rate,  pocketing  the  money  and  the  afironL 
The  "opportunity"  to  do  all  this,  asserts  the  Supreme 
Court  through  Mr.  Chkrf  Justice  Fuller,  u  secured  to  the 
States  by  the  Constitution.  In  other  words,  if  the  States  or 
any  of  them  should  claim  **thc  opportunity,**  the  United 
States  could  not  constitutionally  deny  it  That  is  to  say,  the 
Constitution  secures  to  Congress  the  power  of  taxing  the 
people  for  national  purposes,  and  at  the  same  time  secures  to 
the  States  **  the  opportunity  '*  of  defeating  the  power  at  their 
pleasure,  by  the  tenure  of  which,  therefore.  Congress  holds 
the  power.  A  fitting  tenure,  assuredly,  for  a  power  which,  as 
interpreted  by  the  canons  of  the  Supreme  Court  itself,  is  not 
merely  national,  but  exclusive  and  indefeasible. 

Have  the  legal  profession  of  the  United  States  coosidefed 
this  grave  assertion  ?  If  they  have  not,  it  is  time  they  had. 
If  they  have,  it  is  time  they  were  heard  firom.  It  b  true; 
«Mlrr  dicUf  are  not  decisions,  and  have  no  binding  force,  but 
they  are  noteworthy  opinfons,  and  may  be  the  **  seed  and  weak 
'  of  decisions  in  the  future. 


Bdgwwmimr  Furk,  BwHimgUm  Co.,  N,  /. 
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Ufc  W9M  held  Rol  an  annuity,  and  the  devisee  was  required  to 
pay  the  tax  on  the  stock,  the  court  admitting  the  diflficutty, 
and  citing  SiweUy.  Besim,  i8  Pick.  123,  as  an  authority  for 
the  opposite  view:  Sotik  v.  Amtmermum,  4  Brad.  129;  Cfmsitdt 
v./^iff«r,5$  Fed.8o3(Me^K»hi«r'«£kte«r,  1 36  Pa.  374* m^). 
The  importance  of  the  distinction  is  evident  when  it  is  remem- 
bered that  the  gift  of  the  produce  of  a  fund,  without  limit  as  to 
time,  has  been  held  to  amount  to  a  gift  of  the  fiind  itself.  Whik 
an  annuity  charged  upon  personalty  b  usually  dependent  on 
the  legatee's  life,  the  fund  reverting  to  the  reskiuary  legatee: 
n.'ifM4t  M  iraKr,  4th  Ed.  413:  /VirAon/  m  tt^Oi,  |  472; 
J/ilf  V.  Pfiis,  8  Jur.  N.  S  555;  HieJks  v.  Ross,  14  Eq.  141; 
Skfrmarkane  v.  Sekirmerkm'me^  6  Johns.  Gi.  70;  BtOit  v. 
B^rry,  125  Mass.  83;  //0P]r»Jt  v./V/r,7Coklw.54i.  Where, 
hoH-ever,  an  annuity  is  given  out  of  the  rents  and  profits,  it 
has  been  said  that  the  rigid  rule  has  been  rebxed  and  the 
courts  may  exercise  their  judgment ;  the  right  to  apply  the 
tm'^s  to  meet  deficiencies  depending  on  the  intention  of  the 
teittator:  Ddmnty  v.  VmnAmleit,  S4  N.  Y.  16. 

An  annuit)*  is  a  general  or  a  demonstntive  l^acy  accord* 
in;*  as  it  is  given  from  the  general  assets  or  from  a  particular 
fund  designated  as  the  source  of  pa}<ment,  and  in  cither  case 
i%  j^ovemed  by  the  rules  of  law  applied  to  that  particular  class 
to  which  it  belongs.  If  the  testator  leaves  sufficient  personal 
estitc.  that  ordinarily  will  be  the  primary  Aind  for  the  pasrment 
of  the  annuity:  DiGrmt*  ▼.  Gieasoit,  1 1  Paige,  136;  De  Haven 
v.  SAtrmati,  131  III.  115;  IttgiemaH  v.  Wprtkingt^n,  25  L.  J. 
Ch.  46.  As  in  the  case  of  an  ordinary  legacy  the  testator 
may  charge  an  annuity  upon  real  estate  deiised,  and  by 
accqiting  bnds  so  charged,  the  devisee  becomes  personally 
liable  for  the  payment.  He  cannot  take  the  land  without 
conforming  to  the  requirements  of  the  will:  Davis's  Affeal, 
83  P^  348;  Reeves  v.  Emgeibaek,  L.  R.,  12  Eq.  L.  25;  la  re 
Parry,  42  Ch.  D.  570;  VaaOrdem  v.  VamOrdea,  10  Johns.  30; 
liyckoffv,  UycJtof.49  N.J.  Eq.  113;  Xaskv.  TayUr.B^  Ind. 
347;  Brotsmaa's  Ettaie^  133  Pa.  478.  Although  charged 
generally  upon  the  estate,  the  court  may  allow  the  a^ipropria- 
tion  and  investment  by  the  executors  of  a  sum,  the  income  of 
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which  shall  be  sufficient  to  pay  the  annuity.  But  the  residuary 
estate  i^  not  necessarily  exonerated  by  this  appropriation :  JAnr- 
riti  V.  Mcrriit.  48  N.  J.  Eq.  1 ;  DavUss,  Wattur^  I  Sim.  &  S. 
465;  MUUr  V.  Vukcry^  64  Me.  490.  In  the  case  of  /Vmf' 
Estate^  32  A.  436  (Pa.  1895).  the  testator  gave  his  wife  an 
annuity  of  $5000.  On  the  executor's  account,  a  sum  was 
reser\'ed  by  the  auditor,  which  was  deemed  sufficient  at  the 
time  to  produce  the  income.  Subsequently,  a  deficiency 
resulted  in  this  income.  It  was  held  that  the  deficiency 
should  be  paid  from  the  rents  of  real  estate  in  the  hands  of 
the  residuary  legatees.  The  widow,  by  accepting  under  the 
wilt,  was  a  purchaser  for  value.  "The  entire  estate,**  said  the 
court.  *'  real  as  well  as  personal,  was  subject  to  the  charge  in 
her  fiivor,  no  restraint  being  placed  upon  the  executors  as  to 
the  source  from  which  the  widow's  annuity  should  be  derived.*' 
"  It  b  undoubtedly  true,'*  it  was  observed  by  the  court  below, 
"that  a  l^acy,  even  when  charged  upon  the  entire  estate  of 
the  testator,  is  payable  primarily  out  of  the  personalty,  and  the 
legatee  by  permitting  an  application  of  the  primary  fund  to 
some  other  purpose  may  thus  loose  his  right  to  resort  to  the 
real  estate.  But  this  of  course  could  never  be,  where  the 
owners  of  the  lands  are  themselves  the  persons  receiving  the 
real  estate  which  would  otherwise  have  gone  to  the  legatee.** 

Where  the  testator  himself  directs  the  appropriation  by  his 
executors  of  a  special  fund  to  the  payment  of  an  annuity,  the 
income  of  which  proves  insufficient  for  the  purpose,  the  will 
must  be  examined  to  determine  whether  it  was  the  intention  to 
make  the  gift  specific,  relieving  the  tarpmi  of  the  estate,  or 
merely  to  set  apart  the  fund  in  order  that  the  annuity  nuy  be 
effectually  secured.  Unless  clearly  inconsistent  with  theterm» 
of  the  will,  the  tendency  of  the  courts  is  to  give  the  annuitant 
the  full  yearly  sum,  without  regard  to  the  fund  appropriated 
to  its  payment,  charging  the  deficiency  upon  the  residuary- 
estate. 

In  Boamhewer  v.  Babbit,  31  A.  838  (Vt  1895),  the  testator^ 
after  bequeathing  annuities,  directed  that  %\  1,000  of  the  estate 
be  set  aside  and  invested  in  good  real  estate  securities,  and  the 
income  used  in  payment  of  the  annuities.    "  The  language,** 
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said  the  court,  **  points  to  the  security  and  completeness  of  the 
\'carly  payments,  rather  than  to  the  relief  of  the  body  of  the 
estate  from  future  contingencies.  The  gift  foils  within  that 
claN<>  <»f  lecacies  called  demonstrative  in  which  the  sum  gi^TO 
i>  to  }>c  made  good  out  of  the  general  estate  upon  fiulure  of 
the  particular  fund,  which  is  primarily  holden  for  its  satis&o- 
tion/'  The  court  goes  on  to  review  the  English  Navy  5  per 
cent  annuity  cases.  In  Majr  v.  Bfttmrtt,  i  Russ.  370,  the  tes- 
tator directed  his  executors  to  lay  out  in  what  government 
security  they  pleased  as  much  money  as  would  produce  £  54, 
S.  1 2  per  year  for  his  wife.  The  executor  purchased  Navy 
live  per  cent  annuities,  but  a  deficiency  occurred  by  reason  of 
the  reduction  of  the  interest  from '5  to  4  per  cent.  The  court 
held  that  the  deficiency  should  be  made  good  from  the  general 
esute  of  the  tesUtor.  On  the  other  hand,  in  Kendail  v.  Rta- 
seti,  3  Sim.  424,  where  the  testator  gave  yearly  sums  to  issue 
out  of  a  sum  of  stock  in  the  5  per  cents.  Upon  conversion  of 
the  stock  to  4  per  cent.,  it  was  held  that  the  annuitants  were 
not  entitled  to  have  the  deficiency  supplied  fix>m  the  residuary 
estate.  The  court,  in  Boomhower  v.  Babbitt^  distinguishes  this 
case  from  the  one  at  bar  on  the  ground  that,  in  the  former,  the 
tesutor  had  designated  the  stock  to  be  set  apart :  See  also 
Carmkhad  v.  Gee,  L.  R.  S.  App.  Ca.  588 ;  S.  C,  9  Ch.  D. 
151;  Graves  v.  Hkks,  11  Sim.  551  ;  Rrigar^s  Appeal^  135 
Pa.  628.  Where  an  annuity  is  charged  on  the  personal  estate, 
on  insufficiency  of  assets,  it  will  abate  rateably  with  other  gen- 
eral legacies :  Univ.  cf  Pinna* s.  Appeal^  97  P^  187.  But  not 
in  the  case  of  an  annuity  given  to  a  widow  in  lieu  of  dower: 
Reed  v.  Reed,  9  Watts,  263 ;  AfcDanitts  Estate,  47  Leg.  Int 

534. 

Annuities,  if  no  time  is  specified,  begin  from  the  testator's 
death :  Cihspn  v.  BcU,  7  Ves.  Jr.,  96 ;  Curran  v.  Green,  27  A. 
596  (R.  I.,  1893);  Craig  V,  Craig,  3  Barb.  Ch.  76;  Want^g 
V.  Pnrteil,  1  Hill  (S.  C),  Ch.  193  ;  Qevelandv,  CUvdand,  30 
S.  W.  825  (Tex.  1895}.  This  also  coinddes  iirith  the  Gvil 
Law  doctrine :  MacMde/s  Ramam  Law,  %  267,  In  4)^  v* 
GoiiUng,  '5  Binn.  472.  Chief  Justice  Tilghman  said:  "  There  is 
a  diflTerence  between  a  Iq^acy  of  a  sum  of  mon^  to  one  lor 
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term  of  life,  and  a  bequest  of  a  sum  to  be  paid  amiually  lor 
life.  In  the  former  case  the  Icgac)*  not  being  payable  till  the 
«nd  of  a  year  from  the  testator's  death»  carries  no  interest  for 
that  year.  But  in  the  latter  the  first  payment  of  the  annuity 
must  be  made  at  the  end  of  the  first  >*ear.  or  the  intention  of 
the  testator  is  not  complied  with.  You  must  count  the  time 
immediately  from  his  death  or  the  legatee  will  not  receive  the 
annuity  tmttually  **  While  the  Chief  Justice  laid  stress  on  the 
word  annually,  later  decisions  have  not  maintained  the  dis- 
tinction. In  HclvanTs  Estate,  5  W.  &  S..  the  gif^  was  the 
trust  to  put  the  fund  out  at  interest  and  pay  the  interest  and 
income  to  the  beneficiar>*  during  her  natural  life.'*  The  court 
was  unable  to  distinguish  this  case  from  Ejm  v.  GoUmg,  say- 
ing **  interest  is  in  its  nature  an  annual  profit ;  and  a  direc- 
tion to  pay  interest  makes  it  payable  annually  without  any- 
thing further :  "  Spangicr^s  Estate,  9  W.  &  S..  135;  BinTs 
Estate,  2  Pars.  170;  Booth  v.  Ammennam,  4  Brad£  129.  In 
FUekuir*!  Estate,  Mr.  Justice  Mitchell  decbres  **  there  u  no 
substantial  difference  in  legal  aspect  between  the  gif^  of  an 
annuity  for  life  and  of  the  interest  or  income  of  a  fund  for  life ; 
nor  between  the  gift  simply  of  interest  and  of  interest  payable 
annually.  Interest  accrues  de  die  in  diem,  but  it  is  calculated 
at  a  rate  per  annum.  In  the  popular  understanding  it  is 
chargeable  annually  and  payable  the  same  way,  unless  custom, 
or  contract,  or  specific  direction  make<  it  payable  at  shorter 
intervals.  The  idea  is  so  clearly  implied  that  the  actual  use  or 
omission  of  the  word  annual  in  the  will  does  not  seriously 

^  affect  the  purpose  and  intent  of  the  tesUtor :  **  136  Fa.  374 ; 

'  7  P^  C.  C.  315  ;  Eiclulberger*s  EstaU,  170  Fa.  242. 

It  is  also  a  settled  rule  that  an  annuity  is  not  subject  to 
apportionment,  so  that  if  the  annuitant  dies  before  the  fixed 
day  upon  which  the  annuity  is  payable,  his  representative  is 
not  entitled  to  a  proportionate  part  of  the  annuity  for  the  time 
which  has  elapsed  since  the  last  payment:  Dubbs  v.  IVaisott^ 
a  P^  D.  R.  115.  The  strictness  of  the  rule,  however,  has 
been  partially  relaxed  by  the  recognition  of  certain  exceptions, 
as  in  the  case  of  an  annuity  given  in  lieu  of  dower  or  for  the 
separate  maintenance  of  a  married  woman  or  the  support  of 
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mmor  chfldrcn:  Statmrt  v.  Suwm,  13  Phila.  185;  S.  C.7 
\V.  N.  C.  407.  In  I^enns)rlvaflUl.  the  exception  in  hvor  of  a 
wile  or  minor  child  has  been  confirmed  by  a  line  of  dedsions: 
CAreit  V.  Os^0rm,  17  S.  &  R.  171 :  ivukrr  v.  ftsAt-r,  5  Pa.  L.  J. 
178:  McKeeiCi  Appitd,  4J  P%.  479;  Biigkt  yr.Biigkt,  51  Pa. 
430.  But  the  exception  teems  to  have  been  ignored  in  Con- 
necticut in  the  case  of  Trmcy  v.  Sirmig^  a  Conn.  659.  In  New 
Jersey,  in  the  LtukmtfamMm  Iram  &  Coat  C^.^s  Cmu^  37  N.  J. 
Kq.  26.  A  and  his  wife  conveyed  a  fiirm  to  B,  in  con^dera- 
tion  of  B*s  agreement  to  pay  an  annuity  to  A  for  life  and  after 
hi«  death  to  his  wife.  A  died  and  the  ferm  was  sold  subject 
to  the  annuity  to  the  widow.  She  died  five  months  after  an 
annual  payment.  It  was  held  that  the  annuity  was  to  be 
apportioned  to  the  time  of  her  death,  as  it  was  a  provision  for 
support 

As  previously  stated,  the  writ  of  annuity  by  at  common 
bw  to  enforce  the  pa>'ment  of  arrears  or,  if  the  lands  were 
charged,  the  remedy  might  be  by  distress.  These  methods 
have  long  been  superseded  by  the  action  of  debt  or  covenant: 
Hmrt0m  v.  C^ok^  10  Watts.  124;  1  Waits,  Actions  &  Defenses, 
325.  In  Pennsylvania,  when  an  annuity  is  charged  on  land 
by  will,  an  action  of  assumpsit  in  the  Common  Pleas  is  the 
proper  method  for  enforcing  the  personal  liability  of  the 
devisee,  but  the  jurisdiction  of  the  Orphans'  Court  is  exclusive 
to  enforce  a  testamentary  charge  on  the  4and  itself:  JXnsmmrt 
V.  Ramsay^  13  Pa.  C.  C.  119.  The  Court  of  Chancco'  in 
England  has  decided  in  a  case  where  the  personal  estate  was 
insufficient  to  pay  an  annuity  created  during  testator's  life, 
that  the  annuity  must  be  treated  as  a  <lebt  of  the  testator  and 
apportioned  between  the  three  devised  estates :  !m  rt  Hmiwit, 
43  Ch.  D.  55 ;  /jt  n  Eari  ^ Lmcuh,  45  Ch.  D.  47a  Arrears 
of  annuity,  it  may  be  added,  do  not,  as  a  rule,  carry  interest: 
ThecbaldM  Wilis, ^.ihU.  lis  \  r«rvT  v.^fwcw,  5  H.  L.  5$$; 
WkioiUy  V.  AnwRT,  24  W.  R.  818. 

A  bill  in  equity  will  lie  to  enforce  the  payment  of  an  annuity 
charged  upon  land  or  to  compel  an  additional  appropriation 
fiY>m  the  residuary  estate  to  meet  a  deficiency- in  the  fund  upon 
which  the  annuity  is  secured :  Mirriii  v.  MtrriU^  48  N.  J» 
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Eq.  i;  MankaU  v.  Thompsom^  2  Mimll  41a.  In  a  recent 
English  cafe,  where  an  annuity  charged  upon  the  Mr/nf  of 
settled  real  estate  was  in  arrear,  the  opinion  of  the  court  was 
that  it  had  power  to  order  the  arrears  to  be  raised  by  sale  or 
mortgage  of  sufficient  part  of  the  estate:  /«  re  Tmcktr  (1893), 
2  Ch.  533.  But  the  making  of  such  an  order  is  a  matter  not 
of  course  but  of  discretion:  Capii  y,  Jacksom^  13  Price.  721; 
Hmf6r9  v.  Hamiro  (1894),  a  Ch.  564;  Graves  v.  Hkks^  1 1 
Sim.  SSI-  Application  for  the  construction  of  wills  involving 
annuitict  may  also  be  made  under  the  Conveyancing  Act  of 
18S1,  44-s  Vkt»  c  41. 1  S ;  /«  ^  /mw/  Cmiraei  (189SX 
aCh^asd  Wm.  H.  Lon^  Jr. 
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American  Electrical  Cases.  Edited  by  William  W. 
Morrill.  Volume  III.  Albany,  N.  Y. :  Mattbew  Bender. 
1895. 

The  third  volume  of  this  series  contains  complete  reports 
of  over  one  hundred  selected  cases.  A  comparison  of  this 
volume  with  the  preceding  one  will  disclose  some  interesting 
facts  relating  to  the  growth  and  development  of  electricity  and 
electrical  devices.  Of  the  one  hundred  and  thirty  cases  in 
Vol.  2,  sixty-nine  are  cases  relating  to  the  liabilities  of  tele^ 
graph  companies  as  public  carriers  of  news ;  while  of  the  one 
hundred  and  ten  cases  in  V^ol.  3,  only  forty-two  are  of  that 
class.  In  Vol.  2  there  are  but  two  cases,  which  pertain  to  the 
subject  of  the  interference  of  electrical  currents,  while  in 
Vol.  3  there  are  ten  such  cases.  Twenty-five  or  nearly  one- 
fourth  of  the  entire  number  of  cases  in  VoL  3  relate  to  the 
subject  of  electric  railway  companies.  These  fibcts  are  too 
significant  to  require  comment. 

Among  the  cases  of  especial  interest  to  be  found  in  this 
volume  are  the  following :  In  re  KemmUr,  in  which  the  con- ' 
stitutionality  of  the  New  York  electrocution  laws  was  main- 
tained ;  BauuiHg  v.  Banning^  in  which  it  was  decided  that  an 
acknowledgment  of  a  deed  may  be  taken  by  telephone ;  four 
cases  which  hold  that  the  addressee  of  a  tdegram  may 
recover  substantial  damages  for  mental  suffering  alone,  and 
three  cases  which  lay  down  the  doctrine  that  the  contract  of 
sending  a  telegram  is  one  which  in  certain  cases  will  be  valid 
and  binding  when  nude  on  Sunday. 

The  same  excellent  method  of  arrangement  and  indexing 
has  been  retained.  Edward  Brooss^  Jr. 

The  Law  relatino  to  the  Productknc  and  iMsracnoR  or 
Books.  Paters  and  Documemtb  m  PkEouio  Cases.    Ad 
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AddreM  deBvcred  by  Thomas  J.  Suthbrlamd  befeie  the 
Illiaob  Stale  Bar  AnodatkNi,  at  Sfiringfield,  Illinois.  Janu- 
aiy  as.  1895.  With  an  Appcndhc,  containing  Additioiial 
Notes  and  oopioiisQuotatiofw  from  Authorities:  Giadrtooe 
Publishing  Co.,  aucago, 

.  This  address  was  not  intended  as  a  text-book,  nor  in  £Kt» 
for  publication  at  all,  bdni;  pieparod  in  the  midst  of  profes> 
sional  cngagcmonts  which  necessarily  made  it  a  work  of^Mie 
moments ;  but  it  toses  none  of  its  value  or  authority  on  that 
account  Even  without  an  examination  of  the  work  itsdC 
the  author's  name  woukl  guarantee  its  accuracy  and  m-orth. 

It  is  doubly  welcome  to  the  pfofeMKHi,  for  the  reason  that 
no  special  work  devoted  to  the  subject  exists.  The  law 
relating  thereto,  so  lar  as  it  appears  in  text-books,  is  relegated 
to  a  chapter  hi  the  province  of  Evidence,  where  it  is  of  neces- 
sity treated  brieHy,  and  without  that  foil  discussion  which,  as 
the  present  volume  clearly  shows,  is  sadly  needed  by  the  con- 
Aictsng  dedstons  thereon.  Here  these  dedstons  are  dealt  with 
'  at  length,  and    some  of  them    criticised  wish  comfincu^ 


Perhaps  the  motft  valuable  portkm  of  the  work  b  the  dis- 
cussion •  of  the  construction  put  upon  l9ofc.  51  ofthe 
.  Revised  Statutes  of  Illinois  by  the  Supreme  Court  of  that 
sUte  That  sectkxi  provkies  that  *'  the  sevend  courts  shall 
have  power  in  any  action  pending  before  them,  upon  motkm» 
and  good  and  suflfident  cause  shown,  and  reasonable  notioe 
thereof  given,  to  require  the  parties,  or  either  of  them,  to 
produce  books  or  writings  in  their  possession  or  power,  which 
contain  evkience  pertinent  to  the  issue."  The  most  recent 
decision  under  this  section  is  LisUr  v.  /V».,  150  IlL  408, 
which  denies  the  right  of  a  principal  to  obtain  an  inspection  of 
his  agent's  books  before  trial.  In  a  controversy  with  that  agent 
But  this,  as  Mr.  Sutherland  dearly  proves,  not  only  overrules 
prior  cases,  but  effectually  emasculates  the  statute,  making  it 
a  mere  substitute  for  the  writ  of  nApmm  Atees  itam,  "for 
which  it  was  never  enacted,  and  never  seriously  needed,"  thus 
uawarmntably  denying  to  the  laagMfe  ofthe  stBtnle**the 
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construction  and  force  friCify  aeecrdtd  to  dmiUar  Urms  if  tvery 
^tker  court  ^  every  Engiisk^speakimg  peof>ie** 

There  is  also  an  appendix,  containing  some  additional  com- 
ments, with  quotations  from  selected  dccisiona,  which  will  be 
ibund  veiy  useful  to  those  practitioners  who  do  not  have 
ready  access  to  libraries  where  these  dedstons  may  be  fouod 
m  extettto.  X. 


A  Treatise  on  the  Construction  op  the  Statute  of 
Frauds,  as  in  Force  in  Engu^nd  and  the  United 
States.  By  Caustin  Browne.  Fifth  Edition.  By  Jamo 
A.  Bailey,  Jr.  With  the  Cooperation  of  the  Author. 
Boston :  Little.  Brown  &  Ca     1895. 

In  recommending  to  the  profession  this  new  edition  of  a 
standard  work,  it  is  hardly  necessary  to  descant  upon  its  use* 
fulness.  Thb  has  already  been  abundantly  proved  by  the 
experience  of  those  who  have  already  tried  the  book.  But 
to  those  who  have  not  read  it,  it  is  proper  to  say,  that  they 
will  find  no  work  on  this  subject  at  once  so  compact  and  com- 
plete, so  full  in  its  treatment  of  the  essentiab  of  its  theme  and 
so  clear  of  useless  details,  so  accurate  and  yet  so  concise  in 
its  statements  as  this.  It  is  the  one  book  on  the  Statute  of 
Frauds  that  ought  to  be  in  the  hands  of  e\-ery  practitioner. 

In  the  present  edition,  as  the  pre&ce  states,  about  nineteen 
hundred  cases,  decided  since  the  publication  of  the  hst 
«dition,  comprising  all  that  are  of  any  lastii^  iiiiportanoe» 
have  been  added.  Some  have,  of  course,  been  omitted,  for 
there  are  points  of  bw  on  which  the  cases  pile  up  with 
astonishing  rapidity ;  but  these  are  mostly  instances  in  which 
the  law  is  so  well  settled  that  a  further  dtatkMi  of  authority 
would  only  uselessly  encumber  the  volumes.  The  text  has 
also  been  carefully  revised,  with  the  effect  of  giving  an  added 
clearness  to  the  terse  bnguage  of  the  former  editions. 

There  b  one  noteworthy  change  in  thb  edition.  The  list 
of  American  statutes  has  been  omitted  firom  the  picfiioe,  in 
order,  as  the  author  staies,  to  make  room  for  the  new  natter 
fvitfaout  materially'increasing  the  saae  of  the  volume.    Tlib  b 
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lo  be  regretted,  as,  though  it  nay  be  true  that  no  seriout 
incoiivcnieiice  may  result  from  that  omissioa,  yet  it  is  always 
an  advantage  to  have  the  statutes  at  hand,  in  order  that  tKe 
rrasons  for  apparently  oonflicbng  dedsioos  in  diflerent  states 
may  be  clearly  perceived  by  reference  to  the  statutes  thcm- 
scU-es.  This,  hoA-evcr.  in  view  of  the  bet  that  the  modem 
practitioaer  seems,  by  all  accounts,  to  care  more  for  dedsioos, 
than  for  the  reasons  upon  which  they  rest,  may  not  be  so 
serious  a  defect  as  it  would  seem  to  one  of  the  old  rqpoie. 
In  all  other  respects,  the  work  b  decidedly  an  improvement 
over  former  editions.  R.  D.  S 

A  Trcatiw  on  the  Law  of  the  Domestic  REUiTiaiis. 
Embmacing  Husbaxo  and  Wife,  PAREirr  and  Child, 
Guardian  and  Ward.  Infancy,  and  Master  and  Servant. 
By  Jambs  Schoclbr.  LL.  D.  Fifth  Edition.  Boston: 
Little,  Brown  &  Co.     1895. 

It  is  not  necessary  to  say  anything  in  commendation  of  a 
work  so  well  and  fevorably  knou-n  as  this  is,  and  one  so  com- 
prehensive and  at  the  same  time  accurate  in  its  treatment  of 
the  varied  and  fluctuating  relations  included  within  its  scope ; 
and  in  this  new  edition  there  are  no  salient  features  of  newness 
to  which  to  call  attention.  It  contains  the  cream  of  the  new 
cases  on  the  various  branches  of  its  subject-matter,  carefully 
culled ;  but  the  practitioner  who  searches  in  it  for  those  of 
purely  local  interest  vnW  be  disappointed.  It  was  no  part  of 
the  author's  purpose  to  make  his  work  a  mere  collection  of 
details  and  eccentridties,  (such  as  many  cases  on  these  branches 
of  the  law  unfortunately  are.)  or  to  compete  with  the  more 
voluminous  and  inflated  works  on  the  subdivisions  of  his  sub- 
ject matter.  His  original  aim  was  to  produce  a  compact  hand 
book  of  general  prindples,  for  ready  reference,  and  to  this  aim 
he  has  confined  himself  in  the  successive  editions  of  his  book. 
His  example  in  this  respect  may  well  be  commended  to  others- 
Another  feature  which  adds  to  the  value  of  the  book  is» 
that  the  present  edition  is  also  prq>ared  by  the  author,  so  that 
Uniformity  of  expression  and  treatment  is  secured  in  the  addt- 
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tions  to  the  original.  The  fiulure  to  do  this  is  responsible  for 
the  chaotic  state  to  which  many  once  valuable  text4x>oks 
have  been  reduced. 

The  text  of  the  work  has  been  carefully  revised ;  and  many 
slight  verbal  changes  have  been  made,  which  add  to  the  clear- 
ness of  the  statement,  or  bring  it  into  greater  harmony  with 
the  present  status  of  the  law.  These  are  too  numerous  to 
mention ;  but  one  may  be  pardoned  for  reforring  to  the  happy 
additfon  to  the  section  (§  10)  in  which  the  author  embodies 
his  most  admirable  **  general  conclusions  as  to  the  law  of  hus* 
band  and  wife,** — ^**  Under  all  circumstances,  moreover,  the 
physical  superiority  of  the  male  companion,  and  his  propen- 
sity to  self-indulgence,  are  forces  which  woman  wiU  always 
have  to  reckon  with." 

There  are  special  departments  of  the  subject  matter  to  which 
one  could  wish  that  the  author  had  given  a  little  fuller  treat- 
ment. Such  u  that  of  the  ante-nuptial  fraud  of  a  spouse,  (|8 1) 
which,  while  presenting  the  broad  principles  of  the  decline, 
frils  to  mention  the  exceptions  that  have  been  made  in  fovor  of 
conveyances  in  iavor  of  children ;  and  fiuls,  too,  to  mclude 
some  important  recent  cases. 

There  is  also  one  improvement  that  might  weH  be  made  ^— 
and  that  is  the  furnishing  of  a  fuller  index.  As  the  case  now 
stands,  it  is  easier  to  find  some  matters  by  reference  to  the 
Table  of  Contents  than  by  reference  to  the  Index— a  state  of 
things  which  certainly  ought  not  to  be.  These  imperfections, 
however,  do  not  detract  from  the  real  value  of  the  work» 
which,  as  said  before,  needs  no  further  recommendatfon  than 
the  feme  it  has  already  gained  for  itself  and  its  author. 

Ardbmus  Stswast. 


OuTUNBS  OP  Trial  Procbdurb.    By  J.  L.  BBiciiiTr,  of  the 
Chicago  Bar.    Chicago :  Donohue  &  Henneberry.     1895. 


To  the  outsider,  practice  must  often  seem  a  huge  mass  of 
disconnected  details ;  while  the  bwyer  himself  finds  the  temp- 
tation and  the  tendency  almost  irresistible  to  drift  into  empiri- 
cism, and  to  work  by  "rule  of  thumb  **  alone. 
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Whatever  tends  to  brills^  order  out  of  this  chaos,  by  shoving 
that,  after  all.  theie  are  underlying  principles  which  9Xt»mdma 
applied,  is  to  be  welcomed ;  and  from  this  standpoint,  one  nay 
say  a  word  of  commendalioo  for  the  present  pamphlet— for  it  if 
icaroely  more.  When,  however,  the  discussion  of  practice 
iubjects  is  made  general,  and  not  confined  to  one  jiuisdiction, 
categorical  statement  and  great  condensation  can  firely  be 
united;  so  that,  while  this  book  aims  at  bdng  **  tonediiflg 
akin  to  Rules  of  Order,"  it  is  really  only  a  coUectioo  of  con- 
versational hints,  too  general  to  be  of  much  practical  value  in 
Illinois,  and  too  meagre  to  be  of  moce  than  passing  intercftto 
the  student  in  his  search  after  fundamentals. 

The  divisioa  into  sections,  as.  though  tiiis  wen  t  code, 
embodyiiv  absolute  rules,  stiikca  one  as  ttnneccssaiy. 

S.D.lt 
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The  Supreme  Court  of  Pennsylvania  b  nothing  if  not  original. 

Ito  last  and  most  startling  performance  has  been  to  create  a 

_^^^        new  canon  of  constitutional  construction,  which 

'^     *  has  hitherto  escaped  the  ingenuity  of  the  sages  of 


the  law,  that  of  the  "policy**  of  the  constitution. 

In  the  decision  of  the  question  raised  as  to  the 
constitutionality  of  the  provision  in  the  statute  of  that  state 
creating  the  Superior  Court,  that  in  all  elections  for  judges  of 
that  court  no  voter  shall  cast  his  ballot  for  more  than  six  can- 
didates, thb  b  made  one  of  the  controlling  factors.  In  answer 
to  the  objection  that  the  enumeration  in  the  constitution  of 
certain  oflSces  for  which  only  a  limited  vote  can  be  cast 
«3Ecludes  all  others  not  named;  the  learned  judge  who  delivered 
the  opinion  says,  if  the  papers  are  to  be  trusted,  **  the  limited 
iroting  phm  was  recognized  and  adopted  in  the  constitution, 
because  it  was  deemed  wise  that  as  to  offices  non-partisan  in 
character,  or  which  at  least  should  be,  the  minority  party 
ought  to  have  representation,  and  thb  could  only  be  attained 
by  Umsting  voting.  Does  the  expression  of  this  thing  neces* 
sarily  exclude  other-  things  not  expressed  ?  As  the  same 
reasons  for  the  plan  exist  as  to  like  offices  thereafter  created, 
b  It  not  a  necessary  deduction  that  a  like  plan  like  that  ex- 
piessed  should  be  followed  ?  Does  mtttk^  wMe  s/M  tf  tke 
4mutUnti9m  flmtdy  S0  impiy,  while  there  b  not  a  word  indicating 
that  such  pto  as  to  other  or  new  courts  b  forbidden  ?  In  the 
cases  spedlied  the  constitution  b  mandatory.  It  says  to  the 
legislature,  in  thus  enumenUing  them.  Thou  shalt  prescribe 
the  limiled  voting  plan.  /« tke  emses  iM  immurmted  it  is  dtS" 
enniMuny," 

Thb  b  wkle  of  tfie  real  question,  which  b  not  whether  the 
constitution  takes  away  the  power  of  passing  auch  a  bw  from 
tiie  l^gblature.  but  whether  the  legblature  has  been 
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that  power,  in  tlie  &oe  of  a  constitutioiial  provision  that  "  alf 
dectiofu  shall  be  free  and  equal;  and  no  power,  dvil  or  mili- 
tary, shall  at  any  time  interim  to  prevent  the  free  exercise  of 
the  right  of  suffimge:  *'  Const.  F^  Art.  I,  i  $.  Such  a  provi- 
sion has  always  been  held  to  create  in  the  qualified  dliiens  of 
the  commonwealth  a  vested  right  to  the  exercise  of  the  su^ 
frage,  subject  to  no  restrictions  on  that  right  except  those 
prescribed  by  the  sovereign  people,  acting  through  the  mediiun 
of  a  constitutional  convention. 

Is  such  an  election  as  that  prescribed  in  the  statute  **  free 
and  equal  ?  **  It  is  not  free,  for  the  voter  cannot  vote  tor  aU 
the  oAicen  to  be  elected.  This  objection  cannot  be  pushed 
aside  by  claiming,  as  has  been  done,  that  the  **  election  **  for 
Superior  G>urt  judges  is  one  and  indivisible,  for  such  is  not 
the  case. 

In  order  that  an  election  of  two  or  more  candidates  should 
be  a  unit,  it  is  necessary  that  the  ticket  on  which  their  names 
appear  should  be  elected  or  defeated  as  a  whole ;  and,  if  this 
is  not  the  case,  but  the  individual  candidates  are  elected  accord- 
ing to  the  votes  cast,  then  there  is  practically  an  election  for 
each  candidate,  and  a  refusal  to  permit  the  voter  to  vote  for 
each  is  a  violation  of  the  constitutional  provision.  Further, 
the  constitution  expressly  provides  that  a  voter  shall  hai-e  the 
right  to  vote  at  all  elections,  (Art.  VIII.  {  1 ;)  and  if  this  does 
not  mean  for  every  candidate  at  an  election,  it  means  nothtnj^. 
For,  if  it  be  possible  for  the  legislature  to  declare  that  no  pema 
shall  vote  for  **  more  than  *'  any  number  of  candidates  for  an 
ofHce,  it  is  equally  within  its  power  to  prescribe  that  he  shall 
not  vxHe  for  **more  than**  one  or  more  officers  to  be  elected  at 
an  election ;  or.  in  other  words,  that  if  sherilT,  assemblyman, 
prothonotary,  recorder,  &c.,  are  all  to  be  elected,  as  they 
frequently  are,  at  one  time,  the  Iq;islature  can  limit  the  voter 
to  casting  his  ballot  for  but  one  of  those  officers.  Ifthepower 
exists  for  one  purpose,  it  must  for  all. 

The  Supreme  Court  does  not  advert  to  this  latter  phase  of 
the  question ;  but  notice  how  glibly  the  court  glides  over  the 
objection  that  the  constitution  means  that  the  voter  shall  have 
n  right  to  vote  for  every  candidate. 
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"No  sound  reason  has  been  urged  in  the  argument  why  we 
should  enlarge  the  scope  of  the  words  *  shall  be  entitled  to 
vote  at  all  elections/  by  practically  adding  also  for  every  can- 
didate or  a  group  of  candidates  for  the  same  office  The 
constitution  does  not  say  so,  and  has  never  been  interpreted 
•o  to  mean.  It  clearly  appears  that  the  interpretation  put 
upon  the  language  of  the  constitution  by  those  who  lived  at 
the  time  it  was  framed  and  adopted  was  the  same  as  that  put 
upon  like  language  in  1874  by  the  Legislature  of  1895  ;  that 
the  interpretation  put  upon  the  constitution  of  1838  was 
acquiesced  in  by  the  bar,  the  courts  and  the  legislature  for  a 
period  of  thirty-five  years  until  the  adoption  of  the  Constitu- 
tion of  1874;  that,  in  two  other  instances,  oflices  of  the 
highest  importance,  jury  commissioners  and  delegates  to  a 
constitutional  convention,  were,  by  legislative  enactment,  filled 
on  the  limited  voting  plan." 

It  does  not  follow,  however,  as  the  learned  judge  assumes, 
that  because  an  unconstitutional  act  has  not  been  called  in 
question,  that  it  can  be  thereby  made  constitutional.  Mere 
acquiescence  in  two  instances  of  the  kind  is  not  that  evkicnce 
of  long-continued  interpretation  which  is  necessary  to  estalH 
lish  a  canon  of  constitutional  construction. 

Again,  it  is  also  beyond  question  that  such  an  election  as 
that  prescribed  by  the  act  under  discussion  is  not  **  equal." 
In  the  State  of  Pennsylvania  there  are,  roughly  speaking, 
500/xx>  voters  of  the  dominant  party,  and  400,000  of  the 
minority.  By  the  system  adopted,  these  latter  votes  are  gi\'en 
but  one-sixth  of  the  voting  power  possessed  b>*  the  majority. 
It  would  be  hard  to  inugine  a  clearer  case  of  inequality.  But 
the  court  seems  to  have  no  difficulty  in  practically  construing 
** equal**  to  mean  *« unequal;**  and  so  this  little  objectioii 
does  not  e\-cn  halt  it  for  a  moment. 

This  act  is  also,  for  the  reason  above  stated,  an  **interfofenoe'' 
with  the  right  of  the  voter  to  cast  his  vote  at  aa  electiott.  It 
will  be  objected  that  the  provision  of  the  constitution  does  not 
apply  to  a  law  passed  by  the  legisbture,  limiting  the  right  of 
suffivge,  but  to  interference  with  an  doctor  at  the  polls.  Yet 
the  legislature  is  a  «*  dvil  power,"*  and  if  it  pais  a  law  fefbid- 
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dmg  tny  dais  of  dtiaent  to  vote,  it  woald  be  as  cflectnal  as 
«*iateHmiice"  with  the  IreedoiD  of  the  dectkn  as  the  actioB 
of  any  body  of  poBoe  oranned  Ibroe  could  possibly  be.  Tmc; 
It  would  violate  another  provistoo  of  the  ooostitutioo ;  but 
that  would  not  make  it  any  the  lets  a  violation  of  this. 

It  is,  theicibre,  hardly  open  to  question  that  the  dectois 
possess  a  vested  rif^ht  to  vote  lor  eveiy  candidate  at  an  elec- 
tion, unless  they  have  surrendered  that  right ;  and  it  b  equally 
beyond  doubt  that  the  provision  of  the  act  dted  is  an  iniriiige- 
ment  of  that  right.  The  whole  question,  accordingly,  turns 
on  the  power  of  the  lespslature  to  enact  such  a  provision, 
which  it  has  at  least  t»frimmfmcie  right  to  enact  This  right 
is  demonstrated  by  the  court  by  the  simple  assertion  that  the 
right  to  establish  Umited  voting  is,  in  all  cases  not  enumented 
in  the  constitution,  discretionary  with  that  body ;  and  thst 
assumption  is  supported  by  the  following  supposititious  rea- 
soning, "  whatever  the  people  have  not  by  their  ccmstitutioo 
restrained  themselves  from  doing,  they,  through  their  repre- 
sentatives in  the  legislature  may  da  This  latter  body  rqir^ 
sents  their  will  just  as  completely  as  in  a  constitutional  con- 
vention. In  all  matters  left  open  by  the  written  constitution 
of  the  use  the  people  may  make  of  this  unrestrained  power, 
it  is  not  the  business  of  the  courts  to  inquire"  This  is  beg- 
ging the  question,  which  is  simply,  as  said  beibre,  whether  the 
legislature  poiscsses  the  power  to  pass  such  a  law.  It  needs 
more  than  a  simple  assertion  of  this  right  to  establish  it ;  and 
yet  this  is  all  that  the  opinion  of  the  court,  stripped  of  its 
verbiage,  and  reduced  to  intelligible  language,  amounts  to. 

It  may  not  be  amiss  to  call  attention  to  the  peculiar  see- 
saw motion  of  this  court  on  the  general  question  of  constittt- 
tionality.  It  is  not  many  years  since  it  went  as  &r  west  as 
California  to  find  a  precedent  for  dedding  a  mechanics'  lien 
law  unconstitutional,  and  when  it  did  find  it,  w-as  not  deterred 
from  using  it  by  the  foct  that  it  rested  on  a  difierently  worded 
statute^  and  had  no  proper  application  to  the  case  then  in  hand. 
This  diiliculty  was  got  over  by  the  masterly  use  of  the  prin- 
ciple that  the  legidature  cannot  interfere  with  the  inherent  right 
of  amantomafcehlaown  cootncti.    But  this  hihocBt  right 
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b  protected  by  no  constitutioiial  provision  of  which  the  writer 
is  aware,  although  one  b  often  dted  to  support  it ;  and  b  no 
more  inherent  than  the  right  of  suffrage.  Now.  however,  the 
court  has  dbrcgarded  a  precisely  similar  case  {StaU  v.  Cm^ 
sUnUime^42  Ohio  St  437), in ito eagerness  to  hold  the  bw  now 
m  question  oonstitutionaL  *AU  of  which  goes  to  show  that 
the  "wavering  balance"  b  not  exactly  "right  a^usfced.** 

In  justice  to  them,  however,  it  must  be  added  dttt  Chief 
Justice  SmutBTT  and  Justice  Willums  dissented. 

A 


PENNSYLVANIA  BAR  ASSOCIATION. 

Report  op  the  Fikst  Axsval  MBBXiirG,  Held  at  Bedpord 
Springs,  Pa.,  July  loand  ii,  1895. 


The  appearance  of  tlus  volume  is  noteworthy  as  announcing 
that  the  bar  of  another  great  commonwealth  has  come  into  the 
tine  of  the  representative  organizations  of  State  Bars.  In  Janu- 
ary'. 189$,  in  obedience  to  a  call  signed  by  750  members  of 
the  Bar  of  Pennsylvania,  representing  every  county  in  the 
state,  a  convention  assembled  in  •  Harrisburg.  considered  the 
quc<ition  as  to  the  expediency  of  forming  a  state  association, 
adopting  by  unanimous  vote,  resolutions  to  that  eflect,  forming 
a  permanent  organization,  and  adjourning  to  meet  at  the  call  of 
the  executive  committee  at  some  appropriate  watering  place 
during  the  summer. 

The  minutes  show,  both  by  the  numbers  and  by  the  ^rit 
animating  the  members  in  attendance,  that  the  time  was  folly 
ripe  when  such  association  could  be  formed  without  any 
labored  cAbrt  to  create  a  sentiment  in  its  support. 

The  opening  address  by  the  President,  Hon.  John  W.  Sim- 
onton.  on  Pennsylvania  Jurisprudence.  Is  not  only  of  great  his- 
torical value,  but  is  and  was  mtended  as  significant  of  the  line 
of  development,  to  the  advancement  of  which  the  loyal  assist- 
ance of  the  association  is  invoiced. 

The  three  papers  read  before  the  association  by  invitttion 
were  also  most  appropriate  and  valuable  in  the  same  direction 
as  indicating  the  scope  of  intended  action. 

The  first  paper,  "  The  Work  of  the  Bar  Assodation,**  was 
read  by  D.  Newton  Fiero.  Dean  of  the  Albany  Law  School 
and  President  of  the  New  York  State  Bar  Association.  Mr. 
Fiero  has  long  been  actively  identified  with  the  New  York 
State,  and  the  American  Bar,  Associations,  and  therefore  able 
to  speak  with  authority.  He  dealt  with  the  purpose  of 
bar  associations,  made  a  plea  against  too  much  conservatism, 
indicated  the  obstacles  to  the  work  of  such  aasodatioiia,  fllus- 
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trated  largely  from  the  experiences  of  the  New  York  Asso- 
•dation,  to  which  the  country  looks  as  a  model,  by  reason 
of  its  achieved  success,  dwelt  on  the  importance  of  committee 
work  and  outlined  the  essentials  to  success.  The  second 
paper  treated  of  '*  Legal  Education  and  Admission  to  the  BaTp** 
and  was  read  b>'  Professor  George  W.  Pepper,  of  the  Uni- 
versity Law  School.  It  is  a  most  able  and  thoughtful  con- 
tribution to  this  branch  of  literature,  and  dealt  not  only  with 
the  advanced  methods  now  the  subject  of  experiment,  but  also 
with  the  proper  duties  of  state  and  local  associations  in  the 
premises.  The  third  paper  was  a  vigorous  indictment  of  the 
indifference  to  the  claims  of  the  profession  as  a  public  calling, 
b}^  Alex.  Simpson,  Jr.,  of  Philadelphia,  under  the  title  of 
**  Tlie  Local  Bar  Association — Its  Functions  and  Relations  to 
the  State  Bar  Association.*' 

In  the  appendix  as  supplemental  to  Judge  Simonton's  paper 
on  Pennsylvania  Jurisprudence,  and  germane  thereto,  are 
reprinted  three  most  valuable  papers,  i.  r.,  Laussatt  on  Equity 
In  Pennsylvania ;  Sharswood  on  the  Common  Law  in  Penn- 
sylvania :  and  Lewis  on  Early  Courts  in  Pennsylvania. 

The  volume  contains  much  of  interest  to  the  general 
reader,  but  it  h  chiefly  to  be  welcomed  as  signalling,  as  we 
said,  the  &ct  that  the  Bar  of  Pennsylvania  has  organized  itself 
to  consider  and  act  in  respect  to  such  things  as  make  for  the 
public  weMare  in  the  ^^-ide  domain  wherein  its  members  stand 
sentinel. 

Where  such  an  organization  is  responsive  to  a  general 
appreciation  of  the  necessity  therefor  it  has  great  potentiali- 
ties for  efl*ective  work.  Its  machinery  must  be  at  once  com- 
prehensive, elastic  and  yet  simple.  It  must  be  managed  on  a 
broad  guage  and  with  sound  business  principles,  and  if  so  con- 
ceived and  managed,  it  is  well  assured  of  enlisting  the  active 
loyalty  of  the  profession  of  the  state,  without  which  it  would 
be  but  as  sounding  brass  and  tinkling  cymbals  whose  sound 
would  soon  die  away  in  innocuous  desuetude. 

State  bar  associations  exist  in  thirty  states  (See  the  able 
paper  on  "  The  Mission  of  State  Bar  Aasociatioiia,'*  by  Ralph 
Stcme,  of  Grand  Rapkls»  Michigan,  fcad  before  the  annual 
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mccCiiiK  of  the  Sutc  Bar  Associations  of  New  York,  52  L^. 
Ifit  250  and  Albany  Law  Journal  lor  Sovetnbcr  t6, 189$), 
and  sueoen  or  failure  can  be  c\'eiywhcrc  measured  by  the 
dqvrce  of  cnnlbrmity  to  the  con<iitinn«  precedent  hinted  at 
above.  Up  to  this  time  three  of  the  older  sutes,  whidi 
boasted  of  a  powerful  and  learned  bar,  were  conspicuous  by 
thdr  abwnce,  f.  r.,  Pennsylvania,  New  Jersey  and  MaasadiiK 
sctti.  Pennsylvania,  the  youn|;est  convert,  started  out  with  a 
membership  which  is  close  up  to  the  roll  of  New  Yoric  and 
which  promises  speedily  to  place  it  &r  in  advance  thereof. 
An  examination  of  the  proceedings  shows  this  to  be  due  to 
the  pains  which  were  taken  to  perfect  its  machinery  along 
lines  which  puts  the  association  at  once  in  touch  with  every 
county  in  the  state.  Through  its  standing  oommittees»  on  any 
subject,  a  referendum  can  be  made  to  the  consensus  of  the 
professional  judgment  of  the  state,  with  unrivalled  cflecthreneis 


It  b  this  principle  that  secured  lor  the  J^ennsylvania  Bar 
Association  its  magnifioent  endorsement,  and  which  gives 
promise  of  a  long  career  of  usefulness  and  power. 

And  it  is  m  allegiance  thereto  that  the  leaders  of  the  bench 
and  bar  have  recognised  it  as  a  commoo  ground  wbere^  on 
equal  footing,  they  can  labor  shoulder  to  shouUer  **  to  dear 
the  foundations,  to  strengthen  the  pillais  and  adoni  the  < 
ktttfca"  of  the  Teo^  of  Justice. 


Nor.— Thi  DseMbw  BMBbcr  of  tht  AatsaxAV  Law  ] 
lUvnw  wU  coatsia  a  aolt  by  Bsmploa  L.  Gusoa,  Biq.,  hi  fcply  ta  as 
tftkte  whkh  sppiand  hi  tht  J«|^Ai«Brt  omabcr  of  tht  ^sMriPM  £Mr 
JCMmv,  aatitM  "Ths  laeooM  Tkx  DtcWoa,  wd  tht  Fbmt  of  Ihs 
I  Ooart  la  Nam4r  Ads  of  Ooaipaiiik'* 
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In  Hukmam  v.  BeriHs,  [1895]  2  Ch.  638.  the  Court  of 
Ap|)cal  of  England  has  enunciated  a  rule  that  5ecms  to 
r  wmk  rest  upon  a  sound  basis  of  principle,  holding  that 
when  counsid,  acting  under  general  instructions 
given  by  his  client  to  compromise  a  litigation,  con* 
sents  to  a  compromise  under  a  misapprehension,  /.  ^.,  when» 
intending  to  concede  one  thing,  he  inadvertently  concedes 
another,  or  when  the  counsel  on  both  sides  do  not  put  the 
same  interpretation  upon  the  temu  of  the  compromise,  neither 
the  client  nor  the  counsel  are  bound  thereby,  and  the  court 
will  set  it  aside,  on  application. 

The  Supreme  Court  of  Georgia  has  lately  conferred  upon 
the  barber  fraternity  a  new  distinction,  which  they  will  hardly 
covet.  In  DUbarto  v.  Hanu^  23  S.  E.  Rep.  1 13, 
it  held  that  the  proprietor  of  a  barber  shop  kept 
for  public  patronage  is  liable  to  a  customer  for  the 
value  of  his  hat,  which  was  deposited  on  a  hat- 
rack  iki  the  shop,  and  which  disappeared  from  the 
shop  and  was  kMt  while  the  customer  was  being  shaved,  since 
the  proprietor  is,  ia  such  dfcumstaaces^  a  bailee  for  hire  as  to 
the  hat 
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The  court  does  not  deign  to  fortify  its  dedsion  by  any  <&- 
cuiuion  of  tlie  questions  involved ;  but  Chief  Justice  Bleaklet, 
in  a  dissenting  opinion,  discourses  on  the  aspects  of  die 
case  in  a  way  which,  while  professedly  fiuctious.  contains  a 
good  deal  of  cooimon  sense,  and  some  keen  satire.  **  It  hath 
never  happened,'*  he  says,  "  from  the  earliest  tines  to  the 
present,  that  hartiers,  who  are  an  ancient  order  of  small  crafts- 
men, serving  their  customers  for  a  small  fee,  and  entertaining 
them  the  while  with  the  small  gossip  of  the  town  or  village; 
have  been  held  responsible  for  a  mistake  made  by  one  cus- 
tomer whereby  he  taketh  the  hat  of  another  from  the  com- 
mon rack  or  hanging  place  appointed  for  all  customers  to 
hang  their  hats ;  this  rack  or  place  being  in  the  same  room 
in  which  customers  sit  to  be  shaved.  The  reason  b  that  there 
is  no  complete  bailment  of  the  hat  The  barber  hath  no 
exclusive  custody  thereof,  and  the  fee  for  shaving  is  too  small 
to  compensate  him  for  keeping  a  servant  to  watch  it.  He 
himself  could  not  watch  it,  and  at  the  same  time  shave  the 
owner.  Moreover,  the  value  of  an  ordinary  gentleinan*s  hat 
is  so  much,  in  proportion  to  the  fee  for  shaving,  that  to 
make  the  barber  an  insurer  against  such  mistakes  of  his 
customers  would  be  unreasonable.  The  foss  of  one  hat 
would  absorb  his  earnings  for  a  whole  day ;  perhaps  many 
days.  The  barber  is  a  craftsman  laboring  for  wages,  not 
a  capitalist  conducting  a  business  of  trade  or  trust.** 

As  a  general  rule,  any  one  who  invites  persons  to  come 
into  his  store  or  place  of  business,  for  the  purpose  of  dealing 
with  him,  will  be  held  liable  for  whatever  articles  it  may 
become  necessary  that  the  person  so  uivited  should  lay  aside 
while  engaged  in  dealing  with  the  tmdcsman ;  and  therefore  a 
dealer  in  clothing  is  liable  for  the  loss  of  valuables  or  clothing 
lakl  askle  while  trying  on  other  cfothmg :  Bmutuffv.  Sflms,  1 22 
N.  Y.  539;  S.  C,  25  N.  E.- Rep.  910;  Woodruff  ^.  FntOer^ 
i$o  Pa.  91,  and  the  keeper  of  a  bathing  establishment  is 
liable  for  the  loss  of  clothing  taken  from  the  bath-house  or 
dressing-room :  Bund  v.  Evirmrd.  23  N.  Y.  SuppL  1008 ; 
S.  C.  4  Misc.  Repw  104,  or  for  the  foes  of  valuables  deUvered 
by  him  to  one  who  had  stolen  the  check  issued  therefor. 
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when,  by  looking  at  the  person  who  presents  the  check,  he 
could  perceive  that  he  is  not  the  one  to  whom  the  check  was 
issued:  TamUer  v.  /CocUm^,  6o  Ark.  62;  S.  C,  38  S.  W. 
Rep.  795. 

The  keeper  of  a  restaurant  is  liable  for  the  loss  of  a  cu»- 
tomer's  overcoat  or  wraps  left  in  his  charge,  or  taken  in 
charge  by  his  employee :  U/tsfr  v.  NMs,  [1894]  1  Q.  B.  92 ; 
ButtmoHH  V.  Dentutt,  30  N.  Y.  Suppl.  247 ;  S.  C,  9  Misc. 
Rep.  462,  but  not  for  overcoats  or  wraps  hung  up  by  the  cus- 
tomer himself  on  a  rack  provided  for  the  purpose,  if  he  keeps 
a  vigilant  watch  over  the  room :  Simpsom  v.  Romrke,  34  N.  Y. 
Suppl.  II.  

A  secret  contract  between  persons  who  propose  to  bid  upon 

the  construction  of  a  public  work,  that  their  bids  shall  be  put 

ny^^        in  apparently  in  competition,  but  really  in  concert, 

Crti— I—  with  the  intention  of  securing  as  high  a  price  as 
possible,  and  dividing  the  profits,  is  illegal,  and  contrary  to 
public  policy,  and  will  not  be  enforced,  though  one  of  the 
parties  to  it  has  secured  the  contract  for  the  work,  and  has 
executed  the  same  and  received  the  profits :  McMiUan  v.  Hcjf' 
man  (Grcutt  Court,  DUt.  Oreg.,)  69  Fed.  Rep.  509. 


In  Durhn  v.  Kingston  Coal  Co,,  33  Atl.  Rep.  237,  the 
.  Supreme  G>urt  of  Pennsylvama  has  dealt  a  severe  blow  to 
the    unscrupulous    labor    legislation    that  is  at 
**"^JJJUJ""*  present  epidemic.    The  act  of  that  state  of  1891, 
"^yj^    June  2,  P.  L.  176,  Art  VIII,  {  6,  provides  that 
the  owners  of  every  anthracite  coal  mine  shall 
employ  a  certified  mine  forenun,  who  shall  examine  the 
working  places  in  the  mine  to  see  if  they  are  safe,  and  permit 
.  no  one  to  work  in  an  unsafe  place ;  and  Art.  XVII,  f  8, 
declares  that  "  For  any  injury  to  person  or  property  occa- 
sioned by  any  violation  of  this  act  or  amyfaUun  to  €ompfywiik 
ks  provisions  by  any  mint  foreman,  ajigki  of  action  shall  accrme 
iotki  party  it^nred  against  wsX<\f3mvitaQXogifX90uoxfifx  9^ 
damages  he  may  have  sustained  thereby."    This  the  court 
holds  unconstitutional,  in  a  strong  opinion  by  Justice  Wii> 
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UAMs,  of  which  the  Ibllawifig  extract  contains  the  gist:  "To 
see  the  true  character  of  this  legislation  we  must  keep  both 
lines  of  objection  hi  mind  We  must  remember  that  the 
injury  complained  of  is  due  to  the  negligence  of  a  iellov 
workman,  for  which  the  master  is  responsible  neither  in  Uw 
nor  in  morab.  We  must  also  remember  that  this  fellow  work 
man  has  been  designated  by  the  state,  his  duties  defined  and 
his  powers  conferred  by  statute,  and  his  employment  made 
compulsory,  under  heavy  penalties,  by  the  same  statute. 
Finally,  we  must  remember  that  it  is  the  negligence  of  this 
fellow  servant,  whose  competency  the  state  has  certified,  and 
whose  emplo^Tnent  the  stale  has  compelled,  for  which  the 
employer  b  made  liable.  The  state  says :  *  He  is  oompctenL 
Vou  must  employ  him.  You  shall  surrender  to  his  control 
the  arrangements  for  the  security  of  your  emplo}-es.'  It  then 
Sii}-s.  in  eflcct :  *  If  we  impose  upon  you  by  certir>'ing  to  the 
competency  of  an  incompetent  man,  or  if  the  man  to  whom 
wc  commit  the  conduct  of  your  mines  neglects  his  duty,  you 
shall  pay  for  our  mistake  and  for  his  negligence.* " 


The  Supreme  Court  of  Rhode  Isbnd  has  recently  announced 
a  very  peculiar  decision,  in  Maemaiajr  v.  Tiermcy^  33  Atl. 
Ctrtfctia    ^^  ''  ^^<^S  t^  M  agreement  by  the  mem- 
amwifi   bers  of  a  national  association  of  master  plumbers 
^'*^       to  withdraw  their  patronage  from  any  dealer  sell- 
ing supplies  to  other  than  master  plumbers  is  not  unlawful, 
even  though  **  master  plumbers  **  be  construed  to  mean  the 
members  of  said  association. 

As  a  general  rule,  a  person  has  the  right  to  deal  with  whom 
he  pleases,— to  sell  to  one.  and  to  refuse  to  sell  to  another^ 
or  to  buy  of  one,  and  refuse  to  buy  of  another — ^without 
regard  to  the  motive  which  actuates  him^  and  he  cannot  be 
hekl  accountable  for  such  action,  even  if  it  results  m  injury 
to  a  third  party.  He  has  also  a  right  to  use  any  bw- 
ful  means  he  pk»scs  to  mcrease  hb  own  trade,  though  the 
direct  result  of  it  b  to  mjure  the  business  of  another.  Further^ 
what  one  man  may  thus  do  bwfully,  any  combination  of  men 
may  do  collectively,  unless  their  collective  action  b  of  such  a 
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nature  that  it  ialls  within  a  prohibitive  rule  of  law  that  does 
not  apply  to  individuals.  Accordingly,  any  agreement  between 
individuals,  which  has  for  its  object  the  advancement  of  their 
own  trade  at  the  expense  of  others,  by  underselling  them,  by 
refusing  to  deal  u*ith  them,  or  by  refusing  to  deal  with  others 
who  deal  with  them,  is  not  such  a  conspiracy  or  combination 
in  restraint  of  trade  as  to  render  the  agreement  unbu-ful,  or 
their  acts  a  cause  of  action :  Mogul  Steamship  Co,  v.  McGregor^ 
[189?]  App.  Cas.  25,  affirming  23  Q.  B.  D.  598;  Bowtn  v. 
Mathison^  14  Allen,  499:  Bohm  ^tfg.  Co,  v.  HolHs^  54  Minn. 
223;  S.  C.,^5  N.  W.  Rep.  11 19;  Pqyfiey,  IVesiem  &  Ad, 
J?.  R.  Co.,  8 1  Tenn.  507.  But  if  the  acts  of  the  parties  to  the 
agreement  are  such  that  they  do  not  sen-e  a  Intimate  pur- 
pose, but  appear  to  be  wanton  and  malicious,  an  action  will 
lie  at  the  suit  of  the  part)*  injured.  This  is  clearly  the  case 
when  the  parties  defendant  and  compbinant  are  not  in  direct 
competition,  but  dependent  the  one  on  the  other,  as  u*hen  a 
combination  of  wholesalers  refuse  to  sell  to  a  retailer,  or 
dealers  in  supplies  refuse  to  supply  a  tradesman  or  manu(ao> 
turer.  Each  individual  may  refuse  to  sell  to  the  complainant ; 
but  if  they  agree  not  to  sell  to  him,  or  induce  others  not  to  sell 
to  him,  they  are  clearly  acting  wantonly,  and  cannot  claim  that 
they  are  acting  within  their  rights :  Deis  v.  Winfree,  80  Tex. 
400:  S.  C,  16  S.  W.  Rep.  Ill  ;  Olive  v.  Van  Pattern.  (Tex.) 
35  S.  \V.  Rep.  428.  Such  an  agreement  is  a  combination  in 
restraint  of  trade,  and  therefore  illegal ;  and  the  very  act  of 
inducing  another  to  refuse  to  deal  with  the  complainant  is  also 
illegal.  InJackscH  v.  Stanfidd,  (Ind.)  36  N.  E.  Rep.  345,  the 
defendant  was  an  active  member  of  *'  The  Retail  Lumber 
Dealers*  Assodation  of  Indiana,**  an  organization  whose 
by-laws  gave  an  active  member  a  claim  against  a  wholesaler 
for  selling  to  a  person  not  a  *'  regular  dealer  **  in  that  mem- 
ber's community,  and  required  members  to  refuse  to  patroniie 
«  wholesaler  who  ignored  the  decision  of  the  committoe 
appointed  to  hear  the  claim.  The  plaintiff,  who  was  not  a 
*  regular  dealer,"  underbid  the  defendant  on  a  contract,  but 
-wholesalers  refused  to  sell  to  him,  because  the  defendant  had 
previously  enforced  a  claim  against  a  wholesaler  who  had  sold 
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to  the  pkifitifr,  and  expressed  aa  intention  of  continuing  to 
enforce  such  claims;  and  the  plainttflT  was  consequently 
oblistd  to  abandon  the  contract.  It  was  held  that  the  defend- 
ant was  liable  for  the  amount  which  the  plaintifT  lost  by 
abandoning  hb  comract,  and  would  be  perpetually  enjoined 
from  nuking  a  claim  under  the  by-laws  of  the  associarioa 
against  any  one  who  sold  to  the  plaintiff. 

It  is  on  this  gmund  of  wanton  injury  that  the  illegalit>-  of  a 
boycott  rests.  As  usually  practiced,  it  has  for  its  immediate 
libjcct  the  destruction  of  the  trade  of  the  person  boycotted,  if 
he  docs  not  comply  vnih  some  demand  made  up6n  him,  with 
the  ulterior  dcJU'^n  of  some  benefit  to  the  boycocters  there- 
from :  and  is  not  intended  primarily  to  benefit  them,  with  the 
destruction  of  the  other's  trade  as  an  unfortunate,  if  necessary, 
incident.  This  makes  the  distinction  between  a  l^al  agree- 
ment and  an  illegal  conspiracy.  If  the  facts  in  any  case 
prove  the  latter  sute  of  afiatrs  to  exist,  the  agreement  and  the 
actH  done  under  it  are  legal,  unless,  as  has  been  said,  the  com- 
bination is  so  extensive  as  to  equal  a  restraint  of  trade;  but  if 
the  former  condition  is  proved  to  exist,  the  combination  and 
all  acts  done  in  pursuance  thereof  are  illegal.  In  the  case  in 
hand,  the  primary  object  of  the  agreement  was  not  to  benefit 
the  business  of  those  who  entered  into  it,  but  to- punish  the 
dealer  who  acted  in  opposition  to  their  desires,  and,  /ace  the 
court,  was  therefore  illegal ;  and  the  comphdnant  was  entitled 
to  damages. 

The  Court  of  Appeal  of  England  has  recently  given  a  veiy 

clear  and  important  definition  of  the  duties  of  auditors  in 

ciri»raii»M-  ^''^^'''''^g  '^  reporting  the  financial  condition  of 

Ammmn.     a  Corporation.    It  held,  that  though  it  is  not  incum- 

^^'^^^  bent  on  them  to  consider  whether  the  business  of 
the  corporation  is  conducted  pru<lent1y  or  imprudently,  yet 
it  is  to  consider  and  report  to  the  stockholders  whether 
the  balance  sheet  exhibiU  a  true  and  correct  sUtement  of  the 
condition  of  the  affain  of  the  corporation,  and  the  true  financial 
position  of  the  company  at  the  time  of  the  audit.  This  must 
be  ascertained  by  examining  the  books  of  the  corporation;  and 
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they  must  take  rei*onable  care  that  what  they  certify  as  to  the 
ccMnpany's  financial  position  is  true.  And  it  is  also  their  duty, 
except  in  very  special  cases,  to  place  before  the  stockholders 
the  necessary  information  as  to  the  true  financial  position  of 
the  corporation,  not  merely  to  indicate  the  means  of  acquiring 
it.  Accordingly,  in  the  case  in  hand,  m'hen  an  auditor  pre- 
sented a  confidential  report  to  the  directors,  calling  their  atten- 
tion to  the  insufficiency  of  the  securities  in  which  the  capital 
of  the  company  was  invested,  and  the  difficulty  of  realizing 
them,  but  in  his  report  to  the  stockholders  merely  stated  that 
the  value  of  the  assets  was  dependent  on  realization,  with  the.- 
result  that  the  stockholders  were  deceived  as  to  the  condition 
of  the  corporation,  and  a  dividend  wa.^  declared  out  of  capital, 
and  not  out  of  income,  it  was  held  that  the  auditor  had  been 
guilty  of  misfeasance  under  {  10  of  the  Companies'  (^Vinding- 
up)  Act,  1890,  and  was  liable  to  make  good  the  amount  of  the 
dividend  paid:  Im  re  Limdon  6t  Gtneral  Bank  (No.  2), 
[1895]  3  Ch.  673.  It  had  been  previously  deckled  that  the 
auditors  of  a  corporatkm  are  **  officers  *'  within  this  act :  /v  rr 
L»md»m  &  General  Bank,  [189s]  2  Ch.  166. 

According  to  the  Court  of  Chancery  of  New  Jersey,  a  cor- 
poration organized  under  the  laws  of  that  state,  which  is  in  an 
insolvent  condition,  cannot  prefer  one  of  its  officers 
•f omemM  as  a  creditor;  and,  therefore,  when  the  president 

fniiitn  ^  ^  corporation  then  insohTnt,  who  was  also  its 
creditor  to  a  large  amount  for  cash  advanced,  brought  suit 
against  it  on  one  day,  resigned  as  president  and  director  the 
next  day,  and  on  the  third  day  the  directors  accepted  his 
resignatk>n,  and  authorized  an  attorney  to  give  a  cogn<yvtt,  on 
which  judgment  was  at  once  entered,  it  was  hdd  that  the 
president  could  not  have  preference  by  virtue  of  that  judg- 
ment: Mallary  v.  Kirkpairick,  33  Atl.  Rep.  205. 

Where  Indivkluals  associate  themselves  for  the  puipose  of 
promoting  and  organising  a  corponitkm  for  the  pecuniary  gain 
of  its  members,  and  act  as  an  assodatfon  by  elect- 
;   I    ing  directors  and  other  offioets  through  whon 

'^^^"^      contracts  are  made  for  and  in  the  name  of  tin 
proposed  cotporstxHi,  and  they  afterwards  abandon  their  pur 
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fityse  to  form  a  corporation ;  their  relation,  one  to  the  other,  as 
to  pcrMrfw  clealing  with  the  association,  if  not  that  of  paitnen, 
i«  that  of  agent  and  principal,  and  each  will  be  individually 
li  iblc  upon  any  contract*  of  the  a-i^tociatioa  which  he  directly 
or  indirectly  authoriaed  or  ratified.  Start,  C.  J^  in  Ro^trts 
.1//;^  Co.  V.  SMicJt,  (Supreme  Court  of  MinncaoU,)  64  N.  W. 
Kqi.  826. 

The  Supreme  Court  of  the  United  Sutes,  in  United  Suuss. 
AmirUam  iUtt  TeUphouc  Co,,  16  Sup.  Ct.  Rep.  69, has  lately 
rendered  a  dccinon  of  great  importance,  as  defining 
the  jurisdiction  of  that  court  and  the  Circuit  Court 
jmhTiniirB  ^  Appeals.  By  1 6  of  the  Judiciary  Act  of  1891, 
March  3,  26  Sut  at  Large,  828,  the  decision  of 
the  Circuit  Court  of  Appeals  is  made  final  "  in  all  cases  arising 
under  the  patent  laws.**  This  the  Supreme  Court  holds  to 
refer  only  to  suits  at  law  and  in  equity  for  infringement,  and  to 
suits  in  equity  for  interference  and  to  obtain  patents,  but  not 
to  suits  brought  by  the  United  States  to  cancel  patents,  and 
therefore  an  appeal  will  lie  in  such  cases  from  the  Qrcuit  Court 
of  Appeals  to  the  Supreme  Court 


The  Australian  Ballot  Law  of  MassachusetU  (Stat.  1893, 
J^y*****  c.  417.)  has  just  been  declared  constitutional: 
lmt  Ctf/r  V.  Tucker,  (Supreme  Judicial  Court  of  Massa* 
chusctts.)  41  N.  R.  Rep.  681. 

In  Parker  v.  Orr,  41  N.  .£.  Rep.  1002.  the  Supreme  Court 
of  Illinois  has  decided  a  number  of  questions  arising  under  the 

B^i^,  '     Ballot  Law  of  that  state,  holding 

vau«tjr  (1)  That  under  that  statute  the  provision  that 

the  voter  shall  prepare  his  ballot  by  marking  in  the  appro- 
priate margin  or  place  a  cross  opposite  the  names  of  the 
candidates  of  his  choice,  is  director)'  merely,  and  does  not,  as 
docs  the  Indiana  statute,  render  invalid  ballots  which  show  on 
their  face  that  the  voters  attempted  to  make  a  cross  in  the 
proper  place,  but  did  not  fully  succeed  in  doing  90 ;  and  that 
ballots  marked  with  a  cross  made  a'thcr  fay  crossing  the  line 
diagonally  (X)  or  vertically  (— ).  were  valid : 
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(2)  That  mTitin{r  the  word  '*  Yes"  or  "  Get "  in  the  square 
at  the  margin  of  an  affirmative  vote  lor  a  constitutional  amend- 
ment does  not  avoid  the  ballot : 

(3)  That  sfgning  the  voter's  name  to  the  ballot  invalidates 
it,  as  it  tends  to  impair  the  secrecy  of  the  ballot : 

(4)  That  the  makin;;  of  any  mark  which  bears  no  resem- 
blance to  a  cross  such  a<  n  *\n\i\c  stroke,  or  a  circle,  or  a 
nondescript  scribSle,  or  writing  out  the  party  name,  or  placing 
a  cro^s  wholly  outside  the  proper  square,  will  invalidate  the 
ballot  for  the  same  reason : 

(5)  That  the  erasure  of  a  name  with  a  lead  pencil  is  not  a 
distinguishing  mark : 

(Cy)  That  when  a  voter  makes  crosses  opposite  the  names 
of  two  political  parties,  one  of  m'hich  has  no  candidate  for  a 
particular  office,  the  vote  is  good  only  as  to  the  candidate  for 
that  office  on  the  other  ticket,  and  a  nullity  as  to  the  rent : 

(7)  That  when  a  voter  writes  in  the  name  of  a  candidate  of 
h\%  own.  and  marks  a  cross  so  that  it  is  uncertain  which  can- 
didate it  refers  to,  his  vote  docs  not  count  for  either. 

In  determining  the  validity  of  ballots  cast  under  the  Aus- 
tralian ballot  laws,  the  fiict  that  the  stamp  (when  one  is 
PutiwMitii  required,)  was  not  placed  on  the  ballot  with  such 
tat  Mwte  precision  a.4  to  make  a  single,  perfect  impression, 
will  not  render  the  ballot  in\*alid :  but  if.  in  the  prqiaration  of 
the  ballot,  there  is  such  a  departure  from  the  strict  letter  of 
the  law,  that,  if  purposely  done,  the  ballot  could  be  known  by 
the  voter  casting  it,  as  when  there  are  imprinted  on  it  two 
separate  and  distinct  impressions  of  the  stamp,  or  when  there 
is  within  one  of  the  large  squares  a  distinct  mark,  as  of  a 
pencil,  in  addition  to  the  voter's  stamp,  the  ballot  will  be 
rejected  on  the  ground  that  it  bears  a  distinguishing  mark, 
though  the  mark  was  made  innoccndy:  Zieu  v.  Pfutumter, 
(Supreme  Court  of  Indiana,)  41  N.  £.  Rep.  796. 

Who  dare  say,  *'  De  mimmis  twrn  cmrai  Uxf*  The  pencil 
mark  in  this  case  was  one-fourth  of  an  inch  w-ide  and  five- 
sixteenths  of  an  inch  long.  What  man  could  say  with  ocp> 
tainty,  "  I  made  that  mark  ?  " 


782  PK0QM8S  or  THE  LAW. 

In  HWmmsy,  Q9iHnuUXmhimy,Lmmd&  C^ppar  Ca,[i895] 
9  Ch.  751,  Judge  Kbkewich,  of  the  Chancery  DiviskNi  of 
England,  hat  laid  down  the  talutaiy  rule,  that 
when  fnud  is  alleged  against  a  defendant,  coni- 
munications  between  himself  and  hb  solicitor  as 
to  the  subject-matter  of  the  alleged  fraud  aie  not 
privileged  from  production,  theie  being  no  distinc- 
tion in  this  fcspect  between  a  crime  and  a  dvil  fraud ;  and  that 
it  is  immaterial  for  this  purpose,  whether  the  solicitor  is  or  is 
not. a  party  to  the  alleged  fraud. 

In  Mcrgmm  v.  Kennedy,  64  N.  W.  Rep.  912.  the  Supreme 

Court  of  MinnesoU  has  lately  held,  that   the 

common-law  rule  that  holds  a  husband  liable  in 

tA^mjUf   chii^Agcs  for  slanderous  words  uttered  by  his  wiie, 

siMi>r  sy    thou|;h  he  is  not  present,  and  has  not  in  any 

manner  participated  in  the  slander,  has  not  been 

abr«>i;«ited  b>'  the  passage  of  the  statutes  relating  to  married 

women,  and  enlarging  their  property  ri);hts. 

The   Court    of   Appeal  of  England,  in  Rcdims  v.  Graj, 
[1895]  3  Q.  B.  501.  has  affirmed  the  judgment  of  Wills.  J., 
Umlujj,     '^  ^^  ^^^^  below.  [1895]  2  Q.  B.  78.     In  this 
^^       cav  a  commercial  traveler  employed  by  a  firm 
Cmmwnttm    that  dealt  in  sewing-machines  went  to  stay  at  an 
Tra««itr      j^j,^  j^j^j  while  there  machines  were  sent  to  him  by 
hiH  employers  in  the  ordinary  course  of  business  for  the  pur- 
pose of  selling  them   to  customers  in  the  neighborhood. 
Before  the  goods  were  sent  the  innkeeper  had  express  notice 
that  they  were  the  propcrt>*  of  the  employers,  but  he  received 
them  as  the  baggage  of  the  traveler.     The  latter  subsequently 
left  the  inn  without  pa>'ing  for  his  board  and  lodging ;  and  it 
was  held  that  the  innkeeper  had  a  lien  on  the  goods  for  the 
amount  of  his  bill. 

The  Qrcuit  Court  of  Appeals,  Seventh  Grcuit,  has  recently 
decided  a  very  interesthig  point  of  insurance  law.  An  accident 
certificate  issued  by  the  Odd  Fellows'  Acdcknt 
Association  provided  that  written  notice  shouki  be 
given  to  the  insurer,  within  ten  days  of  the  date 
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of  the  accident  and  injuiy  for  which  a  claim  should  be  made* 
stating  the  circumstances  of  the  accident  and  the  nature  of  the 
injury,  and  that  there  should  be  no  claim  to  death  benefits 
unless  death  resulted  within  ninety  days  from  the  accident,  of 
which  accident  the  insurer  should  have  had  notice  within  ten 
days.  While  this  certificate  was  in  force,  the  plaintiflf,  assured 
stepped  on  a  wire  nail,  inflicting  a  small  but  visible  wound  in 
his  foot.  He  continued  to  pursue  his  usual  occupation  for 
fourteen  days^  and  U'as  then  taken  01  and  died  from  lockjaw 
resulting  from  the  wound.  No  notice  of  the  accident  was 
given  within  ten  days  after  it  occurred,  but  proo6  of  death  were 
furnished  in  due  time.  Under  these  circumstances,  it  w-as  held 
that  the  terms  of  the  certificate  did  not  require  notice  to  be 
given  within  ten  days  of  the  happening  of  an  accident  which 
did  not  immediately  disable  the  assured  from  pursuing  his 
usual  occupation,  and  which  did  not,  within  the  ten  days,  give 
rise  to  a  claim  for  death  benefits ;  and  that  the  beneficiary  was 
therefore  entitled  to  recover:  Odd  Feihun*  FruUmtd  Auidemi 
Assodaihm  tf  Amtrica  v.  Eari,  70  Fed.  Rep.  16. 


According  to  a  recent  decision  of  the  Judicial  Committee 

of  the  Privy  Council  of  England,  under  the  treaties  between 

hrttrnrti— I  ^^^^^^  Britain  and  Japan,  by  virtue  of  which  the 

^^'        consular  courts  of  die  former  and  the  territorial 

courts  of  the  latter  ha\'e  exclusive  jurisdiction 


over  claims  against  British  and  Japanese  subjects 
respectively,  it  would  be  in  excess  of  the  jurisdiction  granted 
.  to  the  British  consular  court  if  it  were  to  entertain  by  way  of 
counter-claim  or  cross-action  a  claim  by  a  British  defendant 
against  a  JapaneM  plaintiflf ;  the  cognizance  of  such  a  daim 
belongs  to  the  territCNrial  courts.  This  rule  was  applied  to  a 
suit  by  the  Emperor  of  Japan  against  a  steam-boat  company 
for  damages  resulting  from  a  marine  collision,  in  which  the 
defendant  company  countercfaumed  in  respect  of  the  same  col* 
lision,  on  the  ground  that  it  was  due  to  the  negligence  of  the 
pbintitfTs  servants;  and  it  was  accordingly  held  that  the 
counter<laim  could  not  be  sustamed:  The  iwipaM  Jmfmmeu 
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Coi'^ritmeitt  v.  Pemimsmlar  &  OHfmiml  Sti-am  Nov,  Co,,  [189s] 
App.  Cas.  644.  

According  to  a  recent  decision  of  the  Supreme  Court  of 
PennsyK-ania,  packa^ci  of  oleomargarine,  weighing  ten  pounds 
each,  put  up  out  of  the  stite.  andlsent  into  it.  by 
the  nunufacturer^  to  be  there  sold  by  his  resident 
agent  from  his  store.  b>'  the  package,  are  not 
"original  packages.**  within  the  intenctate  com- 
mercc  clause  of  the  United  States  Constitution,  but,  being 
intcntlcd  for  sale  to  the  consumer,  and  being  in  fiict  so  sold, 
are  subject  to  tlie  police  regulations  of  the  state  :  Cfmm^' 
Vfca/th  V.  /Viif/.  33  Atl  Rep.  82. 

In  reaching  this  remarkable  tondusion,  the  court  rests 
wholly  on  its  own  decisions  to  the  same  effect,  in  Commmh 
uuuiM  V.  Zf/f,  138  Pa.  615  :  S.  C.  21  Atl.  Rep.  7,  and  Ofm- 
M»//?4rtf/M  V.  SckM'Hbtrgfr,  156  Pa.  20I ;  S.  C.  27  Atl.  Rep. 
30.  which  in  tlieir  turn  nest  on  the  newly  di.sco\'ered  principle 
that  '*  a  manufacturer  who  puts  up  his  products  in  packages 
evi-lcntly  adapted  for  and  intended  to  meet  the  requirements 
of  an  unlawful  retail  trade  in  another  state,  and  sends  them  to 
his  own  agent  in  that  state,  for  sale  to  consumers,  is  not 
engaged  in  intersttate  commerce,  but  is  engaged  in  an  effort 
to  carry  on  a  forbidden  business  by  masquerading  in  a  character 
to  which  he  ha^  no  honest  title.*'  There  is  also  a  good  deal 
said  in  regard  to  the  dire  and  am-ful  consequences  which  wt>uld 
result  from  the  opposite  doctrine,  and  the  learned  judge  who 
deli\icred  the  opinion  declares  that  **  u-e  cannot  adopt- a  con- 
struction that  seems  to  us  so  unnatural  and  unreasonable,  and 
that  would  work  such  absurd  and  monstrous  results.**  mean- 
ing thereby  the  construction  which  would  hold  the  separate 
packages,  shipped  in  an  open  box  or  barrel,  an  original  pack* 
age.  But  the  very  strength  of  his  language  betrays  the  weak- 
ness of  his  argument  It  is  not  necessary  to  ntupcrate  w*hea 
one  is  sure  of  his  position. 

It  is  the  general  opinion  that  when  the  bottles  or  other 
\*essels  in  which  the  goods  are  put  up,  though  each  enclosed 
in  a  separate  wrapper,  are  put  info  one  common  receptacle  for 
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the  purpoitc  of  transportation,  that  receptacle  is  the  original 
package,  and,  u  hen  that  receptacle  is  opened,  and  the  contents 
arc  separated,  the  original  packa«^c  is  broken,  and  none  of  the 
separately  wrapped  packages  can  be  called  original.  The 
importer  may  put  up  and  ship  his  packages  separately  in  any 
form  he  pleases  ;  but,  if  he  puts  them  up  together  in  the  same 
box  or  barrel,  he  cannot  claim  that  the>-  are  original  pack- 
ages. The  presumption  in  such  a  case  is  that  the  separate 
wrapping  is  a  mere  device  to  ex-ade  the  hw :  /«  re  Harmom^ 
43  Fed.  Rep  372;  HarriiOH  v.  Static  91  Ab.  63;  S.  C,  10 
So.  Rep.  30;  SifiiiAw  State,  54  Ark.  248;  S.  C,  15  S.  W. 
Rep.  882;  SMe  V.  Pxrsatu,  124  Mo.  436;  S.  C,  27  S.  W. 
Rep.  1102;  /fa/tjr  v.  State,  (Xcb.)  60  N.  W.  Rep.  962; 
Contmonweaith  v.  Zeit,  138  Pa.  615  ;  S.  C,  21  Atl.  Rep.  7; 
Commonwealth  v.  SekoilemfkTi^tr,  156  Pa.  20i ;  S.  C,  27 
Atl.  Rep.  30;  State  v.  Cbttfrnan,  1  S.  Dak.  414:  S.  C..47 
N.  \Y.  Rep.  411.  If,  howe\x«r,  the  carrier  puts  the  separate 
bottles  or  packa;;es  into  a  receptacle  furnished  by  itself,  for  its 
own  ct>nvenience  in  transporting  them,  without  the  knowledge 
of  the  connignor,  the  receptacle  is  not  the  original  package  • 
Keith  V.  State,  (Ala.)  8  So.  Rep.  353;  Timker  v.  State,  ^ 
Ala.  115 ;  S.  C,  II  So.  Rep.  383. 

The  Iowa  courts  alone  have  seen  the  absurdities  to  which 
this  doctrine  will  lead,  and  have  held  that  in  such  a  case  the 
separately  wrajiped  bottle  or  package  is  the  original :  State  v. 
Cootmn,  %2  Iowa.  400;  S.  C.  48  N.  W.  Rep.  921  ;  State  v. 
J/S/At.  86  Iowa,  638;  S.  C,  53  X.  W.  Rep.  33a  But  this, 
if  applied  indiscriminately,  is  as  far  wrong  as  the  other  doc- 
trine. The  only  safe  rule  is,  to  leave  to  the  jury,  as  a  question 
of  fact,  to  find  whether  the  separate  packages  or  the  receptacle 
b  the  original  package  in  any  given  case,  under  instructions 
that  if  they  find  that  the  intent  of  the  importer  was  to  evade 
the  Uw.  not  to  assert  bona  fide  his  rights  under  the  interstate 
commerce  rule,  that  the>'  should  find  the  receptacle  to  be  the 
original  package;  otherwise,  the  separate  bottles  or  pack* 
ages.  To  assert  that  a  pint  bottle  of  whisky,  wrapped  sepa- 
rately, and  then  boxed  with  others,  is  an  original  package,  is- 
absurd ;  but  it  is  equally  absurd  to  claim  that  a  ten-pound 
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package  of  Mi)rtlitng  it  an  intentioaaJ  evasion  of  tJie  hw. 
And  this  absurdity  cannot  be  rendered  aerioua  SLrgumcon  by 
an  assertion  that  it  is  an  ei'asion  of  the  law.  because  the  pack- 
ages  are  plainly  put  up  to  sell  at  retail.  The  lam*  makes  no 
distinction  between  wholesale  and  retail  sales ;  and  the  rules 
of  interstate-  commerce  extend  their  protection  equally  orer 
each.  IC  in  the  case  in  hand,  the  padcages  of  oleomaf^Barioe 
had  weighed  but  an  ounce,  and  yet  had  been  scparatelx 
wrapped,  and  carried  by  the  dealer  into  the  state  in  separate 
pockets  of  his  overcoat,  they  would  have  been  original  padc- 
ages. in  spite  of  the  evident  purpose  of  selling  them  at  retail ; 
and  yet,if  two  bundled  pound  packages  should  be  shipped  in 
one  box,  for  convenience  sake,  they  would  not  be  such,  under 
this  ruling,  although  just  as  clearly  intended  for  wholenile 
dealing.    "A  Daniel  come  to  judgment,  yea,  a  Daniel ! " 

When  an  attorney  of  record  receives  from  the  defendant  a 
sum  less  than  the  amount  due  on  a  judgment  against  the 
latter,  and  satisfies  the  judgment  without  the  con- 
sent  of  his  client,  the  satisfiiction  will  be  vacated 
only  on  the  terms  that  the  plaintiff  release  and 
discharge  the  defendant  from  the  judgment  to  the  extent  of 
the  payment  made  to  the  attorney :  Fatq^am  v.  Ci(y  tf 
Etisabetk,  (Supreme  Court  of  New  Jersey,)  33  AtL  Rep.  213, 

i«95.  

Since  the  existence  of  all  committees,  in  the  absence  of 
legislation,  necessarily  determines  upon  the  acgoumment  of 
the  body  to  which  they  belong,  there  must  be  an 
explicit  enactment  that  the  sessions  of  the  com- 
mittee can  be  held  afker  such  acQoumment,  or,  at 
least,  a  clear  implication  to  that  effect  from  the 
words  used  in  the  act  or  resolution  creating  the  eommittee, 
to  prevent  this  determination.  Theiefore,  when  a  committee 
is  created  by  the  legislature  from  its  own  members,  Co 
investigate  certain  £lcts,  and  report  to  the  legislature,  *^  it 
should  be  possible  to  do  so  bdbre  its  adjournment,  and  If 
not,  then  to  the  Supreme  Court,  the  committee  can  do 
nothing  afler  the  adjournment  of  the  legislature,  cxoqit  make 


PIIOGRB98  or  THE  LAW.  787 

Us  report :  Cammemai&  Farmer^  Bmkk  v.  WV0I,  (Supreme 
Court  of  North  Carolina,)  23  S.  E.  Rep.  160. 

In  Kendaa  v.  Bomnd  pf  Edueaticm  cf  City  cf  Cramd  RMpub, 

64  N.  W.  Rep.  745,  the  Supreme  Court  of  Michigan  recently 

decided  an  interesting  point  of  parliamentary  law. 

^'S^SHtg    A  by-law  of  the  board  pfx>vided  that  no  text-book 

^[?*V*  should  be  adopted  unless  proposed  at  a  regular 
meeting  at  least  one  month  before  its  adoption ; 
but  by-laws  could  be  suspended  by  a  two-thirds  vote  of  the 
members  present  A  report  recommending  the  adoption  of  a 
text-book  was  made,  and  a  motion  to  lay  the  report  on  Um^ 
table  was  lost  by  a  two-thirds  vote,  after  which  the  book  was 
adopted  by  a  majority  vote.  It  was  held  that  the  by-law 
requiring  the  book  to  be  proposed  one  month  before  its 
adoption  was  suspended  by  the  defeat,  by  a  two-thirds  vote* 
of  the  motion  to  lay  the  report  on  the  table,  and  that  the 
adoption  of  the  text-book  was  therefore  valid. 

The  act  of  Indiana  of  1889.  March  9;  Rev.  Stat  Ind. 
1894,  If  1X96^  Sl^7*  requires  railroad  companies  to  place  in 
each  passenger  depot  where  there  is  a  telegraph 
office  a  blackboard,  and  note  thereon  whether 
trains  are  late,  and  if  so,  how  late;  and  provides 
that  half  the  fine  recovered  for  violation  thereof 
shall  go  to  the  prosecuting  attorney.  This  statute 
has  lately  undergone  a  thorough  overhauling  by  the  Supreme 
Court  of  that  State,  in  Ptnttsyhfoma  Co,  v.  SimU,  41  N.  £. 
I^*  937t  >^n<l  was  held  constitutional  in  spite  of  the  many 
objections  that  were  made  against  it  In  the  opinion,  it  is 
4eckled 

(1.)  That  it  is  not  void  for  ambiguity : 
(2.)  That  it  is  not  a  regulation  of  interstate  commerce, 
within  the  prohibition  of  the  federal  constitution : 

(5.)  That  it  IS  not  unconstitutional,  as  being  a  local  or 
special  act,  regulating  practice,  in  courts  of  justice,  on  the 
ground  that  it  provides  for  special  judgments  in  &vor  of  par- 
ticular persons  and  against  particular  persons ;  or  that  it  pn^ 
vklet  a  speda]  statutory  actioo,  and  authorisei  a  particidarjudg- 
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mcnt  in  (avor  of  a  particular  officer  a'jainst  particular  persons; 
or  because  it  gives  a  particular  officer  a  part  of  a  penalty,  and 
thereby  requires  judgment  in  fiivor  of  such  officer : 

(4.)  That  it  is  not  local  or  special,  u*ithin  the  prohibition  of 
the  constitution  of  that  state  against  passing  local  or  special 
la*.vs  **  in  relation  to  fices  or  salaries,  "  merely  because  the  pro- 
secuting attorney  participates  in  the  recovery,  or  on  the  theory 
that  the  Jdcndant.  aside  from  its  interest  in  common  with 
that  of  the  people  of  the  state,  has  an  interest  in  the  distribu- 
tion of  the  fund  recovered  as  a  penalty  for  its  \-iolation  of  the 
act: 

(  5 . )  Tliat  it  is  not  unconstitutional,  as  granting  to  any  citizen,  . 
or  cla^s  of  dtizens,  privileges  or  immunities  which  do  not 
belong;  equally  to  all  citizens  on  the  same  terms : 

(6.)  Tlut  it  docH  not  \'iolate  the  pro\nsions  of  the  federal 
constitution,  tlut  no  state  shall  deny  to  any  person  the  equal 
protection  of  its  lawn  : 

(7.)  That  the  Cict  that  there  is  a  railway  in  the  Stitc  which 
has  no  station  or  telegraph  facilities,  but  is  operated  by  a 
s)*stcm  of  teleplionc,  to  which  railway  the  act  docs  not  apply 
for  that  reason,  docs  not  expose  it  to  tlie  objection  that  it 
lacks  uniformity. 

The  appellate  court  of  the  same  state  has  lately  held  that 
this  same  act  docs  not  require  the  registering  of  night  trains 
at  passenger  stations  where  its  telegraph  office  b  kept  open 
only  during  the  day-time  :  Tmr  Htmtt  &  Ind.  R,  R.  Co.  v. 
State ^  41  N.  E.  Rep.  952,  and  by  a  parity  of  reasoning,  it  would 
in  any  case  require  the  registering  only  while  any  telegraph 
office  is  open. 

This  statute  is  a  proper  police  regulation,  which  does  not 
interfere  with  interstate  commerce,  and  is  within  the  power  of 
the  legislature :  StaU  v.  ItuiioHa  &  //Anms  SvuikermR.  R.  Cf,, 
133  Ind.  69 ;  S.  C,  32  N.  £.  Rep.  817. 

It  in  opcrati\'e  only  when  the  company  or  person  operating 
the  railroad  possesses  the  means  of  conveying  such  informa- 
tion to  the  point  where  it  is  to  be  noted :  Sia/e  v.  /nduum  & 
liUnois  S^ihern  R,  R.  Co,,  133  Ind.  69;  S.  C,  32  N.  E.Rep. 
817,  and  therefore  does  not  apply  to  stations  where  there  are 
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no  telegraph  offices:  State  v.  Indiama  &  Wiitm  Soutkerm 
R,  R,  Co,,  133  Ind.  69;  S.  C,  32  N.  £.  Rep.  817;  St4Ue  v. 
Cleveimmd^  Cmdmnati,  Ckkago  &  St.  L,  Rjt.  Co,,  8  Ohio  Cir. 
Cl  604.  Nor  to  railroads  whose  trains  cover  their  eoCire 
route  in  a  time  less  than  that  within  which  the  notice  is  to  be 
posted :  State  v.  Kentucky  &  Ohio  Bridge  Co,,  136  Ind.  195  ; 
S.  C,  35  N.  E  Rep.  991.  The  fiict  that  some  other  company 
may  operate  its  line  of  road  by  telephone,  or  by  some  other 
means  of  communication,  does  not  invalidate  the  law,  which  is 
confined  to  those  operated  by  telegraph,  on  the  ground  that 
it  is  class  legblation,  for  the  law  applies  to  all  alike  who  oper- 
ate roads  by  means  of  telegraphic  information :  State  v.  /jmA- 
ana  &  fltmois  Southern  R,  R.  Co.,  133  Ind.  69;  S.  C.  32 
N.  E.  Rep.  817;  State  v.  Pennsyhama  Co.,  133  Ind.  700; 
S.  C.  32  N.  £.  Rep.  822.  The  fiict  that  the  law  gives  to  the 
prosecuting  attome>*  an  interest  in  the  amount  recovered 
does  not  aflect  the  validity  of  the  law,  as  that  is  a  matter  in  the 
discretion  of  the  legislature  in  fixing  the  compensation  of  that 
officer:  State y,  Indiana  &  ItUnois  Southern  R.  R.  Co,,  133 
Ind.  69;  S.  C,  32  N.  E.  Rep.  817. 


When  an  act,  which  purports  to  amend  a  previous  act  **  so 
as  to  read  as  follows."  contains  a  provision  different  from  that 
of  the  original  act.  but  on  the  same  subject,  it  is 
not  a  repeal  of  the  previous  act,  and  therefore 
other  statutory  provisions  relating  to  the  old  act, 
and  not  inconsistent  with  the  amendment,  will  apply  to  the 
latter:  Fitsgeraidy.  Lewis,  (Supreme  Judicial  Court  of  Mas- 
sachusetts,) 41  N.  £.  Rep.  687. 

The  Supreme  G>urt  of  Florida,  in  State  v.  Green,  id  So. 
^H*-  334*  ^>^  recently  reasserted  some  principles  of  statutory 
construction,  which,  though  frequently  expressed, 
are  >'et  by  no  means  universally  adhered  to,  and 
are  therefore  well  worth  repeating. 
( 1 )  The  constitutional  requirements  as  to  the  mode  of  enact- 
ing laws  are  mandatory,  and  if  the  journals  kept  by  the  two 
houses  are  silent  as  to  matters  which  are  required  to  be  entered 
in  then,  or  if  they  show  affirmathrely  and  explicitly  that  other 
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constitutiofud  requtrementt  have  not  been  complied  with  in 
the  enactment  of  a  law,  the  evidence  of  the  journals  will  con- 
trol,  and  the  act  be  held  void ;  but,  since  every  reasonable 
presumption  must  be  made  in  &vor  of  the  action  of  the  legii- 
latune.tn  the  apparent  performance  of  its  l^al  functions,  it  will 
not  be  presumed,  in  any  case,  from  the  mere  silence  of  the 
journal,  that  either  house  has  disregarded  a  constitutional 
requirement  in  the  enactment  of  a  law,  unless  the  constitution^ 
has  expressly  required  the  journal  to  show  the  action  taken. 
In  such  case,  howeixr,  their  silence  will  be  fatal  to  the  act: 

(2)  Since  the  governor  acts  as  a  part  of  the  law-making 
.power  of  the  state  in  approving  bills  passed  by  the  legislature, 
and  unless  substantially  the  same  bill  that  passed  the  two 
houses  of  the  legislature  is  submitted  to  him  for  approval,  it 
cannot  become  a  law  by  his  approval,  or  by  his  silence,  or 
against  his  approval : 

(3)  If  the  title  of  an  act  as  it  passed  the  leg»1ature,  and 
when  approved  by  the  governor,  is  so  essentially  different  as 

to  aflect  the  whole  act,  it  cannot  be  said  that  the 
same  act  received  the  sanction  of  the  entire  legis- 
lative department  of  the  government ;  but  if  the  difference  is 
immaterial  and  unsubstantial,  it  will  not  avoid  the  taw : 

(5)  The  rule  of  construction,  that,  though  part  of  an  act  be 
void,  it  will  not  render  the  whole  inoperative,  if  the  good  and 
the  bad  can  be  separated,  and  the  legislative  pi^|v>^e  expressed 
in  the  valid  portions  be  given  effect  to,  independently  of  the 
void  part,  applies  also  to  the  titles  of  acts ;  and  if  the  uncon- 
stitutional part  can  be  separated  from  the  other,  the  latter  will 
stand,  and  the  act  be  construed  with  reference  to  the  subject 
therein  expressed. 

It  ift-ill  be  seen  from  this,  that  the  Florida  court  has  litde 
s>'mpathy  with  the  absurd  idolatry  that  sees  in  an  enrolled 
bill  a  thing  too  holy  to  touch,  before  which,  no  matter  how 
tainted  with  fraud,  all  principles  of  law  and  justice  must  lie 
inert,  if  the  subfcct-matter  is  within  the  constitutional  limits. 
Attention  has  been  called  to  the  results  of  that  doctrine  in 
commenting  on  the  case  of.  Curr  v.  Coke,  (N.  C.)  32  S.  E. 
Rep.  16;  (Sec  2  Am.  Law  Rm.  ft  Rsv.,  N.  S.  441,  5031}  and 
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this  decision  is  now  submitted  as  a  veiy  uscTuI  antidote  to  the 
injurious  eflects  of  that 


The  Supreme  Court  of  Ohio  has  recently  decided  that  an 
act  which,  professing  to  impose  a  tax  on  inheritances,  exempts 
from  taxation  the  right  to  receive  or  succeed  to 
estates  not  exceeding  $20,000.  though  taxing  the 
whole  right  of  receiving  or  succeeding  to  estates 
which  exceed  that  sum  in  value,  and  taxes  the  right  to  receive 
or  succeed  to  estates  of  a  large  value  at  a  higher  rate  per  cent, 
than  the  right  of  succession  to  estates  of  smaller  value.  »  in 
conflict  with  ft  2  of  the  bill  of  rights  of  the  constitution  of  that 
state,  which  declares  that  "all  political  power  is  inherent  in 
the  people.  Government  is  instituted  for  their  equal  protection 
and  benefit  ;*'  and  is,  therefore,  wholly  unconstitutional  and 
void :  SitUi  V.  Ferris,  41  N.  £.  Rep.  579. 


In  IVetMSioek,  LMm  &  Co.  v.  Marks,  42  I^ic  Rep.  142.  the 
Supreme  G>urt  of  California  has  held  that  a  tradesman,  by 

T„^       adopting  the  name  "Mechanics*  Store"  for  his 

>*■■"«  place  of  business,  may  acquire  a  property  right 
therein  as  a  trade-name,  so  that  equity  will  enjoin  another 
from  using  the  name  "  Alechanical  Store**  in  such  a  way  as  to 
induce  persons  to  purchase  goods  from  him  under  the  belief 
that  they  are  dealing  with  the  former. 

In  this  case  a  merchant  had  erected  a  building  of  peculiar 
architecture  acgoining  a  similar  building  occupied  by  an  old 
firm  engaged  in  a  like  business,  and  with  the  pur- 
pose of  deceiving  the  customers  of  the  firm, 
adopted  a  similar  name,  and  refrained  from  using  any  sign 
about  the  building  to  designate  the  proprietor.  The  court 
below  decreed  that  he  should  maintain  and  place  in  a  con* 
spkuous  part  of  his  store,  and  also  in  a  conspicuous  place  on 
the  outside  or  front  thereof,  a  sign  showing  the  proprietorship 
of  the  store,  in  letters  suflkiently  large  to  be  plainly  observ- 
able by  passers-by  and  customers  entering  therein ;  but  it  was 
held  by  the  Supreme  Court  that  this  was  holding  the  defiendant 
to  too  strict  a  rule,  and  that  all  that  should  be  required  was 
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that  the  ddendant,  in  the  conduct  of  his  business,  should  dis- 
tini;uish  his  place  of  business  from  that  in  which  the  pbintiir 
carried  on  its  businets.  in  some  OKxIe  or  Ibrm  that  should  be 
a  sufficient  indication  to  the  public  that  it  %ras  m  different  place 
of  business  from  that  of  the  plaintifll 


The  House  of  Lords  has  lately  held,  affirming  the  dcctnoo 
of  the  Court  of  Appeals,  [1895]  1  Ol  145.  that  the  owner  cf 
land  containing  underground  water,  which  per- 
colates by  undefined  channels  and  ffcni*s  to  the 
land  of  a  neighbor,  has  the  right  to  divert  or 
appropriate  the  percolating  water  within  his  om-n  lands,  by 
wtftls  or  drainage  shafts,  so  as  to  deprive  his  neighbor  of  it ; 
and  his  right  is  the  same  whether  his  motiw  be  to  Anvtf /tfr 
impro%*e  his  own  land,  or  to  maliciously  injure  his  neighbor, 
or  to  induce  his  neighbor  to  buy  him  out:  JArfwr.  6t.,  tfBmd" 
f0rti\.  PUHa,  [1895]  App.  Caj«^  587. 

No  one  can  be  held  liable  for  damages  caused  by  sinking  a 
well  in  his  own  ground,  by  which  the  percolating  waters  are 
di\'ertcd  from  his  neighbor's  wells  or  springs;  but  if  he  sinks  a 
well  to  a  plainly-dcfined  underground  water-course  and  di\*erts 
it.  he  is  liable  for  all  damages  occasioned  thereb>' :  WUtis  v. 
Of/  €f  Pmj,  (Iowa.)  60  X.  \V.  Rep.  727 ;  CasitUm  Trmt 
CM  V.  CmstaiM  Sporting  Onb,  8  Ohk>  Gr.  Ct.  194 :  WUHmm 
V.  AaAw,  161  Fa.  283 :  S.  C,  39  .\tl.  Rep.  54;  Smiiivans, 
Sitrtkfm  Sfy  hKm,  Co..  (Utah.)  40  Pte.  Rep.  709. 


According  to  a  recent  decision  of  the  Court  of  Appeal  of 

England,  a  gift  for  the  encouragement  of  a  mere  sport,  though 

wm.        '^  "^^  ^  beneficial  to  the  public,  cannot  be  upheld 

as  charitable;  and  therefore  a  bequest  of  a  fiind  in 

^'1^    trust  to  provide  annually  fore\xr  a  cup  to  be  given 

*y^  to  the  mo^  successful  >-acht  of  the  season,  though 

it  states  that  the  object  of  the  gift  is  to  encourage 

the  sport  of  yacht  radng,  is  in  violation  of  the  rule  against 

perpetuities,  and  void:  Im  re  Nonage,  [1895]  2  Cb.  649. 

The  one  essential  feature  of  a  charitable  gift  is.  that  it  shouM 
be  Uif  the  benefit  of  the  public,  not  for  that  of  any  number  of 
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prix'atc  indi\*iduaU.  It  is  not  ncceMar>*  that  its  benefits  should 
be  bestowed  upon  the  public  uniformly :  it  is  sufficient  if  they 
are  open  to  all  who  under  the  circumstances  can  a\'ail  them- 
seh-es  of  them :  eg,  a  hospital  is  a  charitable  institution, 
because  it  exists  for  the  benefit  of  the  sick  of  the  communit}\ 
so  iar  as  its  resources  extend,  and  also  tends  to  lighten  the 
burden  which  the  support  of  those  sick  persons  whom  it  cares 
for  would  throw  upon  the  community;  but  a  beneficial  society 
is  not  a  charit>%  unless  its  aims  are  such  as  bring  it  within  the 
last-mentioned  criterion,  for  it  exists  for  the  benefit  of  its  own 
members  only.  Applying  this  broad  rule,  a  bequest  to  a 
sodet>'  founded  for  the  dissemination  of  knowledge  generally : 
Bcaumomt  v.  (Vnv«rk?.  4  L.  R.  Ch.  309  :  for  the  maintenance 
of  missions :  Commissioners  v.  Pttiuci,  [1891]  App.  Cas.  531  ; 
for  the  erection  of  a  chapel  and  the  maintenance  of  a  public 
park :  ///  re  Bariictt,  (Mass.)  40  N.  E.  Rep.  899 :  for  the  relief 
of  the  poor  and  the  support  of  a  sabbath-school :  Comkiiii  v. 
Dtnns,  63  Conn.  377  ;  S.  C.  28  Atl.  Rep.  537 ;  for  founding 
and  maintaining  an  institution  for  the  purpose  of  stud>'tng  and 
curing  the  ciiseases  of  animals  and  birds  useful  to  man,  and 
providing  for  free  lectures  to  be  given  to  the  public :  C/nizrr^ 
siiY  €f  London  v.  Kf rr^»:i%  i  DcG.  &  J.  72,  affirming  23  Beav. 
1 59 :  for  the  increase  and  encouragement  of  good  ser\'ants : 
Lauombe  v.  Wintringham,  13  Beav.  87  ;  for  the  establishment 
of  a  fund  to  be  expended  in  prizes  to  marksmen :  In  re 
Stephens,  \V.  N.  [1892]  140:  and  to  enable  a  corporation, 
organized  for  the  purpose.  t<i  purchase  land  and  erect  resi- 
dences thereon  for  the  laboring  classes,  to  be  controlled  **  so 
as  to  improve  the  moral,  physical  and  intellectual  condition  of 
the  youth  of  this  city/'  which  residences  were  to  be  let  to 
laborers  for  rent,  and  not  gratuitously :  Wehter  v.  lllggim^ 
(R.  I.)  31  Atl.  Rep.  824.  are  chariuble  gifts.  Such  is  also  a 
gift  to  a  library,  organized  as  a  private  corporatioa,  if  not 
organized  for  pecuniar}*  profit,  and  not  conducted  for  chat 
purpose,  when  all  the  moneys  obtained  by  it  are  used  to  main- 
tain the  library  and  purchase  books,  and  all  ate  entitled  to  the 
lise  of  the  books  in  tlie  library  room,  though  books  may  be 
taken  therefrom  only  bt*  tho9«e  who  become  subscribetB  for  a 
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fixed  time  and  pay  a  certain  fee.  or  who  fMiy  a  certain  amount 
for  each  book  without  becoming  .«iubM:n'her» :  PlaiHft  v.  /Av^ 
f»b*.  (Iowa.)  6 1  N.  W.  Rep.  434:  but  a  2ibrar>*  mainuined 
only  for  the  benefit  of  the  subscribers  \%  not  a  charit}\  e\iea 
though  all  who  viish  nuy  become  subscribers  :  Ctrmc  v.  Ltiif, 
2  DeG..  F.  &  J.  75  ;  fun  Dmiiom,  4  Kxch.  D.  54. 

A  chanty  need  not  necessarily  be  for  an  indefinite  number 
of  pertons :  and  though  a  beneficial  society  whoeie  benefits  art 
confined  to  iU  own  members  is  not  a  charity,  yet  a  gift  to  the 
permanent  fund  of  such  an  otganiaation  of  public  employes  » 
a  chiritable  gift,  because  it  is  not  only  in  ease  of  all  of  those 
employes  who  may  choose  to  become  members,  but  tends  to 
benefit  the  community  by  preventing  their  fimulies  from 
becoming  a  public  charge :  Im  rtj^mmn^s  EsUUe,  3  D.  R.  (Fa.) 
314 :  S.  C.  34  W.  N.  C.  190. 

On  the  other  hand,  a  gift  for  the  purpose  of  establishing  a 
museum  for  the  purpose  of  preserving  relics  of  (amous  men  is 
not  a  charity :  Tkamsoit  v.  SAalfS/tar,  1  DeG.,  F.  &  J. 
399.  Nor  is  one  for  the  maintenance  of  certain  animals, 
though,  not  being  a  perpetuity,  it  is  a  valid  trust :  At  re  ZV»iv, 
41  Ch.  D.  $52.  And  if  a  valid  charitable  gift  is  itself  condi- 
tional on  the  happening  of  a  future  and  uncertain  event,  it 
xiolates  the  rule  against  perpetuities,  and  is  void :  Ail  v. 
Ltrd  Sim/MidcM,  [1894]  3  Ch.  265. 

In  a  recent  case  in  the  Chancer)*  Division  of  England, 
before  Judge  Kekcwich,  part  of  a  tesUtor*s  estate  consisted  of 
policies  on  the  life  of  another,  subject  to  a  mort- 
gage to  the  life  assurance  office.  By  his  will  he 
bequeathed  his  personal  estate  to  one  person  for 
life,  with  remainden  over.  After  the  testator  s  death  his 
executor  paid  the  premiums  on  the  policies  and  the  interest  on 
the  mortgage  out  of  the  income  of  the  personal  estite  until  the 
death  of  the  assured,  when  the  office  paid  to  the  executor  the 
surplus  of  the  policy  moneys  remaining  after  deducting  the 
mortgage  debt  On  these  (acts,  it  was  held  that,  as  between 
the  tenant  hr  life  and  the  remaimlermen.  the  amount  of  income 
expended  in  paying  the  premiuins  and  interest  ought  to  be' 
r>ecouped  to  the  tenant  hr  life,  with  interest,  out  of  the  prop- 
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trty  preacrved  by  the  expenditures,  viz. :  the  tuqplus  policy 
moneys ;  and  that  the  balance  of  that  surplus  must  be  appor-> 
tioned  between  capital  and  income:  /«  re  JItdey,  [1895] 
J  Ch.  738. 

.  In  calculating  the  proportions  in  which  outstanding  personal 
esute  which  (alls  in  during  the  existence  of  a  life  estate^ 
should  be  divided  between  capital  and  income,  the  proper 
method  is  to  ascertain  the  sum  which,  put  out  at  the  legal 
fate  of  interest  on  the  day  of  the  testator's  death,  and  accumur 
lating  at  compound  interest  calculated  at  that  date  with  yearly 
rests  and  deducting  income  tax,  would,  with  the  aocumula- 
tioas  of  interest,  have  produced,  at  the  day  of  receipl,  the 
amount  actually  received;  and  the  sum  so  asocttaiiied  should 
be  treated  as  capital,  and  the  rest  as  income:  /m  ft  Bmri  ^ 
^3lMllflsfM^«  TnuCr,  34  Ch.  D.  643. 


JUDICIAL     POWER      AND     UNXONSTITUTIOXAL 
LEGISLATION. 


B7  HASfnojr  U  CAAflosr. 


TXf  Ameriemm  Lmw  Rtmiw^  m  the  imie  of  July  and  August, 
1^95.  published  an  article  entitled  "The  Income  Tax 
Dect!Mon.  and  the  Power  of  the  Supreme  Court  to  Nullify 
Acts  of  Congress/*  written  by  Sylvester  Pteno3rer.  The  tone 
of  the  article  is  that  of  a  bitter  and  contemptuous  attack  upon 
the  highest  tribunal  of  the  nation,  and  contains  a  greater 
number  of  absurd  and  indefensible  positions  than  is  common 
to  articles  of  this  character. 

It  is  evident  that  Mr.  Penno>*cr  does  not  think  u^U  of  the 
Supreme  Court,  and  the  reason  is  not  far  to  seek.  In  the  case 
of  Pemnoytr  v.  Xeff^  9$  U.  S.,  p.  7 14.  he  was  prevented  by  the 
judgment  of  that  tribunal  from  mainuining  possession  of  the 
property  of  another,  acquired  under  color  of  a  pretended  judg- 
ment rendered  in  a  State  court,  in  which  no  service  had  been 
made  upon  the  defendant    Hiiu  ilUu  lachjnuB! 

He  intimates,  most  improperly,  that  the  court  has  surren- 
dered to  the  grasp  of  oligarchies,  and  suggests  that  if  Con- 
gress, at  its  next  session,  would  impeach  the  juc^^es  for 
usurpation  of  legislative  power,  remove  them  from  office,  and 
instruct  the  Ffcsident  to  enforce  the  collection  of  the  income 
tax,  the  Supreme  Court  of  the  United  States  would  never 
thereafter  presume  to  trench  upon  the  exclusive  power  of 
Congress ;  and  "  thus,'*  he  says,  **  the  government  as  created 
b>'  our  lathers  would  be  restored  with  all  of  its  faultless  and 
harmonious  proportions.'* 

For  the  last  century,  he  contends,  we  have  been  living 

under  a  government,  not  based  upon  the  Federal  Constitution, 

but  under  one  created  "  by  the  plausible  sophistries  of  John 

Marshall."     He  asaerto  that  it  is  a  pure  assumption  on  the 

796 
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part  of  the  court  to  declare  that  the  question  as  to  whether  a 
law  is  constitutional  or  not,  is  a  judicial  one,  and  that  as  the 
assumption  is  faulty,  therefore  the  conclusion  is  unsound.  He 
asserts  further  that  the  power  claimed  by  the  Supreme  Court 
to  nullify  a  law  of  Congress  is  entirety  a  self-made  power. 
**  In  no  decision  ever  rendered  by  it  has  it  been  able  to  point 
out  the  lettered  warrant  of  the  Constitution.  It  cannot  be 
done,  for  it  is  not  there."  He  sneers  at  Chancellor  Kent  ibr 
saying;  that  courts  of  justice  have  a  ri(;ht,  and  arc  in  duty 
bound,  to  brinj;  every  law  to  the  test  of  the  Constitution,  and 
asserts  that  Kent  did  not  quote  his  constitutional  authority 
because  he  was  not  able  to  do  so. 

He  further  states  that  the  claim  of  the  Supreme  Court  to 
the  rif^ht  to  nullify  a  law  of  Congress  has  no  other  warrant 
than  its  own  assumption.  By  a  garbled  and  partial  reading 
of  the  proceedings  in  the  Federal  Convention  m'hich  framed 
the  Constitution,  he  contends  that  the  framers  ne\'er  intended 
that  the  jurisdiction  of  the  court  should  extend  to  cases  arising 
under  the  Constitution,  but  that  it  was  expressly  meant  to  be 
limited  to  "cases  of  a  judiciar>'  nature:"  and  that  "afikai 
thm-  HO  cmnmon  iaiv  emtrt  in  all  Christendom  considered  its 
jkrisdietion  broad  enough  to  nullify  the  htu*  of  the  legislature." 

The  slightest  examination  into  the  histor\'  of  the  origin  of 
Article  III.  of  the  Constitution  of  the  United  Sutes.  which,  in 
Section  2.  expressly  declares  that  "  the  judicial  pouer  shall 
extend  to  all  cases  in  law  and  equity  arising  under  this  Con* 
stitution,  the  laws  of  the  United  States,  and  treaties  made  or 
which  shall  be  made  under  their  authority/*  will  convict  the 
incautious  writer  of  this  article  of  blunder  upon  blunder. 

The  truth  is  that  there  were  numerouii  instances  of  the 
exercise  of  juciidal  power  to  set  aside  acts  of  the  legisLiture 
foe  lack  of  conformity  to  State  Constitutions,  or  the  principles 
of  Sute  Constitutioas.  which  were  present  to  the  minds  of  the 
fiamers  of  the  Constitution,  several  of  whom  had,  as  judges^ 
participated  in  the  exercise  of  this  very  power. 

David  BiiCABLr.  Chief  Justice  of  New  Jersey.and  a  member 
of  the  Federal  Convention,  bad.  in  the  case  of /Mvrjv.  WmUom 
(rderred  to  in  Simte  v.  Ptrkkmrst,  4  Haklead  (N.  J.).  444)^ 
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coojiklered  mott  gravely  the  exercise  of  such  a  judicul  power. 
The  caa€  was  brought  by  writ  afctrti^rmi  before  the  Supreme 
Court  of  New  jersey  on  September  9«  1779,  and  s-as  argued 
on  constitutional  grounds  in  November  of  the  sane  year. 
The  court  held  the  matter  under  advisement  for  three  terms, 
and  on  September  7,  1780,  the  judges,  Brcarly.  Smtdi  and 
S)'mmes,  delivered  their  opinions  strmiim  for  the  pbuntifT  in 
itrHmrmi,  (See  paper  of  Dr.  Austin  Scott,  "  Papen  of  the 
American  Historical  Association/'  Vol.  2,  p.  86.)  In  antid- 
pation  of  the  final  decision,  the  Legislature  amended  the 
statute  in  question.  (Laws  of  New  Jersey,  original  edition,  49, 
4  Halstead,  444.) 

In  speaking  of  this  decision,  Gouvemeur  Morris  irroce  to  the 
PennsyU'ania  L^islatuie  in  1785:  "In  New  jersey  the 
judges  pronounced  a  law  unconstitutional  and  void.  Surely, 
no  good  citizen  can  wish  to  see  the  point  decided  in  the 
tribunals  of  Pennsylvania.  Such  power  in  judges  is  dangerous, 
but  unless  it  somewhere  exists  the  time  employed  in  franitng 
a  bill  of  rights  and  form  of  government  was  merely  thrown 
away."    (Sparks*  "  Life  of  Gouvemeur  Morris,"  Vol.  3, 438.) 

The  decision  xA  Holmes  v.  IfW/M  was  followed,  in  1796,  by 
the  case  of  Tmjriifr  v.  HaJtuj,  4  Halstead,  appendix,  440.  and 
again,  in  1804.  by  Ste/r  v.  Ptrkkttrst,  4  Halstead,  427. 

In  the  meantime  similar  decisions  had  been  reached  in  other 
Sutcs.  The  case  of  7mv«r  v.  Weedca  was  decided  in  Rhode 
Island  in    1786.     (Pamphlet  of  j.  B.  Vamum,  Providence, 

I7«7.) 

Prof  Cooley,  in  his  work  on  *'  Constitutkmal  LimitatBons,** 
4th  ed..  196:  Mr.  Bryce,  in  his  work  on  the  "American 
Commonwodth,**  Vol.  1,  p.  53a  ;  Prof.  Fiske,  in  his  book  of 
'•The  Critical  Period  of  American  History,"  pp.  175,  176; 
Prof.  McMaster,  in  his  "^  History  of  the  People  of  the  United 
Sutes,**  Vol.  I,  337,  and  Arnold,  in  his  "History  of  Rhode 
Island.**  VoL  2.  p.  24,  have  fellen  into  the  error  of  asserting 
that  this  was  the  first  case  in  which  the  courts  held  an  act  of 
the  legiskuure  unconstitutional  and  vokl,  on  the  giound  of 
conflict  with  the  fundamental  law.  That  this  as  an  error  is  dear 
irom  the  (act  that  in  Virginia,  as  early  as  1782,  the  couftshad 


JUDICIAL  POWER  AND  UNCONSTITUTIOKAL  LEGI51AT10R.   799 

•clearly  asserted  the  power  to  declare  a  law  void  for  lack  of 
•conformity  to  the  Constitution. 

George  Mason,  one  of  the  members  of  the  Federal  Con- 
vention,  and  no  stickler  for  Federal  power,  had,  as  fiur  back  as 
1773.  in  the  case  of  RoMns  v.  Hardaway  (Jefferson's  Repi 
(Va.)  109),  argued  against  the  validity  of  an  act  providing  for 
the  descendants  of  Indian  women  as  sla\'es,  on  the  ground  that 
the  act  was  void  as  contrar>'  to  natural  right  and  justice,  and 
in  violation  of  rights  and  duties  which  men  owed  to  each  other 
in  a  state  of  nature. 

In  May,  1778,  the  Legislature  of  Virginia  passed  an  act  of 
attainder  against  one  Jostah  Phillips,  who  had  been  de\'astating 
the  State.  During  the  year  Phillips  was  captured,  convicted 
and  executed  for  highway  robbery,  the  act  of  attainder  being 
disregarded.  Prof.  Tucker  (Tucker's  Blackstone  Appendix, 
393)  asserts  that  the  court  refused  to  recogniie  the  act  of 
atuinder  (see  4th  Burk,  Hist,  of  Va.,  30$,  306),  and  had 
directed  the  pri.soner  to  be  tried. 

In  1776,  a  law  had  been  passed  in  Virginia,  taking  from  the 
executive  the  power  of  pardon  in  ca^cs  of  treason,  and  under 
this  act  one  Citon,  having  bix*n  convicted  of  treason,  was 
pardoned  by  the  House  of  Delegates  without  the  concurrence 
of  the  Senate.  The  case  reached  the  courts  in  1782  (Ci^Mr- 
moitufttjtk  ^^  Catom,  4  Call  (Va.),  i),  when  the  Attorney- 
General  moixd  for  execution  upon  the  prisoner.  The  hitter 
pleaded  the  pardon  of  the  House.  Under  the  Constitution,  as 
it  then  stood,  the  ca.«  was  referred  to  the  Court  of  Appeals, 
and  it  was  there  argued  that  tlic  act  of  Assembly  was  contrary 
to  the  plain  intent  of  the  Constitution. 

Mr.  Edmund  Randolph,  then  Attome>*-General  of  Virginia, 
subsequently  the  first  Attorney-General  of  the  United  States, 
and  one  of  the  leading  members  of  the  Federal  Convention, 
argued  that,  whether  the  act  was  contrar>-  to  the  spirit  of  the 
Constitutioa  or  not,  the  court  was  not  authorixed  to  declare  it 
void.  George  Wythe,  subsequently  a  framer  of  the  Constitu- 
tion, and  in  this  %*ery  case  sitting  as  a  judge,  decUured :  **  If 
the  whole  legislature  (an  event  to  be  deprecated)  shouM 
to  overleap  the  bounds  prcKiibed  to  them  by  the 
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people,  I,  in  administeriiig  the  public  justice  of  the  countiy* 
will  meet  the  united  eflbits  at  my  seat  in  this  tribunal,  and, 
pohiting  to  the  Constitution,  will  say  to  them :  '  Here  is  the 
limit  of  your  authority,  and  hither  shall  you  go.  but  no  fur- 
ther.'** Chancellor  Blair,  also  a  member  of  the  Federal 
Convention,  tiith  the  rest  of  the  judges,  was  of  the  opinion 
that  the  court  had  power  to  decUre  any  resolution  of  the 
legislature,  or  of  either  bfmnch  of  it,  to  be  unconstitutional  and 


Six  years  later,  in  1 78^,  the  question  was  again  raised  in  the 
very  interesting  '*Case  of  the  Judges"  (4  Call.  Va.  135), 
which  grew  out  of  an  attempt  b>*  the  legislature  to  impose 
additional  and  extra-judidal  duties  upon  the  court,  and  the 
judges  found  themselves  obliged  to  decide  **that  the  Consti- 
tution and  the  acts  were  in  opposition ;  that  they  could  not 
exiitt  together,  and  that  the  former  must  control  the  operation 
of  the  latter.*' 

Thc!^:  \'iem*s  were  again  declared  in  seiTial  later  cases,  and 
were  directly  enforced  in  1793,  in  Kemper  v.  Htmkim^  2  Va. 
Ca<«cs.  30.  Sec.  also,  TmrHcr  v.  Tmnur,  4  Call,  Va.  234; 
Page  V.  PemiiciM,  Wythe's  Rep.  211. 

In  New  York  the  same  question  was  raised  in  the  celebrated 
case  of  Rmtgcrs  v.  IVaddingtait^  decided  in  1784.  There 
Alexander  Hamilton,  in  a  very  able  argument  before  the 
Ma}»or*s  Court  of  New  York,  contended  that  the  Trespass  Act. 
which  authorised  actions  by  owners  against  those  who  had 
occupied  their  houses  under  British  orders  during  the  British 
occupation,  was  unconstitutional.  Hamilton  argued  that  the 
liw  \-ioIated  natural  justice,  and  the  decision  was  placed  upon 
that  ground.  {Rutgers  v.  IVaeUiHgtott,  Dawson's  Fimphkt, 
44;  Hamilton's  Works,  edited  by  J.  C.  Hamilton.  Vol.  $, 
115.  116;  Vol.  7,  197. 

In  1792  the  Supreme  Court  of  South  Carolina  held  an  act 
of  the  Colonial  Legislature  of  171 2  void,  as  in  Gontra\iention 
of  common  right  and  of  Magna  Charta :  Bcwmam  v.  Middlt' 
toH,  I  Bay.  252. 

In  North  Carolina  the  power  of  the  court  to  refuse  to 
enforce  a  lai^.    because    unconstitutional,   was    elaborately 
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argtted  and  considered    in    1787:    Bajard  v.   SimgUtom^    i 
Martin  (N.  C).  42. 

The  argument  of  Mr.  Ireddl,  subsequently  a  Justice  of  the 
Supreme  Court  of  the  United  States,  is  notable,  and  he  ex- 
pressed his  views  in  plain  terms  in  a  correspondence  held  uith 
Richard  Dobbs  Spaight,  himself  a  member  of  the  Fedeial 
Convention,  and  at  the  time  of  the  receipt  of  the  letter  engaged 
in  the  very  act  of  considering  the  question  of  Federal  judicial 
power.  (McRae*s  '*  Life  and  Letters  of  Iredell,**  Vol.  3,  pp. 
172-176.     Compare  Spaight's  viei%-s.  Ibid,  pp.  167-169.) 

It  i!<  beyond  the  reach  of  controversy,  therefore,  that  when 
the  Federal  Convention  met  in  1787  for  the  purpose  of 
framing  a  Constitution  for  the  United  States,  the  idea  of  con- 
trolling; the  legislature  through  the  judiciary  was  familiar  to 
its  leading  members.  It  had  been  asserted  in  New  Jerse>% 
Virginia,  New  York.  Rhode  Island  and  North  Carolina.  The 
members  of  tlie  convention  who  had,  either  as  counsel  or  as 
judges,  considered  such  a  question,  were  among  the  most 
prominent  on  the  floor.  There  were:  From  Virginia,  George 
\V>the.  John  Dlair,  Edmund  Randolph  and  George  Mason; 
from  New  Jersc)*,  David  Brearly ;  from  New  York,  Alexander 
Hamilton;  from  North  Carolina,  Richard  Dobbs  Spaight, 
informed  specifically  by  his  correspondence  with  Iredell,  of 
counsel  in  the  case  of  Bayard  v.  Singifion, 

(See  a  learned  paper  entitled  **  The  Relation  of  the  Judiciary 
to  the  Constitution,"  by  William  M.  Meigs,  of  Philadelphia, 
Auicricaa  Law  Review  for  March  and  April,  1885,  pp.  177  to 
203.  Sec,  also,  a  paper  entitled  "The  Legislatures  and  the 
Courts :  The  Potvcr  to  Declare  Statutes  Unconstitutional,**  by 
Charles  B.  Elliott,  Ph.D.,  Pcliticai  Science  Qtuirterly,  VoL  5, 
No.  2.  Abo,  "  The  Origin  and  Scope  of  the  American  Doc- 
trine of  Constitutional  Law,**  Vol.  7,  Harvard  Lam  Review^ 
p.  129.) 

As  to  the  views  of  the  members  of  the  Federal  Convention, 
our  space  does  not  permit  us  to  go  in  detail  into  the  language 
of  the  debates ;  but  no  careful  student  of  Madison's  Notes,  or 
of  the  Journal  of  the  Convention,  can  fiul  to  reach  the  con- 
clusion that  it  was  generally  admitted  by  the  delegates  that 
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the  courts  i»x>uld  have  the  powvr  under  the  OmstiMm^ 
mithout  any  express  fpk.  Such  a  power  was  commented  upon 
with  approval  in  the  con^'enticMi  by  Ccrry,  Morris,  Jama 
Wllnon.  MaMMi,  and  Luther  Martin.  It  «*as  opposed  bjr 
Merocr,  of  Maryland,  and  Dkkinson,  oT  Delaware.  A  far 
icfcrenccs  must  suffice. 

On  June  4.  1787,  Mr.  Gerry,  of  Mas!«achusetts,  in  ipeaktiig 
of  the  judiciary  under  the  new  Coustitution,  said :  "  They  »ill 
have  a  sufficient  check  against  encroachments  on  thdr  own 
department  by  their  exposition  of  the  laws,  which  invohfti  a 
poH'cr  of  deciding  on  their  constitutionality.  In  some  of  the 
5katvs  the  jud«^es  had  actually  set  aside  laws,  as  being  againit 
tlie  Constitution.  This  was  done,  too,  with  general  appro* 
bation:"  5  EllMtt's  Debates,  151. 

The  cases  to  which  he  referred  were  undoubtedly  the  seven 
canes  in  five  Sutes,  all  older  than  the  Constitution  of  the 
United  States,  which  have  been  presented  ui  the  ibrq^ng 
rc\*icw. 

On  July  17th,  Mr.  Madison  distinctly  alluded,  with  approval,, 
to  the  case  of  Trevett  v.  IVeedcM^  saying :  *'  In  Rhode  Island,, 
the  judges  who  refused  to  execute  an  unconstitutional  law 
were  displaced,  and  others  substituted  by  the  legislature,  who 
would  be  the  ^billing  instruments  of  thdr  masters:"  S  Elliott^ 
p.  32>. 

On  the  same  day,  Mr.  Gouvemeur  Morris,  said :  "  A  law 
that  ought  to  be  negatived  will  be  set  askle  in  the  Judiciary 
Department,  and  if  that  security  should  fiul,  may  be  repealed 
by  a  national  law." 

Roger  Sherman  said :  "  Such  a  power  involves  a  wrong 
prindple,  to  wit:  that  a  law  of  a  State  contrary  to  the  articles 
of  Union  would,  if  not  negatived,  be  valid  and  operative : "  S 
Elliott,  331,  323. 

The  convention  then  rejected  a  legislative  negative,  and 
made  a  long  leap  forward,  and  adopted  the  language  of  the 
Constitution  as  it  now  stands  in  Ankle  III.,  and  adopted  also 
the  second  paragraph  of  Article  VI.,  which  reads  as  follows : 
*«This  ConststutKNi,  and  the  bws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof,  and  all  treaties  made  or 
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which  ^hall  be  made  under  the  authority  of  the  United  States^ 
shall  b^  the  supreme  law  of  the  land;  and  the  judges  in  every 
State  5h.ill  be  bound  thereby,  an>thtng  in  the  Constitution  or 
laws  of  any  Suite  to  the  contrary  notwithstanding.** 

On  the  33d  of  Au^u.n,  an  inciTectual  eflbrt  was  made  by  Mr. 
Charles  Pinckney.  of  South  Carolina,  in  favor  of  a  legtslati\'e 
negative.  Mr.  Williamson,  of  North  Carolina,  thought  it  was 
unnece»sar>*,  '*  and  having  already  been  decided,  a  fe\nval  was 
a  waste  of  time.** 

In  a  work  entitled  *'An  Essay  on  Judicial  POwer  and 
Unconstitutional  Legislation,  Being  a  Comment  iry  on  Parts 
of  the  Constitution  of  the  United  Sutes,**  Mr.  Brinton  Coxe,a 
most  accomplished  member  of  the  Philadelphia  Bar,  a  Demo- 
crat of  the  strictest  standing,  and  a  strict  constructionist, 
contends  most  ingeniously  that  the  framers  of  the  Constitution 
actually  intended  by  express  enactment  that  the  Supreme 
Court  of  the  Ura'ted  States  should  be  competent  in  all  litiga- 
tions before  it  to  deddc  upon  the  question  of  the  constitu- 
tioiialit)' of  Sute  laws  and  State  Constitutions,  and  to  hold  the 
same  to  be  void  in  so  &r  as  contrary  to  the  Constitution  and 
constitutional  laws  and  treaties  of  the  United  States. 

While  we  are  not  inclined  to  agree  with  Mr.  Coxe  that  the 
judicial  power  to  pass  upon  the  question  of  the  constitution- 
ality of  statutes  is  an  express  pouier,  but  prefer  to  adhere  to 
the  views  of  Marshall  that  it  is  clearly  imp&eel,  yet  it  u  most 
interesting  to  observe  that  so  profound  and  scholarly  a  student 
of  the  Constitution,  as  was  Mr.  Coxe,  so  iar  from  expressing 
himself  in  wild  and  revolutionary  sentiments,  suggestive  of 
violence,  and  displaying  the  most  startling  ignorance  of  fiicts 
well  known  to  all  wdl-informed  lawyers,  attributed  to  the 
framers  a  larger  measure  of  intention  than  was  ever  contended 
ibr  by  the  most  devout  admirers  of  Marshall. 

In  the  State  Convention,  the  matter  was  discussed  in  Con- 
necticut by  Oliver  Ellsworth,  who  called  the  judiciary  **a 
constitutional  check;"  in  North  Carolina  by  Davies,  in 
Pennsylvania  by  Wilson,  and  In  Virginia  by  John  Marshall, 
Edmund  Randolph  and  Plitrick  Heniy.  The  last  named  was. 
a  decided  opponent  of  the  CuMlkiillua^  hiaXht  was'aa  Mmcit 
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aJvocite  of  the  ifidq>endefice  of  the  ju^dary.  He  bdieved 
tlut  the  judges  should  decide  upon  the  constitutionalit)'  of  a 
Uw,  and  feared  that  the  National  Judiciar>-.  as  organiied. 
u  I  Mild  not  possess  sufficient  incJepencJence  for  this  purpose. 
He  u^cd  the  following  language :  **  The  honorable  gcotkman 
did  our  judictary  honor  in  sa>-inf  that  the>-  had  finnoas 
cntMi^h  to  counteract  the  legislature  in  some  cases.  Vei,  at, 
our  judges  opposed  the  acts  of  the  legislature.  We  have  this 
Undmark  to  guide  us.  They  had  fortitude  to  declare  that 
tbe>*  «*««  the  judictary,  and  would  oppose  uooMutitutional 
acts.  Are  you  sure  that  your  Federal  Judiciar>'  mill  act  thus? 
Is  that  judiciar>-  so  well  constituted,  and  so  independent  of  the 
oclier  branches,  as  our  State  Judiciar>-?  Where  are  xour 
landmarks  in  this  government?  I  will  be  bold  to  say)'ou 
cannot  find  any  :**  2  Elliott's  Debates,  248. 

In  the  FtdemHst.  No.  78  and  No.  80.  the  independence  of 
the  judiciar>*  is  elaborately  discussed,  and  the  existence  of  the 
|iowcr  to  pass  upon  questions  of  constitutionality  is  taken 
lor  granted.  It  is  there  commented  upon,  not  as  a  mere 
po9.<iibility.  but  in  order  to  remove  any  lingering  objections 
there  mii^ht  be  to  such  a  practice.  (See  19th  Am,  Urn 
A'iruTi%p.  184.) 

The  Judidar}*  Act  of  24th  September,  1789.  which  was  the 
work,  almost  exclusively,  of  Oliver  Ellsm'orth,  himself  a 
member  of  the  Federal  Convention,  and  familiar  with  the 
\*ie«-s  of  his  colleagues,  provided  for  the  review  in  the  Supreme 
Court  of  the  United  Sutes  of  judgments  in  the  circuit  courts 
and  dintnct  courts  upon  wriu  of  error,  as  wxU  as  upon  a 
certificate  of  di\ision  of  opinions,  whether  tlie  causes  origiruted 
in  the  circuit  courts,  or  were  removed  there  from  the  State 
courts,  as  well  as  ibr  the  review  of  cases  where  the  validity  of 
State  statutes  or  any  exercise  of  State  authority  shoukl  be 
drawn  m  question  on  the  ground  of  repugnancy  to  the 
Constitution,  treaties,  or  laws  of  the  United  States,  and  the 
decision  should  be  m  fiivor  of  their  validity.  This  statute, 
which  it  is  no  exaggeration  to  term  a  veritable  bond  of  union, 
is  a  clear  legislative  expression  of  the  views  of  the  First 
Congress  under  the  Constitutioo— that  the  questions  refened 
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to  are  judicial  questions,  and  that  the  determination  of 
them  belongs,  under  the  Constitution,  to  the  Supreme 
Court. 

The  first  case,  in  which  the  power  of  the  Federal  Courts  to 
decline  to  enforce  an  act  of  Congress  was  asserted,  illustrates 
the  pre\'ailing  idea  as  to  the  position  of  the  judiciary  as  well 
as  tlie  extreme  modesty  of  the  judges.  The  case  is  Haybmrm't^ 
2  Dallas,  409.  Congress  had  passed  an  act  in  March,  1792, 
providing  for  the  settlement  of  claims  of  widows  and  orphans 
barred  by  certain  limitations,  and  regulating  claims  for  Invalid 
pensions.  The  act  directed  the  United  States  Circuit  Courts 
to  pass  upon  such  claims,  and  made  their  decisions  subject  to 
re\'iew  by  the  Secretary  of  War  and  by  Congress.  In  the 
Circuit  Court  for  the  District  of  New  York,  Chief  Justice  Jay, 
Justice  Cr>HiNG,  and  District  Judge  Duane,  filed  an  order 
declining  to  execute  the  act  as  Judges^  but  declaring  that  "as 
the  objects  of  this  act  are  exceedingly  benevolent,  and  do- 
honor  to  the  humanit)*  and  justice  of  Congress,  and  as  the 
judges  desire  to  manifest  on  all  proper  occasions,  and  in  every 
proper  manner,  their  highest  respect  for  the  national  legis- 
lature, they  will  execute  this  act  in  the  capacity  of  Cammis-' 
mntrs^  Justices  Wilson  and  Blair,  and  District  Judge 
Peters,  of  the  Circuit  Court  for  Pennsylvania,  absolutely 
refused  to  execute  the  act. 

Justice  Iredell, and  District  Judge  Sitgreaves,  of  the  North 
Carolina  Circuit,  before  any  case  came  before  them,  joined  in 
a  letter  to  the  President,  expressing  their  doubt  as  to  their 
power  under  the  law  to  act  even  as  commissioners. 

The  question  reached  the  Supreme  Court  at  the  August 
Term,  1793,  on  an  application  for  a  mandamus  to  the  District 
Court  for.  the  Dbtrict  of  Pennsylvania.  Attome>'  General 
Randolph  entered  into  an  elaborate  discussion  and  analysis  of 
the  powers  and  duties  of  the  court,  and  advised  the  execution 
of  the  law.  Of  his  argument,  he  said:  '*The  sum  of  my 
argument  was  an  admission  of  the  power  [of  the  court]  to 
refuse  to  execute,  but  the  unfitness  of  this  occasion."  (See 
Conway's  «« Life  of  Edmund  Raitdolph,"  144-145.)  No  doubt 
•existed  in  the  minds  of  the  judges,  yd  so  great  was  the  desire 
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to  avoid  a  conflict  that  the  motioii  was  taken  under  adviir- 
ment.  and  hdd  until  the  statute  was  amended. 

A  subsequent  case,  however,  was  brought  by  amicable 
action  a(;aan«t  one  Yale  Todd  t6  recover  money  paid  him 
under  a  finding  of  Chief  Justice  Jav,  and  Judges  CiffHixc  and 
Law,  acting  as  commissioners.  After  argument,  judgment 
was  rendered  against  the  defendant.  No  opinion,  stating  the 
grounds  of  the  decision,  iras  filed,  but  the  result  was  a  deter* 
mination  that,  as  the  power  conferred  by  the  act  of  1792  was 
not  judicial  within  the  meanhig  of  the  Constitution,  the  act 
was  unconstitutional.  Chief  Justice  Jav  and  Justices  Cusnixg, 
WiLsoif,  Blair  and  Patersos  were  present  at  the  dccnioo, 
which  seems  to  have  been  unanimous.  (See  note  to  Umki 
Si0t€$  V.  FoTiim,  13  Howard,  40  and  $3.) 

The  question  was  again  raised,  in  1798,  in  the  case  of  CuUfr 
V.  BaU,  3  Dallas.  386,  and  some  doubts  «*ere  expresaed  by 
Mr.  Justice  Chase  as  to  the  jurisdiction  of  the  court  to  detCT^ 
mine  that  any  law  of  a  State  Legislature  contrary  to  the  Con- 
stitution of  the  Sute  was  void,  but  he  declined  to  express  an 
opinion  whether  the  Supreme  Court  could  declare  void  an  act 
of  Congress  contrary  to  the  Federal  Constitution. 

A  similar  question  was  raised  in  the  case  of  Tsv/rr  v.  7W- 
/rir.  4  Dallas,  194,  where  Mr.  Justice  Chase  said :  *'  It  is, 
a  general  opinion,  indeed  it  is  expressly  admitted  by  all  this 
bar.  and  some  of  the  judges  have,  indi\'idua]ly,  in  the  circuits, 
decided  that  the  Supreme  Court  can  declare  an  act  of  Con- 
gress to  be  unconstitutional,  and.  therefore,  invalid ;  but  there 
is  no  adjudication  of  the  Supreme  Court  itself  upon  the  point. 
I  agree,  however,  in  the  general  sentiment.** 

The  learned  ju<^  had  evidently  forgotten  the  decision  ia 
the  case  of  Umiftl  States  v.  Kr//  TatU,  The  question  was 
directly  raised  before  Chief  Justice  Marshall  in  the  &mous 
case  of  Mmriwry  v.  M€uUs0m^  decided  in  1803,  in  which,  as 
Chancellor  Kext  declares  (1  Kent*s  CommenUries,  453), 
**  the  power  and  duty  of  the  judiciary  to  disregard  an  uncon- 
stitutional act  of  Congress,  or  of  any  State  Legislature,  were 
declared  in  an  argument  approaching  to  the  precision  and 
certainty  of  a  mathematical  demonstration.** 
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The  language  of  Chief  justice  Marshall  b  dear  and  con* 
clusiw.  "The  Constilutiiin  is  cither  a  superior,  paramount 
bw,  unchangeable  b>'  onlinary  means,  or  it  »  on  a  le\xl  with 
ordinary  leginlatiS'c  acto.  and,  like  any  other  act,  is  alterable 
when  the  legislature  shall  please  to  alter  it.  If  the  former  part 
of  the  ahematnx  be  true,  then  a  legislative  act  contrar>-  to  the 
Constitution  is  not  law.  If  the  latter  part  be  true,  then  written 
constitutions  are  absurd  attempts  on  the  part  of  the  people  to 
limit  a  power  in  its  own  nature  illimitable.  .  .  .  If  an  act  of  a 
legislature,  repugnant  to  the  Constitution,  is  void,  does  it, 
notwithstanding  its  tnvalidit}-,  bind  the  courts  and  oblige  them 
to  gi\'e  it  eflect?  Or,  in  other  words,  though  it  be  not  law, 
does  it  constitute  a  rule  as  operative  as  though  it  wsa  a  law  ? 
This  would  be  to  overthrow  in  (act  what  was  established  in 
theor>* :  and  would  seem,  at  first  view,  an  absurdity  too  gross 
to  be  insisted  upon.  It  shall,  however,  receive  more  attenti\-e 
consideration.  It  is  emphatically  the  pro\*ince  and  duty  of  the 
judicial  department  to  say  what  the  law  is.  Those  who  apply 
the  rule  to  particular  case;*,  niunt  of  necessity  expound  and 
interpret  that  rule.  If  two  laws  conflict  with  each  other,  the 
courts  must  decide  on  the  operation  of  each.  This  is  the  very 
essence  of  judicial  duty.  If,  then,  the  courts  are  to  regard 
the  Constitution,  and  the  Constitution  U  sjperior  to  any 
ordinary  acti  of  the  legisbture,  the  Constitution,  and  not  such 
ordinary  act,  must  govern  the  case  to  which  the>'  both  apply. 
Those,  then,  who  controvert  the  principle  tliat  the  Constitution 
h  to  be  considered  in  court  as  a  paramouut  law,  are  reduced 
to  the  necessity  of  maintaining  that  courts  must  close  their 
eyes  on  the  Constitution  and  see  only  the  law.'* 

To  characterize  such  reasoning  as  sophi.<r>'  is  childish.  A 
school4x)y  might  as  well  challenge  a  proposition  of  Euclid,  or 
attempt  to  ridicule  the  Primipia  o(  Newton.  Thomas  jefler- 
son  stormed  at  it  in  impotent  rage,  and  since  his  time  a  iSew 
atrabilious  critics  have  denounced  it  as  mere  «M!rr  dktmm  ; 
but,  notwithstanding  all  assaults,  it  stands  as  an  adamantine 
piece  of  reasoning,  and  constitutes  an  invincible  buttress  of 
our  nationality. 

The  power  was  never  again  seriously  questioned  ia  the 
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Federal  courts  for  many  years,  until  the  question  directiy  aroie 
in  CfJkemM  v.  ykgimm^  6  Whcaton,  264.  The  reasoning  of 
Mamhau.  in  that  case  has  settled  it  forever.  NoChtng  but  a 
political  earthquake  can  unsettle  it.  The  pyramid  of  Cheopi 
has  stood  for  six  thousand  years  unshaken  by  the  barkings  of 
the  jackals  at  iu  base.  The  power  has  been  constantly  exa<* 
dsed,  and  the  infOanoes  in  which  statutes  of  the  United  Sbrta 
have  been  held  to  be  unconstitutional  by  the  Supreme  Couit 
of  the  United  States,  stated  in  order  of  time,  ate  as  foUows : 

1793,  //ay^Mm's  Ou*\  2  Dallas,  409  ; 

1794.  I/.  S,  V.  yWic  Todd^  13  Howard,  52 ; 
1803,  MmF^mry  v.  AfmSs^,  1  Cranch,  137; 
1851,  L\  5.  V.  Ferrdrm,  13  Howard.  40; 
1864.  Gvniom  V.  U.  S^  2  Wallace,  $61  ; 
1866,  £r  part^'  Gmriami,  4  Wallace,  333 ; 
1S69,  Hcp^rm  V.  Grisufoid^  8  Wallace,  603; 
1S69,  U,  5.  V.  ZVirj^,  9  Wallace,  41 ; 

1869,  TktjMlkes  V.  J/«rnr/,  9  Wallace,  274 ; 

1870,  Cciitei0r  V.  Ar/,  1 1  Wallace,  113; 

1871 ,  Umii€d  S/ates  v.  ATtm.  i  3  Wallace,  1 28 ; 

1872,  (/,  5.  V.  ^.  R.  C0,,  17  Wallace,  322; 
1875.  U.  5.  V.  Rreu,  92  U.  S.  214 ; 
1877,  C/,  5.  V.  /vjr,  95  U.  S.  670 ; 

1879.  Trademark  Caus,  100  U.  S.  82 ; 
1879,  Cdharuy,  Thamjisoa,  103  U.  S.  168; 

1882,  U,  5.  V.  Harris,  106  U.  S.  629 ; 

1883,  Chni  Rights  Cases,  109  U.  S.  3  ; 
1885.  Bifxd  V.  U.  5.,  1 16  U.  S.  616 ; 

1887.  CaiiaH  V.  Wiisom,  127  U.S.  540,  and  in 
1895,  Income  Tax  Caus,  not  yet  reported. 
Thus,  from  1790  to  1895.  inclusive,  the  Supreme  Court  has 
exerci!«ed  the  pov^-er  to  declare  acts  of  Congress  unconstitu* 
tional.  because  of  conflict  with  the  Constitution,  in  twent>'-one 
separate  instances.  During  the  same  period  it  exercised  the 
same  power  unthout  challenge  or  remark,  as  to  jurisdiction,  in 
relation  to  the  sututes  of  the  States  and  Territories  in  one 
hundred  and  eighty-tiro  instances:  Seven  cases  being  6rom 
Alabama,  four  from  Arkansas,  seven  from  California,  one  finoa 
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Delaware,  one  from  the  District  of  Columbia,  one  from 
Florida,  eight  from  Georgia,  six  from  Illinois,  three  from 
Indiana,  four  from  Iowa,  three  from  KanMS.  four  from  Ken- 
tucky, nineteen  from  I^uistana,  one  from  Maine,  nine  from 
Maryland,  two  from  Ma^^sachusetts.  two  from  Michigan,  three 
from  Minnesota,  one  from  Mississippi,  ele\'en  from  Missouri, 
one  from  Montana,  one  from  Nevada,  one  from  New  Hamp- 
shire, one  from  New  Jersey,  sixteen  from  Noi*  York,  two 
from  North  Carolina,  nine  from  Ohio,  two  from  Oregon, 
thirteen  from  Pennsylvania,  four  from  North  Carolina,  eight 
from  Tennessee,  five  from  Texas,  one  from  Utah,  one  from 
Vermont,  thirteen  from  Virginia,  three  from  West  Virginia, 
and  three  from  Wisconsin. 

A  partial  list  of  thc<«e  cases  (complete,  however,  up  to  18S8), 
is  to  be  found  in  the  Centennial  Appendix  to  Volume  131  of 
the  United  States  Reports. 

See,  also,  A|)pcndix  No.  2  to  the  Annual  Address  of  j.  H. 
Benton.  Jr.,  of  Ik>ston,  Mass.,  printed  in  the  proceedings  of 
the  Southern  New  Hampshire  Rar  Association.  18^. 

After  these  numerous  and  repeated  exercisies  of  power,  all 
of  which,  e\'en  the  earliest,  rest  upon  the  soundest  and  broad- 
est foundations,  it  is  preposterous  to  speak  of  the  decision  of 
the  Supreme  Court  in  the  Income  Tax  cases  as  an  **  assump* 
tion  of  authority.** 

Whether  the  act  itself  was  in  terms  just  or  unjust,  wise  or 
foolish,  does  not  touch  the  question.  If  Congress  does  not 
possess  the  power  to  pass  such  an  act  under  the  Constitution, 
there  b  no  law  of  which  the  features  can  be  discussed. 

To  attempt  to  reverse  the  decision  of  the  court  on  the 
ground  of  the  supposed  justice  of  the  act  reviewed,  or  to  vin- 
dicate the  act  upon  the  iaise  and  untenable  assertion  that  the 
court  has  usurped  authority,  is  to  ar^ue  in  a  vidous  circle.  It 
indicates  an  entire  lack  of  comprehension  as  to  the  disdnctioa 
existing  between  legislative  and  judicial  power. 

He  who  railed  against  the  government,  and  preached  sedi 
tion  was,  in  former  days,  after  conviction,  either  hanged  or  sent 
to  Botany  Bay.    Ai  this  is  an  age  of  milder  manners,  it  may 
be  sufficient  to  suggest  to  all  those  who  are  disappointed  in 
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the  effort  to  incite  the  people  to  pull  cJoim  about  thdr  cm 
cai^  the  febric  of  the  go\Ymfncnt,  in  the  e^rt  to  produce  a 
condition  of  **  harmony,"  that  the>*  arc  at  liberty  to  secure  a 
continent,  or  if  that  be  too  Hmall.  a  separate  hemisphere  of 
their  own. 

DEPARTMENT  OF  PRACTICE,  PLR.ADING  AND 
EVIDENCE. 


Borroa-tx<msF, 
Roy.  GEORGB  M.  DALLAS. 
AMiatcd  bj 
AauBMVt  SnwART.       Hssmv  N.  Sxalti.       Joasr  A.  JCcCAtnv, 
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Melvin  et  al.  V,  Aldriogb  kt  al.*    Court  op  Appeals  or 
Maryland.    June  i$,  1895. 


In  Ml  Ktioa  for  an  acooantiag,  betwtea  owners  of  property  and  tbcir 
mtstwtM  for  iU  Mle,  a  pcrtoiial  indehCcdaem  of  cmc  of  the  owncn  to  oee  of 
the  aiccata  caanot  be  considereil,  **Uiat,**  in  tbe  words  of  Powun.J., 
*'  tieioff  a  UanMction  between  Uiem  and  bin,  in  wliich  tbe  other  defced^ 
•at!  are  ia  BO  wite  interested.** 

Set-Opf  rv  Agent  Against  Principal. 

When,  in  the  course  of  the  agency,  money  belongin^^  to  tbe 
principal  has  come  into  the  agent's  hands,  and  the  prtnctpal 
makes  a  demand  upon  him  for  an  accounting,  or  return  of  tbe 
monc>'.  under  what  circumstances,  if  ever,  can  the  agent  set 
up,  in  reply,  that  a  debt  is  due  him  from  the  principal  ? 

Tt  is  said  that  *'  the  right  of  set-oflf.  recoupment  and  coun- 
terclaim, in  actions  at  law  bet\vccn  principal  and  agent,  is 
governed  ordinarily  by  the  same  rult.«  that  apply  in  other 
cases.  This  right,  however,  may  be  wai\'ed  by  contract, 
express  or  implied,  and  it  cannot  be  insisted  upon  where  its 
enforcement  would  result  in  a  x-iolation  of  the  agent's  duty  to 
his  principal ;  "  yfcekoH  on  Agent f,  |  535. 

*  Reported,  3s  Atl.  Rep.  589. 
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The  geneial  right  of  agents  to  retain,  out  of  mone>'  in  their 
hands,  compensation  for  their  ser\  ices  in  the  same  transaction* 
is  unquestionable:  and  a  discussion  of  claims  by  way  of 
commissions,  or  otherwise,  and  thdr  enforcement  through  the 
medium  of  hens,  is  beyond  the  present  purpose. 

The  agent's  right  to  reimbursement  for  expenses  or  losses 
necessarily  incurred  in  and  about  the  transactions  of  the 
agcnc)'  seems  equally  well  settled:  Sioiy  m  Agency,  Cap.  13 ; 
H^Aart^H  oh  Agency,  Cap.  5  :  IVaiermaH  on  Sit^off^  Cap.  3. 

As  to  the  right  of  an  agent  to  set-off,  in  an  action  by  his 
principal,  a  debt  arising  prior  to  the  inception  of  the  relation, 
or  during  its  subsistence,  but  independently  thereof,  there  is 
some  room  for  discussion  ;  but  the  law  appears  to  be  reducible 
to  the  following  propositions : 

I.  When  mone>'  is  entrusted  to  an  agent  directly  by  the 
principal,  or  is  collected  or  received  for  the  principal,  and  there 
is  an  antecedent  appropriation  of  the  funds  to  specific  pur- 
poses, by  his  express  direction,  it  is  held  that  the  agent  has 
no  more  right  to  divert  the  funds  from  their  destination  by 
appropriating  them  to  the  payment  of  his  own  debt,  than  he 
has  to  divert  them- for  any  other  purpose. 

*'  The  receipt  of  money  for  a  defined  use  amounts  to  an 
agreement,  on  the  part  of  the  person  receiving  it,  that  he  will 
not  apply  it  to  any  other,  and,  of  course,  not  to  his  own,  by 
pleading  a  set-off:'*  Smttiler  v.  Union  Canal  Co,,  37  Pai.  68 
(i860) ;  See,  also,  Ardeuo  Oil  Co,  v.  North  American  Oil  Co,. 
66  Pa.  375. 

The  fiduciary  relationship,  usually  said  to  exist,  is,  in  this 
instance,  made  concrete,  and  the  agent  is  a  trustee  upon  a 
special  trust,  actually,  if  not  technically. 

In  Tagg"  v.  Bosvtnan,  108  Penna.  273  (1883),  which  is,  per- 
haps, the  leading  case,  an  agent  was  authorized  to  make  cer- 
tain collections,  and  apply  the  mone>',  first,  to  the  payment  of 
ddits  due  to  third  persons,  and  then  to  a  debt  due  to  him- 
self^ but  instead,  applied  the  whole  amount  to  his  own  debt 
In  an  action  by  the  principal  for  the  amount  collected,  the 
agent's  claim  to  set-off  his  debt  was  disallowed,  the  court  say- 
ing that  the  money,  as  collected,  belonged  to  the  principal* 
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and  M  it  came  into  the  agent's  hands  was  impressed  «-ith  a 
trust  in  la\'or  of  the  prindpal.  «*hich  required  its  applicatioQ 
to  the  objects  specified,  in  their  order.  So  lon^r  as  there  vas 
an>*thing  due  upon  the  preferred  object«i,  the  agent  had  no 
right  to  appropriate  any  of  the  money  to  the  pa>inent  of  his 
own  claim,  for  such  appropriation  would  be  a  manifest  breadi 
of  the  trust  on  which  it  was  rccei\'cd. 

Where  a  State  gm'emment  deposited  mone>'  in  a  bank,  giving 
notice  that  the  fund  was  to  be  dc\'oced  to  a  spedfic  purpose, 
vii. :  the  building  of  a  canal,  it  was  held  that  the  bank  could 
not  M.-t-oA'.  as  a  defence  to  the  demand  upon  coupons  payable 
out  iif  said  fund,  a  balance  due  by  the  State,  for  an  over- 
draft of  iu  general  account :  B4^tik  tf  ike  Umied  Simtes  v* 
MatMt'sier,  9  Pcnna.  475  (1848).  The  court  said :  **As  loaf; 
as  the  deposit  is  permitted  to  remain  in  their  hands,  thc>'  are 
the  agents  of  the  holders  of  the  coupons  to  the  amount  of  the 
fund  !ict  apart  for  their  payment.  It  would  be  a  culpable 
breach  of  trust  to  appropriate  the  fund  to  any  other  purpose^ 
and  especially  to  apply  it  to  their  own  use :  **  See,  also.  ffVi- 
tPM  V.  Burktr^  13  Johns.  276;  Dims  v.  BmncUs'  £ir.,  24 
Wend.  9.      But,    see,  Fcndcrgtui   v.  Grtenfifld^  40   Hun. 

494- 

In  a  case  where  the  collector  of  a  canal  company  received 
sums  as  tolls,  which  it  was  his  express  oflicial  duty  to  apply 
towards  the  payment  of  a  certain  claim  against  the  company, 
it  was  held  that  he  could  not  .«et-ofr  in  a  suit  b}*  the  company 
for  an  accounting,  a  note  held  by  him  against  the  company : 
SmnlUr  v.  Uhwh  Cmmnl  Co,,  37  Penna.  68  (i860).  The  nnoncy 
being  appropriated  before  it  came  into  his  hands,  he  was  con« 
stituted  the  agent  of  the  company  for  the  express  purpose  of 
pa>'ing  it  over  to  the  specified  persons,  and  could  not  appro- 
priate any  part  of  it  to  his  own  debt 

The  same  conclusion  was  reached  in  a  case  where  a  corpor- 
ation placed  money  in  the  hands  of  its  general  manager  *'  for 
safe-keeping,  and  to  be  disbursed  in  its  business:**  Fim 
Nmtwmii  Bank  pf  Detirmt  v.  Bmrmm  Whr  tmd  Iron  Works.  58 
Mich.  124  (1885).  See,  also,  PeUrs  v.  NmskviUe  Sm/ii^ 
SamJt,  86  Tenn.  224. 
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The  ccMisideration  of  these  last  cases  leads  to  the  next 
proposition. 

II.  The  receipt  of  money  in  att  official  caf^acUf-^.  /'.— «8 
treasurer  of  a  corporations-would  seem  to  be  equK*alcnt  to  an 
antecedent  ex|)n9(s  appropriation  to  the  purposes  of  the  office. 

Thus,  where  the  treasurer  of  a  church  was  sued  by  the 
church  for  funds  in  his  hands,  it  was  held  that  he  could  not 
set-ofT  a  debt  due  him  in  his  individual  capacity,  Sharswood, 
J.,  saying :  **  He  recdved  the  funds  to  hold  at  the  order  of  the 
corporation,  as  their  officer,  and  without  such  order  he  cannot 
pay  or  appropriate  them  dther  to  himself  or  others.  There  is 
fiurly  to  be  implied,  from  the  relation  he  sustains,  an  under- 
taking not  to  plead  a  set-off",  but  to  account  and  pay  over 
whatever  money  came  to  his  hands  in  that  character:** 
RusseU  V.  First  Pre^yterian  Chnreh^  65  P^na.  9  (1870). 

In  MiddlttoH  anHHarri^rg  TurHfike  Road  Co,  v.  Waisoa, 
I  Rawle,  330  (1829),  the  manager  and  agent  of  the  compan>' 
had  made  collections  from  delinquent  subscribers,  and.  in  a 
suit  against  his  administratrix  by  the  company  to  reco\-cr  this 
money,  the  defence  relied  on  was  that  the  mone>'  had  been 
expended  in  the  purchase  of  the  debts  of  the  company.  This 
was  overruled,  the  court  saying :  **  The  rcLition  of  principal 
and  agent  is  well  settled ;  as  long  as  the  agent  acts  within  the 
scope  of  his  authority,  and  no  longer,  he  is  protected.  It  uas 
the  duty  of  Watson  to  collect  and  pay  o%'er  the  funds  as  they 
came  to  his  hands.  It  was  (or  the  company  to  dirject  the 
application  of  the  mone>-,  when  in  the  treasury,  or  under  their 
control,  to  whatever  purposes  thc>'  might  suppose  most  bene- 
ficial to  the  corporation.  This  they  have  been  pret^entcd  from 
doing,  by  an  assumption  of  power  by  their  agent,  and  a  mis- 
application' of  the  funds  of  the  company.  .  .  A  principal 
may  give  special  authority  to  his  agent  to  settle  and  liquidate 
his  debts,  and  this  is  frequently  done ;  but  previous  to  the 
introduction  of  such  a  defence,  to  a  suit  broMight  for  money 
had  and  received  as  agent,  the  special  authorit}'  should  be 
ihom-n." 

The  treasurer  of  a  borough  was  not  allowed  to  «ct-offl  in 
the  settlement  of  hi^. accounts,  a  bond  held  by  him  for  money 
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UianeJ  to  the  borongh  :  Ttnid  v.  Dvrongh  cf  Ptftttnon,  55  h. 
4ryS  (1867).  It  was  held  that  the  subject  of  the  settlement 
niuHt  be  his  official  receipts  and  disbursements,  and  that  he 
« as  charj^cablc  with  money  coming  into  the  treasury  b}'  way 
of  l«ian.  whether  from  himself  or  others.  **  As  treasurer,  he 
could  not  know^  what  reason  the  council  might  have  for 
rcfti!«ini;  payment ;  and  he  could  not,  by  his  own  act,  deter- 
mine any  defence  the  council  mi;;ht  have,  in  h»  own  £ivor,  as 
the  holder  of  the  bond.  The  sum  of  the  matter  is,  that,  as  an 
officer,  he  could  not  obtain  a  credit  for  the  disbursement  to  the 
bt^nd  held  b>'  himself  as  an  unofficial  person :  in  .short,  mitbout 
an  <»r<lcr  of  council.  He  could  neither  de|>rive  the  boroujjh  of 
its  defence,  nor  speculate  in  his  official  capadty  uiH>n  the  cLiim 
prcicrred  against  it.  .  .  \%  treasurer,  the  case  was  rii;htly 
decided  a^^ajnst  him.  As  a  creditor  of  the  borough,  he  can  pro- 
ceed as  any  other  creditors  may  do,  if  the  debts  be  valid.**  See, 
alsi>.  Piriuttiw  Marsh,  i  Steuart  &  Pater,  1 7 ;  Harpers. Hauwd. 
3  Ala.  284;  Wiiscm  v.  Lturist^m,  1  Watts  &  Serg.  428 ;  Cm. 
V.  Rihics,  5  Mont.  318 ;   IVaiermaH  mv  Set-cjf.  \  19a 

111.  Where,  then,  the  relationship  is  such  that  the  fundi 
are  held  upon  a  trust  for  specific  purposes,  the  rule  seems  to 
bo  well  settled. 

It  is  hornbook  law  that  a  trustee  cannot,  on  the  subject  of 
the  trust,  act  for  his  own  benefit,  to  his  principal's  detriment 
See  Farkisi  v.  A/t'xmtuirr,  1  Johns.  Ch.  394 ;  Siwy  Mr  Agtmty^ 
Cap.  IV..  etc.,  etc. 

Furthermore,  it  is  a  fundamenul  principle  of  the  doctrine  of 
sct-oif.  that  the  debts  as  to  which  the  right  is  claimed  must 
be  due  in  the  same  capadty. 

.\);ainst  a  claim  for  a  debt  due  by  a  trustee  in  his  fiduciary 
c.i;Mdty.  he  cannot  set-oflT  a  debt  due  to  him  indi\'idually : 
Tao:\'.  BdurmaH,  99  Pa.  376  (1882);  Iwt  Ndti,  Bank  tf 
Ditraiis.  Barnmm  Wirt  Workt.  58  Mich.  124  (1885) ;  Semm- 
m0n  V.  Kimball.  92  U.  S.  362  ;  Danul  v.  Watt.  4  S.  E.  271 
<Ga.  1888);  Stuarmaa  v.  Morris,  24  Atl.  313  (Pa.  1892); 
Sticking  V.  ClcMtHi.  7  Gray  17b;  Rkkbmarg  v.  kkkhcwrg.  1 
Harp.  Eq.  (S.  Car.)  168 ;  Bradskaufs  4/»/m/,  3  Grant,  109, 
and  other  cases  too  numerous  for  dtatioa. 
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Rut,  dilthough  the  relation  of  principal  and  agent  is,  in  gen- 
eral language,  said  to  be  a  fiduciary'  one,  yet  it  is  not  invari- 
ably so,  in  all  senses.  In  SpaiMng  v.  MatHngly  et  ai„  i 
S.  W.  488  (Ky.  1 886)  it  was  said :  **The  equitable  rule  which 
prcvcntH  an  agent  from  dealing  with  h\%  principal's  property 
for  bin  own  I>cne6t.  incon.Histcnt  with  the  interest  of  the  prin- 
cipal, applies  only  to  agents  who  are  relied  upon  for  counsel 
and  direction,  and  whose  employment  is  rather  a  trust  tlian  a 
service,  or  both,  and  not  to  those  who  are  employed  merely 
as  instruments  in  the  pci  fonnancc  of  an  appointed  service.*' 

IV'.  As  to  the  case  where  an  agent  makes  a  collection,  sells 
g«>ods,  or  receives  niunc>'  on  deposit  from  the  principsd,and 
there  it  neither  an  express  a])propriation  of  the  funds,  nor  an 
official  position  and  duty,  the  authorities  arc  not  in  harmony, 
and  no  general  rule  can  be  laid  down. 

Agents,  as  to  this  subject,  may  be  divided  into  three  classes : 
{1)  Attome>*s,  or  other  agents,  who  make  collections  for  their 
principals ;  (2)  Dankers.  or  others,  receiving  money  on  general 
<leposit ;  (3)  Factors  and  brokers,  who  sell  goods  of  their 
principals  and  recei%*e  the  price. 

The  general  rule  applies  to  all  these  classes,  that  "  the  agent 
is  bound  to  account  to  his  principal  for  all  money  and  prop- 
erty which  may  come  into  his  hands  during  and  by  virtue  of 
the  agency :  '*  Meehem,  \  522. 

And  *'  an  agent  authorized  to  collect  and  transmit  funds  to 
his  principal,  has  no  implied  authority  to  enter  into  any  con^ 
tract  concerning  the  money  in  his  hands  :**  Michrm,  §  384. 

Does  this  general  duty  to  account  and  transmit  amount  to 
such  a  destination  of  the  money  as  to  prevent  the  agent  from 
setting-oflT  his  individual  debt? 

The  only  authorities  which  are  to  be  found,  are  not  con* 
elusive  of  the  question. 

On  the  one  hand,  it  has  been  held,  in  Indiana,  that,  where 
an  attorney  was  sued  for  money  collected,  he  might  set-oAT  a 
note  held  by  him,  executed  by  his  client:  XoiU  v.  Le^vy^  37 
Ind.  186  (187 1).  It  having  been  argued  that,  on  account  of 
the  existence  of  the  relation  of  principal  and  agent,  the 
attorney  could  not  purchase  the  note  and  set  tt  off,  the  court 
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Mid :  ''The  appellee  deducet  this  prindple  from  the  rule  that 
the  agent  cannot  place  hfanaelf  in  a  'poMtion  advene,  or  in 
opiMMition  to  the  interest  of  the  principal.  We  have  not 
found  any  case  exactly  like  this.  Recurrin|v,  however,  to  the 
work«  on  the  subject  of  agency,  «*e  find  the  rule  to  be  this,  that, 
in  nutters  touching  the  agenc>%  agents  cannot  act  so  as  to  bind 
their  principals,  «'here  they  have  an  adverse  interest :  Si^j^ 
|3io.  The  purchase  ofthe  note  in  this  case,  was,  so  fiu- as  we  can 
see.  in  no  way  connected  with  the  agency.  We  see  no  reason 
why.  if  the  defendant  had  sued  on  the  note  which  he  pur- 
chased, [the  client]  could  not  ha\'e  met  the  claim  by  an  answer 
of  sct-oflT.  on  acccMint  of  the  liability  of  the  defendant  to  him 
for  the  money  collected.  Nor  can  we,  on  the  other  hand,  see 
any  legal  reason  why,  when  [the  client]  sues  the  defendant  for 
the  nKMicy  collected,  he  cannot  use  the  note  as  a  set-off.  to 
that  extent,  against  the  demand  for  the  mone>*.  ...  It  b 
not  claimed  that  there  is  an>thing  in  the  nature  of  this  par- 
ticular agency  which  requires  it  to  be  distinguished  from  any 
other  agcnc)' :  but  it  is  instisted  that  the  rule  conterKkd  for 
applies  to  all  agencies  where  it  is  the  dut>'  of  the  agent  to 
account  for  mone}*  received  by  him  lor  his  principal.  Could 
it  be  successfully  asserted  that  the  defendant  could  not  ha\e 
sued  on  the  note,  ex-en  while  he  yet  held  the  money  collected 
for  him  in  his  handk  ?    We  think  not." 

Whether  the  conclusion  here  reached  be  correct  or  not.  the 
reasoning  is  obviously  bad.  There  is  a  confusion  of  thought, 
in  arguing  as  though  the  agent's  alleged  breach  of  dut\*  lay 
in  \\\*  purchase  of  the  note,  and  not  in  his  endeavor  to  use  it 
in  a  particular  way.  There  b  a  fftiHc  jmHcipii  in  assuming 
that  the  client  would  haxc  had  the  right  to  aet-oAT  tiie  claim 
for  mone>-  collected,  in  a  suit  on  the  note.  And,  finally,  there 
i.4  an  error  of  law  in  the  proposition  that,  because  the  holder 
of  the  note  would  have  had  a  right  to  bring  suit  upon  it  he 
must,  therefore  have  had  the  right  to  set  it  ofll 

On  the  other  side  is  the  Penn9yl\*ania  case  of  Sim/sait  v. 
Pinktrtott  €t  n/..  lo  W.  N.  C.  423  (1S81),  where  an  attorney 
who  had  collected  a  claim  for  damages  to  real  property,  wa^ 
rH>t  allowed  to  set-oAT  against  a  claim  for  this  amount,  a  sum 
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due  him  by  the  ou  ner  of  the  propert}*  on  bonds  and  coupons 
secured  by  a  mortgage  on  the  same  propert>\ 

The  opim'on  was  per  curiam,  the  court  saying  only :  **  We 
think  it  is  ver>'  clear  that  an  attomey-at-law,  or  in  fret* 
employed  to  collect  a  claim,  when  he  has  received  or  recov- 
ered the  money,  has  no  right  to  set-ofTan  antecedent  debt  or 
claim  in  his  ou*n  right  against  his  constituent.  He  oiight  to 
show  in  such  case  that  his  constituent  expressly  agreed  thai 
he  might  retain  his  demand  out  of  the  money.**  This  certainly 
seems  more  in  harmony  H-ith  the  whole  theory  of  the  subject 

In  the  case  of  Rrcti  v.  Penrose's  Execuirix,  36  Fi.  214 
(i860),  funds  of  a  corporation  had  been  deposited  by  the 
treasurer  with  a  banker,  who  wa^  also  the  president  of  the 
corporation,  under  an  agreement  to  pay  interest  and  to  hold 
the  money  subject  to  call.  On  attachment-execution  against 
the  company,  the  banker  was  made  garnishee,  and  Sought  to 
sct-ofT  bonds  of  the  company  held  hy  him.  The  court  below 
held  that  this  could  not  be  allowed,  and  the  judgment  was 
affirmed  on  other  grounds,  without  any  opinion  of  the  majority 
of  the  court  on  this  point. 

In  the  subsequent  case  of  Fox  ei  a!,  v.  Reed,  3  Gramt,  81, 
involving  substantially  the  same  set  of  facts,  the  Supreme 
Court  held  that,  as  against  third  parties,  the  set-oiT  was  rightly 
refused  the  court  saying :  "  It  would  be  a  breach  of  the  con- 
fidence reposed  in  him  as  depositary,  as  president,  and  as  co- 
corporator,  for  him  to  take  such  an  advantage  of  his  position.** 

Yet  the  opinion  of  Strong,  J.,  in  the  former  case,  remains 
of  mterest  and  value.  He  maintained  that  the  set-off  should 
have  been  permitted,  saying:  *'This  right  of  deCatlcation  is  a 
legal  right,  secured  to  a  defendant  in  all  cases  where  he  holds 
demands  against  a  plaintiff,  due  in  the  same  right,  and  due  al 
the  time  when  the  suit  was  commenced  against  hiuL  I 
agree  that  he  may,  by  express  contract,  preclude  himself  from 
pleading  a  set-oflT.  Such  a  contract,  founded  on  coasideration» 
would  bind  him.  .  .  And  I  think  a  defendant  may  also 
debar  himself  from  using  a  set-off  by  a  contract  not  cxpfess. 
Thus,  if  he  receives  money  delivered  to  him  for  his  applicatioa 
to  a  particular  use,  his  receipt  may  amount  to  an  agreement 
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not  to  appl>*  it  to  any  oilier  use,  and  of  course  not  to  hismm^ 
b>'  pleading  a  sct-oAl  The  case  of  Bank  v.  Mtc^lnlfr 
[sufni],  gocA  no  further  than  this.  But,  while  I  admit  that  a 
clcicmljint  nuiy  bar  himself  from  ustn;;  a  sct-oflT  by  contract, 
cither  cxprcA^  or  implied,  I  deny  that  he  can  be  dq)ri\t<l  of 
hi<  1c;*a1  right  to  deCikate.  b>'  an>tJiin£^  less  than  a  cnntract 
In  the  prcKnt  case  there  is  no  alleviation  of  any  expre!«.«  con- 
tract not  to  plead  a  sct-off.  The  only  question,  thcrdbrc,  is 
whether  one  i«  to  be  inlemed  from  the  transactions  bctwxcn 
the  debtor  and  gambhee.  It  is  hardly  necessary  to  say  that 
it  iH  not  to  be  implied  from  the  intention  or  expectation  of  the 
crttlitor  at  the  time  when  the  debt  due  him  wa:^  created,  m>r 
from  the  inconvenience  to  which  he  may  be  »uh|cctcd  if  the 
sct-ofT  be  allowed.  .  .  No  doubt  the  conifxiny  had  no 
exfwctation  that  the  president  would  retain  the  funds  dqx»ited 
with  him  under  any  claim  of  set-oflT.  No  doubt  his  having 
d«ine  so  vrauld  have  embarrassed  them,  but  they  exacted  no 
agreement  from  him  not  to  plead  it;  they  rdied  upon  what 
was  at  most  an  honorary  obligation.  He  was  the  banker  of 
the  company  and  received  the  money  in  the  ordinary  course 
of  business  as  a  banker.  But  is  a  banker  bound  to  answer 
the  checks  of  a  depositor  when  he  holds  the  dcposdtor* s  notes 
or  bondii  part  due  ?  The  contrary  has  been  held  i^in  and 
again :  Davis  v.  Bawsktr^  5  T.  R.  493 ;  Rtgtnom  v.  LtMr^kt^ 
1  Ring.  94 ;  Bank  v.  Armttramg,  4  Dev.  524 ;  AAamy  C^m- 
marmi  Bank  v.  Htigkes^  17  Wend.  94. 

Nor  is  there  anything  in  the  receipts  which  R.  signed,  from 
which  can  be  inferred  a  promise  not  to  de&lcate.  Most  of 
them  are  mere  acknowledgments,  that  sums  of  money,  being 
canal  funds,  had  come  to  his  hands,  **to  be  accounted  for 
when  required."  Is  that  anything  more  than  a  promise  to 
pay  on  demand  ?  One  recites  that  the  sum  received  was  the 
amount  appropriated  by  said  company  for  rebuilding  [certain] 
aqueducts,  upon  which  he  was  to  pay  interest  until  called  for. 
This  is  a  mere  description  of  the  ownership  of  the  fund,  and 
.an  i<lentilication  of  it  It  was  not  itself  an  appropriation,  not 
n  receipt  by  the  banker  for  the  purpose  designated,  as  was  the 
case  in  BamJk  v.  Macmiester.    Reed  as  banker  had  nothing  to 
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do  with  its  appropriation,  assumed  no  agenc}*  for  any  such 
purpose.  liis  only  engagement  was  to  pay  the  company.  Of 
course,  then,  there  haxing  been  no  stipulated  use,  he  was  free 
to  use  the  set-ofT.  .  .  .  HU  presidency  did  not  pre\'ent  his 
making  any  contract  with  the  company,  and  he  did  contract 
as  banker.  ...  I  have  fiiitcd  to  jdisco\'cr  any  evidence  of  a 
contract,  express  or  implied,  that  the  garnishee  «-ould  not 
plead  the  sutute  of  defalcation,  and  I  cannot  but  think  that  a 
denial  to  him  of  the  right  of  set-off*  is  enforcing  what  b  only 
an  honorar>'  obligation  in  a  court  of  law.  ...  I  repeat  that 
set-off*  is  a  legal  right,  and,  though  it  may  be  waived,  no  one 
can  be  compelled  to  waive  it,  except  by  the  force  of  his  own 
contract  And  thb  contract  must  be  positive  and  unequivocal. 
...  Of  course,  I  am  not  speaking  of  cases  of  fraud,  nor  of 
those  peculiar  and  technical  trusts  cognisable  only  in  a  court 
of  equity,  ni  opposition  to  which,  sd-off'can  never  avail  This 
b  no  such  case." 

It  b  enough  to  say  that  the  rule  stated,  as  to  bankers,  b 
undoubtedly  correct.  The  subject  b  not  one  for  discussion  in 
this  place. 

The  cbss  of  agents  embracing  (actors  and  brokers,  who 
ha\'e  custody  of  the  property  of  the  principal,  preaenu  some 
interesting  questions. 

The  general  rule  seems  to  be,  thai  "fi^tors,  agents  and 
brokers  acting  as  such,  and  having  the  custody  of  money  or 
property  belonging  to  a  principal,  act  in  a  fiduciary  capacity, 
and  are  for  that  reason  held  to  a  strict  liability :  *'  Edufiurtds  «« 
B^Umemis^  \  184,  and  cases. 

It  may  be  well  to  premise,  that,  whatever  rights  of  sct-oflT 
such  agents  may  have,  they  cannot  be  enforced  through  the 
medium  of  liens.  The  fiiclor*s  or  broker's  lien  **does  not 
extend  to  other  independent  debts  contracted  before  and  with- 
out reference  to  the  agency:"  Stmj  &m  Agtmcy.  \  376; 
ff^lortwi  Mr  Agemy^  ||  768,  818;  Meektm  Mr  Agemtj^ 
i  1033,  and  cases  cited ;  Dnmkwtatr  v.  gsufawr,  Cowp.  251  \ 
Hmi^aam  v.  Matkau^  3  Bos.  &  P.  485  ;  Ex  parti  Skmtk,  1 
Ark.  334:  Wmiktry.Bmck,61.K.2iZi  Nmdd  v.  Bmrrmm^ 
91  U.  S.  426 ;  SU9ms  v.  JMwf,  13  Mass.  182. 
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**Tliou2h  a  fiictor  may  sell  and  bind  hts  principal,  he  cm- 
IHK  pted|{e  the  goods  as  a  security  (or  hts  own  iebc  :'*  2  Kent 
Com.  625,  and  cases  cited ;  MeeAem.  {  324.  and  cases  cited 

**  The  factor  cannot  confer  title,  tven  upon  a  Aomm  fit 
holder.  b>'  turning  out  the  prindpal's  goods  in  payment  of  his 
o«-n  dcUs.  ev-en  though  the  accounts  between  the  principal 
and  the  (actor  may  be  in  the  fiictor's  iavor;  SUcktm,  {  996; 
Btnmjr  v.  Rhodes,  18  Md.  147 :  /Mim  v.  Smitk.  7  N.  H.  446; 
Warmr  v.  JAirftji.  1 1  How.  (U.  S.)  209. 

In  AV  rt  ^'  V.  FUfit,  8  Taunt.  21  (1817),  A.  previous  to 
bankruptcy,  deposited  a  bill  of  exchange  with  B.  not  upon  his 
general  account,  but  for  the  .^pediic  purpose  of  ravting  money 
thereon.  In  trover  by  bis  assignees,  the>'  haWng  tendered  the 
amount  ad\-anced,  it  was  held  that  B  could  not  set-ofT  the 
amnunt  due  him  on  the  general  balance. 

Dallas,  J.,  held  that  this  was  not  a  case  of  *«  mutual 
credits*'  H-ithin  the  bankrupt  law  (5  Geo.  2,  c  30).  saying: 
*'  Mutual  credit  must  mean  mutual  trujtt :  and  this  attempt  of 
the  defendant  appears  to  me  a  gross  breach  of  trust  The  bill 
of  exchange  which  ibrms  the  subject  of  the  present  action  was 
entrusted  to  the  defendant  for  a  specific  purpose,  with  an 
express  understanding  that  it  was  not  to  go  into  the  general 
account."  See.  al.M>.  BmckauaH  it  al,  v.  FmMay  et  al,^  9  B.  & 
C.  738  (1829),  and  cases  there  cited,  under,  the  same  statute. 

The  case  of  MeGUNvrajr  v.  Simpson,  unreported,  but  given 
in  a  note  to  9  B.  &  C.  746,  was  an  action  against  a  broker  for 
the  proceeds  of  some  timber  sold  by  him  on  account  of  bank- 
ruf<4.  It  appeared  that  the  timber  was  placed  in  his  hands 
for  sale,  upon  his  promising  to  pay  over  the  proceeds,  deduct- 
ing his  commissions.  The  defendant  sold  the  timber,  and  then 
claimed  to  reuin  out  of  it  a  debt  due  him  from  the  bankrupts; 
and  it  was  held  that  he  might  do  so.  This  case  b  dted  uith 
approval  by  Lord  Textekdcn  fai  BwkmmaH  v.  fiiuUay,  smprm. 
and  seems  to  be  the  only  decision  extant  on  the  precise  point. 

It  was,  to  be  sure,  a  decision  under  the  express  provisions 
of  a  statute,  but  these  were  simply,  that,  when  there  had  been 
mutual  credits  or  mutual  debts  between  the  bankrupt  and 
any  other  person,  one  debt  might  be  set-oflf  against  the  other : 
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c  Geo.  2.  c.  30,  f  28.  And  "  the  same  mutuality  of  credit  is 
required  in  the  case  of  setting  otT  credits  under  the  bankruptcy 
laws,  as  is  required  in  order  that  debts  may  be  set-ofT  under 
the  ordinary  statutes  of  set-ofT'* :  22  AmfrieaM  amd  Eng&ik 
CychpatUa,  265,  TU.  Set-i^f;  8  Bac  Abr.  651 ;  Siamfarik  v. 
FeUaufs,  i  Marsh.  184. 

In  a  recent  case,  where  the  plaintifT  had  entrusted  horses  to 
the  defendant  to  sell  at  auction,  it  was  held,  in  an  action  for 
their  price,  that  the  defendant  could  not  set-ofT  damages  caused 
by  one  of  the  horses  running  away  and  injuring  property  of  a 
third  person:  Oberkaitser  v.  Heist,  16  Atl.  804  (Pai.  1889). 

V.  In  jurisdictions  where  the  right  of  set-ofT  is  confined  to 
items  growing  out  of  the  contract  or  transaction  on  which  suit 
is  brought,  the  agent's  right  will  of  course  be  limited. 

Thus,  where  the  defendant,  having  acted  as  agent  for  the 
plaintifT,  in  the  sale  of  certain  goods,  gave  his  note  for  the 
balance  due  upon  a  setdement  of  their  accounts,  in  action  on 
the  note,  he  was  held  entitled  to  set-off  against  it  only  the 
amount  due  him  by  plaintiiTas  commissions  on  sales  made  by 
him,  and  not  ooounissions  for  other  acts,  such  as  collections : 
JeukMom  V.  TtU,  2  Sooth.  97  (Ala.  1887).  See,  also,  Om^s 
Grmn  Gmm^  C0.  v.  A^lmg^  33  W.  Va.  470  (1890). 

Samuu.  Dmoisr  Matlack. 
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Law  of  Natukalizatu»n  in  tiir  United  States  op  America 

AND  OF  Other  Countries.    By  Prenti:»  Wedster,  A.M. 

Boston  :  Little,  Brown  &  Co.     1895. 

The  subject  with  which  the  author  dealsi  in  this  volume, 
though  of  great  importance  from  any  point  of  view,  concerns 
the  poh'tician  and  the  sociologist  more  closely  than  the  lawyer ; 
and  yet,  considering  the  fact  that  citizenship  can  be  acquired 
by  a  foreign-bom  resident  only  through  naturalization,  and 
that  the  acquisition  of  citizenship  confcn  on  such  a  resident 
many  rights,  and  subjects  him  to  a  number  of  responsibilities 
to 'which  he  was  a  stranger  before,  it  will  readily  be  perceived 
that  the  work  may  be  of  great  value  to  the  lawyer  also.  The 
book  is  a  companion  volume  to  the  author's  former  treatise 
on  the  law  of  citizenship,  supplementing  and  to  some  extent 
paralleling  the  latter ;  and  the  two  together  give  a  %'ery  clear 
synopsis  of  the  acquisition,  rights  and  responsibilities  of  that 
most  important  of  all  human  relations. 

The  arrangement  of  the  subject-matter  is  somewhat  different 
from  that  of  ordinary*  text-books,  since  it  is  di\ided  into  neither 
chapters  nor  numbered  sections,  but  is  simply  arranged  accord- 
ing to  topics.  This  is,  however,  perhaps  the  best  system  that 
could  have  been  devised  for  this  subject.  Surting  out  with 
some  general  observations  on  the  importance  of  the  question  of 
naturalization,  and  the  abuses  to  which  it  is  subject,  the  author 
goes  on  to  sute  who  may  or  may  not  be  naturalized ;  to  dis- 
cuss the  right  of  expatriation ;  the  declaration  of  intent ;  the 
eflect  of  naturalization ;  the  laws  relating  to  naturalization  in 
different  countries,  and  treaties  on  the  subject  with  foreign 
nations.  Incidenully  he  touches  on  most,  if  not  all,  of  the 
questions  that  may  arise,  including  the  naturalization  of 
women  (which  h-iU  doubtless  occur  as  a  new  idea  to  many, 
but  which,  with  the  extension  of  female  suffrage,  will  become 
of  im|portance  from  a  political,  as  well  as  a  legal,  standpoint), 
the  eflect  of  the  naturalization  of  the  parent  on  the  political 
sutus  of  an  illegitimate  child,  the  eflect  of  marriage  of  the 
■  mother*  on  her  children,  and  the  like. 
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The  author's  statement  of  principles  are  good,  and  his  dta- 
tion<«  in  the  main  accurate :  but  there  are  one  or  two  points 
that  might  have  been  more  carefully  presented.  For  instance, 
he  quotes  Ejo^k  Tim  Sim^s  Que,  lo  Sawyer.  (U.  S.)  355.  as 
authority  for  the  doctrine  that,  when  the  child  of  a  former 
dtiaen  is  bom  out  of  the  country,  after  his  fiithcr  has 
renounced  his  allegiance  to  the  United  States,  the  child  is  not 
a  dtiaen.  This  is  unquestionably  true ;  but  it  is  only  stated 
b>-  the  judge  turgtitmd^:  and  the  main  point  decided  in  that 
case,  that  a  person  bom  in  the  United  States  of  foreign  parents 
residing  therein,  and  not  engaged  in  any  diplomatic  or  official 
cipacit)'  under  their  own  sovereign,  is  a  cttiien  of  the  United 
States  e\'en  if  the  parents  are  Chinese,  and  consequently 
incapable  of  natuialisation,  {ftiet  the  Sand-Lots).  One  may, 
perh.-ip!(,  also  be  permitted  to  take  exception  to  the  gram- 
matical perfection  of  the  title ;  but  blembhes  such  as  these  are 
not  sufficiently  serious  to  impair  to  any  appreciable  degree  the 
\-alue  of  the  work.  Akdemus  Stewart. 

The  Law  ArpucAaut  to  Strikes.    By  Jacob  M.  Mosbs,  of 
the  Baltimore  Bar.    Baltimore:  King  Bros.     1895. 

This  modest  but  valuable  little  pamphlet  was  the  prize 
thesis  of  the  University  of  Maiyland  for  1895  ;  and  a  perusal 
of  it  will  show  that  it  well  deserved  that  distinction.  The 
subject  is  one  that  is  rapidly  becoming  of  prime  importance, 
legally  as  well  as  socially,  in  view  of  the  fiwt  that  it  has  led  to 
some  of  the  most  impressive  and  far  reaching  developments  of 
recent  years  in  the  history  of  jurisprudence,  and  has  been 
treated  b|-  the  author  in  a  remaricably  able  manner;  and  that 
his  brochure  is  the  first  attempt  to  deal  with  its  subject  as  a 
special  branch  of  the  law.  It  possesses,  therefore,  every 
element  of  success. 

It  is  very  gratifying  to  note  that  Mr.  Moses,  though  pre- 
sumably a  >'oung  man,  has  not  suffered  himself  to  be  led 
astray  by  any  chimerical  theory  as  to  the  inviolability  of 
persoful  liberty,  such  as  would  hold  a  state  of  anarehy  per^ 
fecti y  proper  and  beyond  improvcoacnt  by  legal  proceedings, 
if  not  fbrbiddcA  by  positive  law,  mul  such  as  bold  equity 
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powerless  to  prevent  any  band  of  conspirators  from  destroying 
the  property  rights  of  other  theories  with  which  the  periodi- 
cals  have  been  full  for  nearly  a  year  past;  but  \igorously 
upholds  the  exercise  of  that  jurisdiction  as  it  was  manilested 
during  the  Debs  insurrection.  His  criticism  of  the  objections 
urged  against  it  will  repay  careful  study.  It  might  have  been 
equally  valuable  if,  instead  of  mildly  passing  over  Judge 
Gaynor's  absurd  mandamus  to  the  street  railroads  of  Brooklyn 
to  run  their  cars,  he  had  criticised  that  illegal  proceeding  with 
equal  acuteness.  But  as  it  is,  the  pamphlet  is  in  every  way 
deserving  of  attention,  and  will  doubtless  prove  of  great  value, 
as  an  aid  to  the  decision  of  the  many  similar  questioiis  that 
will  surely  arise  hereafter.  Q. 

CURRENf"  EVENTS 

OP  CSSfSKAt.  UHSAt.  nfTBBBSr. 

Many  articles  have  appeared  recently  in  current  magazines 
and  news(papcr.H  relating  to  the  question  whether  the  time  has 
mtuMtin  ^""'*-'  *^  which  the  United  Stales  ought  to  recog- 
CMkMi  nize  those  cngaj^cd  in  the  Cuban  Re\'olution  as 
havmg  the  rights  of  belligerents.  There  is  a 
distinction  not  generally  understood  between  the 
recognition  of  a  re\'oltcd  communit)*  as  having 
belligerent  tights,  and  the  according  to  such  community 
recognition  as  an  independent  State.  The  right  of  a  body  of 
subjects  rebelling  against  the  lawfully  constituted  gm'emmcnt 
to  which  they  owe  allegiance  to  claim  recognitii»n  as  belliger- 
ents, arises  ver>'  much  sooner  than  their  right  to  recognition 
as  a  separate  and  independent  Sute.  In  the  latter  case  it  has 
never  been  customary  to  recognize  insurgents  as  a  separate 
State  until  the  time  has  arrived  when  the>'  have  practically 
oxxrcome  the  opposition  of  the  parent  State,  and  have  con- 
stituted themselves  into  a  separate  and  distinct  nation  with  an 
efiective  government  firmly  established.  For  example.  Great 
Britain  did  not  recognize  the  Spanish  Republics  of  South 
America  as  independent  States  until  they  had  driven  out  the 
Spaniards  from  all  parts  of  South  America,  except  an  island 
on  the  coast  of  Chili  and  a  small  section  of  upper  Peru.    On 
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the  Other  hand,  Gicat  Bntain  gnintod  to  the  Cnnfedente 
Staten  of  America  recognitioa  as  beUijverents  immeJutcIy  after 
PrcMtlcnt  IJncolfi  i^ued  his  proclamation  blockading  the 
poit!i  <>r  the  Southern  Sutes. 

It  15  nrit  claimed  by  any  one  that  the  time  has  come  when 
the  Cuban  insurgents  haw  established  a  right  to  recognition 
an  an  independent  State,  but  there  U  at  leaM  room  for  difler- 
ence  of  opinion  as  to  whether  our  Conj^ress  should  not 
rcco^ize  their  rights  as  belligerents.  Strong  reasons  exist 
for  giving  such  recognition  to  revolutionists  who  can  show  as 
good  a  pnmmfmai  case  for  recognition  as  that  of  the  native 
Cubans  who  are  now  struggling  for  indcpendrncc.  Apart 
from  the  strong  sympathy  which  dtiacns  of  this  countiy 
naturally  feel  for  those  who  are  struggling  elsewhere  to  free 
themscK*es  from  foreign  control  and  to  esublish  a  government 
of  a  republican  character,  there  is  the  additional  argument  that 
this  re%'olution  has  assumed  such  proportions,  and  has  spread 
over  such  an  extent  of  territory,  as  to  make  it  barbarous  for 
the  Spaniards  to  titat  these  people  simply  as  traitors  and 
deserving  punishment  as  such.  It  is  considered  by  many 
people  that  recognition  should  rK>t  be  given  so  long  as  the 
Spanish  troops  retain  possession  of  the  leading  cities  of  Cuba, 
This  argument,  howe^-er,  is  more  than  over-balanced  by  the  - 
fact  that  at  lca«t  two-thirds  of  the  total  area  of  the  island  is  in 
possession  of  the  insurgents,  and  that  the  revolution  has  been 
continuously  maintained  for  so  long  a  period.  It  w*ould  seem, 
therefore,  that  the  Cuban  revolutionists  were  entitled  to  dairo 
the  same  rights  and  priWleges  as  those  which  a-  recognized 
Sutc  possesses  for  the  purposes  of  wariike  operations.  It 
would  seem,  also,  that  the  United  States  is  entitled  to  the 
adx'antage  which  such  recognition  would  afford  to  it  in  the 
way  of  compelling  the  Spanish  government  to  treat  this 
country  as  a  neutral  between  two  legitinuite  combatants.  To 
grant  such  recognition  at  the  present  time  would,  at  any  rate, 
be  no  more  rapid  than  was  the  action  of  Great  Britain  in 
according  to  the  Southern  Sutes  recognitkMi  as  belligerents 
within  the  first  month  after  the  commencement  of  the  Civfl 
War.  D. 
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Right  to  aalaty.  ^71. 

PATENTS. 

Appellate  Jnfiadictkm  of  Fcdccnl  Covtiii  7tn> 
Apnroi^ation  bjr  United  Statea  GofWBiiiit,  Wf, 
Deiar  in  iaanini^Ptand,  567. 
Expintion,  164. 
Territorial  aaaigninfiita,  37a. 

PAWNBROKERS.    %m  CmsiitmihmsiUm. 

PEDDLERS.    See  CfmsHimtiomai  Urn;  l^xwHm. 
Who  aft,  569U 

PENNSYLVANIA  BAR  ASSOCUTIOK. 
•oi;  490^  M^  770b 


INDDC.  839 

FBNN8YLVANIA  DECISIONS  ON  STATUTaS  OT  ittf  AMD  itil 
REGULATING  THE  LIQUOE  TRAFFIC    jMide,LiK  ^ 

PENSIONS.    Set  Jfumtd/t/ GtrpofmHtms. 

PERJURY.    Stt  Oimimat  Uw. 

PBRPETVITIBS.    See  U'iUi. 

PHOTOGRAPHS 

Uiywihonied  oopici^  99^ 

PLEADING.    Skc  Crimimai  L*». 

Exhibiu  as  p«t  tliefeoi;  37. 
Ubel  in.  f»7. 

PLUMBERS.    httLktmuUw*. 

POLICE.    999  A/mmK^i  CtfpffrwHcms, 

POLICE  JUSTICE. 

Remo'vu  tor  nwcoBdnctt  ^L 

PRINCIPAL  AND  AGENT. 

•    ExcvM  of  aathoritT,  J40. 

loMruice  agenU.    AmmoitUiom,  654. 

Set-off  by  agent  agatiMt|MrlBci|ML    AmmoitUhm^hw. 
PRIVACY. 

iBJimctioBaagaimtpabliGatioaaiatnkUiif  opoo.  AmmOmHtm^t^/^ 
PRIVILEGED  COUMUNICATIONa    Sec  EvUeiut:  IMtL 
PUBLIC  CONTRACTS.    %9t  Munkipml  C^rponiitmM. 

Collonoa  among  bidden*  77$. 
Discretion,  173. 
Lowest  Uflder,  5,  ajp^  191. 
'"-   lamns,  7^     - 
rtionofl 


Mandanras,  77, 373. 
Rrie<tionorbkb»4^ 
Validity.  440. 


PUBUC  OFFICERS.    See  Mmmidpmi  CprfoHhmi :  Shmdtr. 

De  facto,  2901 

Injunction  restnining  diapoaition  of  ftm^  557. 

Notary  public  is  a  public  oflBcer,  ajQ,  37a. 

Passes  on  railroads,  230,  37a.  438. 

Quo  irarranto  egainst  intruder,  t^ 

Removal.  430. 

Trustees  ofttste  institutions— Term  oT  ofior,  ji^; 

QUO  WARRANTO.    See  Carpormtioms :  Pkhiie  Q§Utri. 

RAILROAD  COMPANIES.    SttOmtpirmty:  Da^mr;  EktIHc 
wmys  ;  Mtter  •md  Sen^mi;  Seglig€m€e, 

Aowwnoemcnt  of  latenem  of  trains^  787. 

UabUitj  Ibr  bbatnactioB  of  aosaings*  961 . 

Relief  assodatioaa-Release  aad  dSidMiie,  9JI. 
RATIO  DEaDENDL    SeeGwrilr. 

REAL  PROPERTY.    See  EmaemtmU;  itipuHtm  Ottmem:  nmu 
RBCBIVBR&    See  CtrpormHmM. 


S^O  IKUEX. 

llECOr.NIZAN'CR.    Sm  iUI. 
EECOkDS.    V^.lkiiwmiiMr^TUIe, 
EBLBAtlE  AND  DtSCHARGB.    SmCmtruU. 
RBLICH.    f^  Li^t-Hy  BHL 
KBUGIOl-S  KOCISnBS.    BmLOtl. 

Klcctio«%  37a. 

Rvlc»  of  Ronnneflt— IUb  MIibIi,  373. 

ScctaffiMi  iMinMtiHi  fai  padk  Minok  7- 

RBPLRVIN. 

ItetWCB  wUA  MM  H60MS  flMf^mf^  JR 

RBS  JI'DtCATA.    See  iM%wtt  5MM«s. 
RESTRAINT  OP  TRADB.    8 
RIPARIAN  OWNERS. 


lajarica  to  ice,  ass. 
ROADS.    See^/rAft«riL 

OMi|NriMnr  labor  oa,  37!^ 
SALES  OP  PERsiOKAI.  PROP8RTT. 

Iielireffv,  37$. 

PolkMrftwimieecdiorftMMeMali.    JVMr,4H* 

SCHOOlA 

Cowpwitorv  yecciaittoi  of  pmOe,  M^  S4^ 
ItedMom  oT  State  SnpcriirtaideBl,  S94> 
Rfcctioa  of  ichool  boaeeb  44t.  * 
Private— Bsimliioa,  aya. 
SecUriaa  ioalniciloa,  7. 
Special  IcgMaHoa,  441. 

SEARCH  WARRANTS.    See  CgrHmmwi:  OmtMmiimmiUm, 

SET4>PP. 

By  afent  asaiiiat  prladpaL    WmmMUm,  Smw 

SHBRIFP. 


LiabilitTof  aDtctiee.  901}. 
TravelliBie  expemea.  441. 


SLANDER. 

Bv  marricti  vornm,  781, 
Ctiarye  of  ftmecrr,  aMk 
MiMondact  of  pablk 

SOCIAL  CLVBS.    See  OimitMiUm;  Liftmn. 

SOVEREIGNTY.    Sf  LigwiNisitry. 

SPECI.\L  LEGISLATION.    See  CmttUmiiom^  Ism. 

SPIRITVALISM.    See  Urittg. 


IKDEX.  841 

STATE. 

JuriadictKMi— Conflict  with  fedenl,  114. 
Suit*  against  81,  4S6,  551. 

STATUTE  OF  FRAl'DS.    See  Umdimdmmi  Temtmi;  Sami^y$k^  mmd 
Cuaraniy, 

STATUTES. 

Amenflmcnt.  2S,  376.  73a,  789. 
Enrolled  and  printed  ropica,  166^ 
Impeachment  for  fraud.  503. 
Legislative  journal.  789. 
PasNige.  19.  441.  789' 
Punctuation.  392. 
TesU  of  ConstitutionalitT,  214. 
Title.  39.  790. 

STOLEN  PROPERTY.    See  .illmrkmtnL 

STREET  RAILWAYS.    Sec  CarrUrt:  Ekctrk  RmUwmjft;  StgNgrmti. 

STRIKES.    Sec  injunction :  Mtindmmtu. 

SUBROG.\TION.    ^^^  Mortgagn, 

SUMMARY  CONVICTION.    Sec  CbmiHMiamsi  Ltm: 

SUNDAY  LAW.    Sec  Li^n0n. 

BarlMrra,  167. 

Running  trains,  377. 

SUPREME  COURT  OF  THE  UNITED  STATES. 
Original  juriiiiliction,  380. 
Recent  (fevelopment  of  corporation  law  bjr.    AHides^  9^  44ft> 

SURETYSHIP  AND  GrAR.\NTY.    Sec  BmU;  Sktrif. 
GnarantT  of  infante*  cootncts,  443. 
Rcf{uistte«  »f  contrncts.    .•tnnoUitUm.  157. 
Statute  of  frauds.  443. 

TAXATION.   Sec  Const! tutianai  Imw;  Mmmiiipai  Liem:  FlMkQtUtu 
Corporations,  503. 
Exemption  of  hospiuls,  645. 
Exemption  of  manufacturer,  505. 
Federal  tax  on  inheritance,    .-tfiietf^  179. 
Income  tax,  33s,  393.    ArtideM^  189^ 
Inheriuncc  tax,  380,  733,  791. .  AniiU^  179^ 

TELEGRAPH  COMPANY. 

Free  delivery  of  message,  135. 
Receipt  of  messages  by  telephone,  167. 

TELEPHONE.    Sec  THegraplt  Comply, 

iBJnries  to  circuit  by  electric  maway.    AnmotoHm^T^ 
TIME. 

Computation  oC  236. 
TITLE  INSURANCE  COMPANY. 

Right  of  access  to  reeofda,  301. 
TRADE  MARKS. 

Designatioa  of  a  patented  article.  377. 

l^enonal  muue.  393. 

Rcgistntioo  of  deMgtt,  73a. 


^ 


txocx. 


nXUE  NAMES. 

lie«criplivc  iMinc.  107. 

Gc«Rr«|ihicd  Mtnc.  9». 

3f«KUttinr  iajuncUM,  791. 

Right  to  «aclMive  wt,  99^  Tfi. 
TKAt/KS  TNIONS,    Sec  Cfm$^hmt]t:  itv'mmiH&m,-  MtUrmmi 

TREES. 

On  ««f«ct.  I36w 
0\-vrlwii|(iafe.  JJ^ 

XRISTS  ANI>  TRUSTEED 

Accepunce  or  r^iectiMi,  S9& 

Accttinulatioa*,  446. 

Aamt««ton  that  fnadB  MC  hdd  te  tnHt,  I5»> 

Coa^UuctKNi.  447- 

Cy  nre»,  365. 

Following  mist  fanda.    AXf,4Di. 

IVrprtnitiM,  J65. 

RcmIUbip,  17. 

Tniatcea  of  Stutc  iMtHatioM.  574* 

ttVCO.VSTITlTIONAL  LBGISLATIOK.  JXIDXCIAL  FOWBR  AND.  . 

'    . /f/iWIr,  ;9f>. 
ftxiTRD  STATES  GOVERSIOINT.   8ce  r«rsMteltfM«/ ^«». /MmJSk 

Jorinrfictmn,  214-  ' 
Suiu  i«aiiMt,  tSJ. 

tINlTED  STATES  MAILS. 

Otatractioa  of,  41P^ 
VACCINATION,    ^e^  Camsiiimiim^  Imm, 
VBRHICT.    See/ariy. 
WAC  ES.    S€«  .  VW j/er  « W  Serrmmi, 
WAREHOUSEMEN,    ^et  Bsiimfmis, 

WATER  COMI*.\NIE.S. 

DiTCitinx  fetre8ni«»  31. 

Failure  to  rapply  water  in  caae  or  fire,  444- 

WILLS.    Sec  Ammuilies  ;  THisis. 

AcctiniuIation«,  446^ 

C(m<Utioii  in  rcAraint  of  marriage,  199. 

I>cmoniitnitt\'e  legacy.  993. 

Kxrcation.  31.  ,     ^^  v 

Tfift  to  chahtien— Bnconragcatat  of  ^ort,  7^ 

loaccorate  <le«criptiona.  m. 

Intane  deluMon— SpirHnolmi,  994* 

**Iwiie*'~nicgitimat«Bk  S7«. 

**I«ttc  living.**  64S* 

Ufe  eaute— Capital  and  inoone,  794* 

•*lAKMe  property/'  167 

"Relations,*' 5a.  ^   .„. 

Revocation  hy  adopUoa  oT  child,  yj^ 

Rule  against  peipetttitica,  ifis,  79>-    ^ 

Cirinst  and  nnnatntid  wills.    WmMteMMr.  M?* 

Wttnessee    Signatme,  sjA. 
WXTXESSBS.  ... 

Esaminatioa  ia  criminal  caaea.    WrftWir,sai. 

Expert— Pees,  J57.  *rv  .*^    ^^ 

Stgiiatmeorwitnc»lowni,t36.  39  2^ 

WRITS.    See  GPf3^am/)«MM;'  ^ 
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